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CA8ES 


IN 


CHANCERY,  &c. 


THE    SITTINGS 

AFTER   TRINITY   TERM, 

43  Geo-  III.  1803. 


Rolls. 

BRYSON  V.  BROWNRIGG.  l»o»- 

Jnfy  3d. 

J^LLIAM  BRO  WNRIGG  by  bis  will,  dated  the  4th    A  gift  of  mo- 

of  December^  1776,  gave  all  his  real  and  personal  ney  dae  on  a 

estate,  subject  to  his  debts,  in  trust  to  permit  his  wife  mortgage  and 

AUce  to  receive  the  rents,  interest,  and  produce,  during  *        "  "^  *^* 

her  natural  life  or  chaste  widowhood,  for  and  towards  the   .  *    .  '  *^'?? 

time  before  his 
maintenance,  education,  bringing  up,  and  putting  forth  in  ^^^i^  |q  ^ 

die  world,  of  his  daughter  Mary  by  his  former  wife,  and  daoghter  not 

of  his  daughter  Esther  by  his  present  wife,  and  of  his  sustained  upon 

after-bom  child  or  children,  which  he  may  have  by  her,  as  the  circam- 

his  said  wife,  with  the  approbation  of  his  trustees,  shall  •^no«»;  mere- 

from  time  to  time  in  her  and  their  discretion  deem  most  J  *  cnange  of 

for  the  apparent  good  and  advantage  to  his  said  family ;  ^ 

and  immediately  from  and  after  his  said  wife's  death,  mar-^  drawer  of  a 

riage,  or  miscarriage,  which  shall  first  happen,  he  di-  bureau  to  an- 

rected  his  trustees  to  sell  and  actually  dispose  of  all  his  other  by  the 

said  estates  and  effects,  both  real  and  personal,  and  out  ^ifeof  the  tes- 

of  the  mcmey  thence  arising  divide  and  pay  the  sum  of  ^^^   ^  *"*  "** 

«^^-  rection;   the 

^^'-  fact  and  the 
declared   porpose  proved  only  by  the  examinatioQ  of  the  daughter, 
claiming  the  benefit,  and  the  widow,  discharging  herself,  as  executris» 
by  payments  under  the  gift. 

Whether  the  interest  in  money  dae  upon  a  mortgage  or  bond  passes 
by  a  mere  delivery  of  the  security  as  a  gift  ta/er  mvoi,  QiMere, 
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IMS.  300/.  to  be  raised,  as  aforesaid,  equaUy  to  and  amongst 

^*^'*'  such  child  or  children  "  as  I  now  or  hereafter  may  have 

^^  **  by  my  said  wife  AUce ;  and  as  to   all  the  residue  and 

Bkownrigg.  "  remxunder  of  the  money  to   be  raised,   as  aforesaid, 

**  after  charges  deducted,  I  do  hereby  order  and  direct, 
''  that  the  same  shall  be  divided  into  as  many  shares  as 
I  shall  have  children  then  living  ( those  already  bom 
or  to  be  bom  of  my  said  wife  hereafter  included ) ;  and 
**  such  shares  to  be  to  and  amongst  such  children  equally, 
"  part  and  share  alike,  when  and  as  they  shall  severally 
**  attain  their  respective  ages  of  twenty-one  years ;  and  in 
"  the  mean  time  the  yearly  interest  and  produce  of  their 
"  respective  portions  to  be  employed  and  applied  by  my 
'^  said  trustees  in  and  towards  the  maintenance  and  edu- 
*^  cation,  and  putting  forth  in  the  woiid  of  such  of  mj 
**  children  as  shall  be  und»  age  daring  their  respective 
"  minorities.*' 

The  testator  then  directed,  diat,  in  case  any  of  his  said 
children  shall  die  before  the  said  legacy  or  l^ades  be* 
come  payable,  leaving  issue,  the  issue  shall  inhoit  the 
parent's  share;  and  in  case  only  one  of  them  leave  isaae» 
sadi  tasoe  shall  be  entitled  to  all  his  real  and  persoBsl 
estate  and  effects,  to  be  ei{aally  divided  amongst  tfaem^ 
share  and  share  afike;  and  in  case  aD  his  S9id  diildrcB 
slid  die,  befive  die  said  legacies  become  payable,  witb- 
out  leaving  issue,  be  gave  the  whole,  both  real  and  pcp- 
sQoal,  to  his  brother,  lus  heirs,  executors,  &c ;  and  ap- 
poailed  hb  wife  and  the  tmstees  hs  executocs. 

The  testator  died  in  1788;  leaving  the  two  danghcera^ 
named  in  his  will,  his  only  children,  both  above  the  a^ 
of  twenty-ooe,  and  manied.  Mary  died;  and  the  fafll 
was  filed  by  her  husband  and  adniimstrator  and  their  only 
child  against  the  testator  s  widow,  and  the  sarviving 
the  iealators  odicr  danghier  Ettiew OWi 
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her  husband,  to  have  the  will  established,   and  an  ac-         1803. 
count,  &c. 


Bryson 

The  answers  stated  a  gift  by  the  testator  in  March  Brownrigo. 
1787,  to  his  daughter  Esther,  then  unmarried,  of  2O0L : 
viz.  100/.  due  to  him  by  bond,  and  100/.  by  mortgage; 
ind  which,  according  to  the  answers,  were  so  given  to 
iier  as  an  equivalent  for  100/.  which  Mary  Bryson  re- 
ceived under  the  will  of  her  grand&ther,  and  another  sum 
of  100/.  which  her  husband  or  his  said  wife  received 
of  the  testator  upon  their  marriage ;  and  the  uiterest  of 
such  gift  having  been  from  the  time  thereof  accounted 
for  and  paid  to  her  by  the  testator  in  his  life-time,  the 
Defendant  AUee  Broumrigg  paid  the  principal  and  inte- 
rest received  on  the  said  bond  and  mortgage  to  Esther 
Craft  I  and  claimed  to  be  allowed  these  sums,  as  paid  ta 
her  daughter* 

The  Plaintiffs  disputing  those  payments,  the  Defend- 
ants Alice  Broumrigg  and  Esther  Croft  were  examined 
upon  interrogatories  t  and  by  their  examination  stated, 
diat  the  mortgage  and  bond  were,  in  1786  or  early  in 
1787  given  by  the  testator  to  his  daughter  Esther  in  the 
kShwing  manner.  The  testator  having  frequently  declared 
his  detemunation  to  give  200/.  to  his  daughter  Esther,  to 
put  her  upon  an  equaKty  with  his  elder  daughter  Mary, 
(who  had  on  her  marriage  received  the  Eke  sum,)  did  select 
die  two  securities  in  question  for  that  purpose ;  and  AUce 
Broumrigg  did  by  his  direction  take  the  same  securities 
oat  of  a  drawer,  in  which  they  lay  with  other  securities  and 
papers  of  the  testator,  and  did  by  the  Hke  direction  lay 
them  distinctly  and  by  themselves  in  another  drawer,  for 
»d  as  the  property  of  Esther  Croft,  then  a  minor ;  to  whom 
the  same  were  pointed  out,  and  were  several  times  after- 
wards mentioned  and  spoken  of  as  her  own  by  the  testator, 
who  in  giving  and  afterwards  in  speaking  of  these  securi- 

A  2  ties 
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1803.  ties  to  the  examinantSi  said,  as  the  securities  were  good 

'"•"^'^  the  money  had  better  remain  upon  them,  until  Esther^ 

should  marry.  The  said  securities  at  the  time  of  the 
Brownrigo.  death  of  the  testator  remained  by  themselves,  and  sepa- 
rately and  distinctly  from  the  securities  of  the  testator,  in 
the  lower  drawer  of  a  bureau  of  the  testator,  of  which 
Jlice  Broumrigg  always  kept  the  key.  The  interest^ 
which  arose  in  the  testator  s  life-time  subsequent  to  such 
gift,  was  by  his  direction  paid  to  Esther  Croft  as  her  owa 
money ;  and  Alice  Brownrigg  did,  after  the  decease  of 
the  testator,  at  the  request  of  Esther  Crofts  ( who  at- 
tained her  age  a  few  days  after  the  decease  of  the  testa- 
tor), continue  to  keep  the  securities  for  her;  and  soon 
after  his  decease,  at  her  request,  on  or  about  the  13th 
of  February^  ITSQ^  called  in  the  mopey,  and  paid  it  to. 
John  Croft. 

The  Master  allowed  the  claim ;  upon  which  an  Excep- 
tion was  taken  to  his  Report. 

Mr.  Hart,  in  support  of  the  Exception,  insisted,  that 
these  payments   should  not  be  allowed;  observing,  that 
allowing  them  would  be  permitting  the  executrix  to  make 
a  will   for  the  testator.     The  intention  imputed  to  the 
testator  ought  to  appear  by  the  most  clear  and  decisive, 
evidence,  flowing  from  himself.     This,  as  represented,  is  • 
an  intention  to  give  these  sums  to  one  daughter,  in  pre- , 
ference  to  the  other,  evidenced  by  a  mere  change  of  the 
securities  from  one  drawer  to  another;  for  the  possession 
of  his  wife  was  his  possession,    and  the  evidence  is  thev 
examination  of  the  executrix,  the  accounting  party,  dis- 
charging herself,  and  of  the  party  claiming  the  benefit. 
Such  evidence  cannQt  be  admitted  to  the  disparagement*, 
of  the  estate.  , 

.  Mr.  Wooddeson  for  the  Report  mentioned  the  cases  of 

Donatio 
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Donatio  mortis  causd.     Ward  v.  Turner  {1)^  Snell grove  i803. 

y.Bailif  (2);  distinguishing  this  as  a  gift  inter  vivos ^  not  jj'^'^ 

revocable ;  and  not  a  question  with  creditors,  but  merely  ^^ 

upon  the  intention  of  benefit  to  this  daughter;  to  make  Browmrioo* 
her  equal  with  the  other ;  for  which  the  slightest  evidence 
of  delivery  is  sufficient.    Smith  v.  Sn\ith  (3). 

The  Master  of  the  Rolls. 
Has  it  ever  been  determined,  that  the  mere  delivery  of 
the  security  passes  the  interest  in  the  money?  The  />o- 
natio  metis  causd  has  something  in  the  nature  of  a  le- 
gacy. But  I  do  not  see,  supposing  delivery  would  do, 
how  this  can  be  called  so:  shifting  it  from  one  drawer  to 
the  other.  It  remains  just  where  it  was ;  except  that  it  is 
in  a  different'  drawer,  and  separated  from  other  papers. 
What  could  she  have  done,  if  he  choose  to  make  use  of 
these  securities?  It  depends  all  upon  his  mental  inten* 
don.  This  is  not  enough  (4).  I  cannot  think  it  the 
mode,  in  which  that  kind  of  property  can  be  conveyed. 


The  Exception  was  allowed. 


(1)  2  Fet.  431.   Ante,  Tate 
f.Hilbert,  Vol.  II,  111. 

(2)  '3  Aik.  214. 

(3)  2  Str.  956. 


(4)  See  ante.  Vol.  II,  120. 
and  the  references  in  the  note^ 
as  to  what  is  necessary  to  coq- 
stitate  a  gift. 


M'KENIRE  V.  FRASER. 

A  N  objection  was  taken  by  Mr.  Romilly  for  the  De- 
fendant, to  the  proof  of  a  W^ill,  produced  by  the 
Plaintiffs.  The  hand-writing  of  two  of  the  witnesses 
was  proved ;  and  no  account  could  be  given  of  the  third. 
The  will  appeared  by  the  date  to  be  thirty  years  old. 
The  testator  died  above  twenty  years  ago ;  and  upon  his 

death   it  was  proved  in  the   Ecclesiastical  Court ;  since 

« 

which  it  had  not  been  acted  upon. 

Mr. 


Rolls. 
1803. 
July  1th. 
Proof  of  one 
of    the  wit- 
nesses to  an 
old   Will,  of 
whom  no   ac- 
count could 
be  given,  dis- 
pensed with. 


Whether  the 
role,  that    a 
deed  thirty  years  old  proves  itself,  applies  to  a  Will,  Qvcere. 
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BPKbntre 

FlUSBR« 


Mr.  Richards^  for  the  Plaintiff,  relied  upon  the  length 
of  time ;  insisting,  that  the  production  of  the  instrument 
itself  was  sufficient ;  and  said,  Lord  Ahanley  understood 
the  rule  to  be  so,  from  necessity ;  as  the  witnesses  could 
not  be  kept  alive  (  5 ) ;  and  it  is  open  to  any  evidence  in 
opposition.  

The  Master  of  the  Rolls. 
I  do  not  see,  how  a  Will  can  be  distinguished  from  a 
deed  (6);  only  that  the  former,  not  having  effect  till  the 
death,  wants  a  kind  of  authentication,  which  the  other 
has.  That  is  from  the  nature  of  tlie  subject.  But  I 
think  the  proof  sufficient  in  this  case ;  for  in  a  late 
case  (7)  in  the  Court  of  King's  Bench  an  inquiry  of  just 
the  same  kind  as  you  have  made,  was  held  sufficient; 
which  excludes  the  question.  In  that  case  they  had 
made  all  inquiry ;  and  could  not  hear  any  thing  of  the 
witness.  _^^_^^_^_^^^__ 

The  Plaintiff  accordingly  had  a  decree  for  an  ac- 
count, &c. 

(5)  Co.  Lit.  6.  h.  of  aocient  deeds,  12  Viu.  84. 

(6)  Appendix  to  Peakt't  (7)  Cmnliffe  v.  Scfton,  2 
Evidence,  p.  02.  See  on  proof     Ea$t,  183. 


BAYLEY  V.  BISHOP. 

jyiLLIAM BAYLEYhyhisyvm,  dated  the  14th  of 

November,  1793,  devised  all  his  messuages,  lands, 

tenements,  and  hereditaments  situate  in  Shrewsbury,  to 

his 


Rolls. 
1803. 
July  Itk,  8#A. 
Devise  to  the 
devisor's  wife 
for  life,  and 
from  and  after 
bar  decease  to 

trustees,  upon  trast  to  sell,  and  among  other  bcqaests  to  lay  oat  500/.  iu 
an  annuity  for  the  life  of  his  son.  A  vested  interest  in  the  son,  sur- 
Tiving  the  devisor ;  bat  dying  in  the  life  of  the  wife :  the  period  of 
enjoyment  being  deferred  with  reference  to  the  circamstances  of  the 
estate,  not  of  the  legatee. 

Beqaest  of  a  sam  of  money  in  trast  to  lay  it  oat  apon  Government  or 
other  secarities  in  the  purchase  of  an  annnity  for  life,  held  a  direction 
to  lay  it  oat  in  an  snnuity  for  life :  the  Will  making  several  dispositions 
of  Stocky  both  as  to  the  divitlends  and  the  capital. 
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his  wife  for  life ;  and  froin  and  after  her  decease  he  de- 
vised the  same  to  John  Bishop  and  James  Lloyd,  their 
heirs  and  assigns^  upon  trust,  to  sell  and  dispose  of  the 
same ;  and  with  the  money  arising  therefrom  to  pay  cer« 
tain  legacies ;  and  in  trust  to  pay,  lay  out,  and  dispose  of 
tfie  sum  of  500/.,  part  of  the  monies  to  arise  from  the 
said  sale,  in  the  names  ot  Bishop  andLloffdf  or  the  sur- 
vivor, his  executors,  or  administrators,  upon  Government 
or  other  securities  in  the  purchase  of  an  annuity  for  the 
life  of  the  testator's  son  TViomas  Bayley ;  and  that  they 
should  permit  him  to  receive  the  same  during  the  term  of 
his  natural  life.     He  gave  800/.,  upon  trust  to  be  laid  out 
upon  Government  or  other  securities;  and  to  pay  the 
interest  thereof  to  his  daughter  Jane  for  life ;  and  after 
her  death  to  pay  the  capital  to  other  persons.    He  made 
other  similar  dispositions;  and  gave  and  bequeathed  the 
residue  of  the  money  arising  from  the  said  sale,  and  also 
the  residue  of  his  personal  estate  to  his  son  James  Bayley 
and  his  daughters  Jane  Clark  and  Elizabeth  ColUngridge, 
their  executors  and  administrators. 


1803. 


BAVLRf 

9. 

Bishop. 


The  testator  died  soon  afterwards,  leaving  his  wife, 
Edward  his  eldest  son,  and  his  other  children  named  in 
the  Will,  surviving.  The  widow  entered;  and  continued 
in  possession  till  her  death  in  February  1801.  After 
her  death  the  trustees  sold  the  estate.  Thomas  Bayley 
and  James  Bayley  died  in  the  life  of  the  widow.  The 
bUl  was  filed  by  J^dward  Bayley,  the  eldest  son  and  heir 
at  law  of  the  testator,  and  also  executor  of  his  brother 
James;  praying,  that  the  gift  of  the  sum  of  500/.  by 
the  Will  may  be  declared  to  have  lapsed  and  become  void 
by  the  death  of  T/tomas  Bayley  in  the  tife  of  Elizabeth 
Bayley  ;  and  that  it  belongs  and  may  be  paid  to  the  Plain- 
tiflT,  as  heir  at  law  of  the  testator ;  and  in  case  the  Court 
shall  be  of  opinion,  that  the  Plaintiff  is  not  entitled  to  the 
tom  of  500/.   as  heir  at  law  of  the  testator,  then   that 

the 
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i8oa. 


Batlet 
Bishop. 


thie  said  sum  may  be  declared  to  have  sunk  into  the 
residue  of  the  money  arising  by  the  sale ;  and  that  the 
Plaintiff  is  entitled  to  one-third  part^  as  the  personal 
representative  of  James  Bayley. 

The  Defendant  William  Brunsden  and  bis  wife,  in  her 
right,  as  widow  and  administratrix  of  Thomas  Bayley^  by 
their  answer  insisted,  that  the  sum  of  SfXH.  was  a  vested 
interest  in  Thomas  Bayley  immediately  on  the  death  of 
the  testator.  The  Defendant  Jane  Clark  widow^  and 
Elizabeth  CoUingridge  with  her  husband  insisted,  that 
the  500/.  was  not  a  vested  interest  in  Thonuis  Bayley 
upon  the  death  of  the  testator ;  but  that  by  his  death  in 
the  life  of  Elizabeth  Bayley  the  gift  of  that  sum  became 
lapsed ;  and  it  sunk  into  the  residue  of  the  money  pro- 
duced by  the  sale ;  these  Defendants  claiming  two-thirds 
of  the  sai^  sum  of  500/1,  respectively. 

Mr.  Lloyd  and  Mr.  Benyon,  for  the  Plaintiff. 
The  questions  are,  Whether  this  bequ^t  of  500/.  to 
be  laid  out  in  an  annuity,  is  contingent  or  vested  ?  if  con- 
tingent, Sdly,  between  the  Plaintiff  claiming  in  the  event, 
that  has  happened,  as  heir,  and  the  other  Defendants, 
as  residuary  legatees  ?  This  sum,  not  to  be  raised  and  set 
apart  till  after  the*  deai;h  of  the  widow,  could  not  vest, 
unless  the  legatee  survived  her.  The  general  principle 
is,  that  a  legacy  charged  upon  land  does  not  vest  till  the 
time  of  payment.  The  cases,  where  it  has  been  held 
vested,  though  the  person  entitled  in  remainder  died  in 
the  life  of  the  tenant  for  life,  are  cases  of  personal  pro- 
perty: Benyon  v.  Maddison  (8).  This  testator,  it  is 
evident,  looked  to  his  son  as  to  survive ;  confining  the 
provision  to  his  life  only. 

Upon  the  second  question,  the  principle  is  clear,  that 

where 


(8)  2  Bfo.  a  a  75. 
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where  real  estate  is  ordered  to  be  sold,  and  a  particular 
part  of  the  produce  is  given  to  charity,  or  to  some  other 
object,  which  does  not  take. effect,  and  there  is  no  con- 
version out  and  out,  that  of  which  there  is  no  disposition 
belongs  to  the  heir  as  part  of  the  real  estate :  Cruse* y. 
Barley  {9),  Emblyn  y.  Freeman  {\0)^  Digby  v.  Zre- 
gard  (11),  Ackroyd  y.  Smkhsan  ( IS  ),  the  leading  case ; 
•in  which  the  doctrine  was  most  ably  discussed  by  the 
present  Lord  Chancellor,  then  at  the  bar. 
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Mr.  WethereUy  for  tlie  personal  Representatives  of 
Thomas  Bayley. 
This  was  a  vested  interest.  If  the  intention  was,  that 
Government  Securities  should  be  purchased,  and  the. 
dividends  be  paid  to  his  son  Thomas  during  his  life,  cer- 
tainly the  capital  would  fall  into  the  residue.  But,  if  he 
meant  that  a  sum  in  gross  should  be  seveiied  from  the 
estate,  and  laid  out  in  an  annuity  in  its  proper  technical 
sense,  then,  though  he  could  not  take  it  as  an  annuity, 
he  might  elect  to  take  it  as  a  sum  in  gross ;  and  if  it  is 
doubtful,  which  was  intended,  his  representatives  may 
claim  it  in  the  shape  most  beneficial  to  them ;  for  it  is 
clear,  the  testator  did  not  intend,  that  his  next  of  kin 
or  heir  should  take  it ;  nor,  that  his  residuary  legatees 
should  take  more  than  the  residue,  after  the  application 
of  that  sum  of  500/.  Upon  Dawson  v.  KUlet(\3^)f  and 
many  other  cases  there  referred  to,  the  universal  rule  is 
now  established,  that  the  devisee  of  an  estate,  charged 
with  a  legacy,  takes  the  estate  cum  onere;  and  must  pay 
the  legacy  to  the  representative.  Ackroyd  v.  Smiihson  is 
distinguished  by  the  circumstance,  that  the  two  residuary 
legatees  died  in  the  life  of  the  testator;  and  this  legatee 
survived  the  testator;  but  died  in  the  life  of  the  tenant 

for  Ufe. 

Mr. 

(9)  3  P.  Will  20.  (12)  1  Bra.  C.  C.  603.    Ro- 

(10)  Pre.  Ck.  541.  Inmon  v.  Taylor,  ante,  Vol.  T, 

(11)  SUted  in  Mr.  Cat's      44,  and  the  notes,  45,  204. 
notes  to  Cruse  v.  Barley,  3  P.         (13)  1  Bro.  C.  C.  119. 

Wm.  20. 


i 
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1B09. 


IBatlbV 

V. 
BlSHOP« 


'  Mr.  LetoiSy  for  the  surviving  residuary  legatees^  in- 
i^isted,  that  the  intention  was  to  give  to  the  real  estate 
the  quality  of  personal  estate  to  all  intents  and  purposes, 
for  general,  not  particular  purposes ;  directing  the  whole 
to  be  sold  i  and  bequeathing  the  residue  of  the  purchase- 
monay  and  also  of  his  personal  estate ;  and  cited  MaL 
labor  v.  MaUabar{l4f),  Durour  v.  Motteux {15\  and 
Yates  V.  Comptan  (16). 


Jufym. 


Mr.  Lloyd,  in  Reply. 
In  Cruse  v.  Barley  {17),  as  well  as  in  this  case,  the 
legatee  survived  the  testator:  but  he  died  before  the 
fime  of  payment,  the  age  of  SI.  So  this  sum  never  be- 
came payable  to  this  imuitant.  He  could  not  during  the 
life  of  the  widow  have  filed  a  bill  to  have  this  sum  raised ; 
fbr  there  is  an  explicit  direction,  that  she  is  to  enjoy  the 
i^eal  estate  till  her  death.  The  only  intention  was  a  per- 
sonal benefit  to  his  son  by  way  of  annuity.  The  period 
did  not  Arrive.  Therefore  Mallabar  v»  Mallabar,  and 
that  class  of  cases  where  the  real  and  personal  estates  are 
blended  together,  and  the  whole  is  made  one  fund,  do 
ftot  apply ;  this  sum  of  500/.  being  severed  ;  and  the  rest, 
both  real  and  personal,  ^ven  the  same  way^ 


I^  Master  of  the  Rolls. 
The  first  question  is.  Whether  this  bequest  in  favour 
of  the  testator*s  son  Thomas  fiuled  by  his  death  in  the  life 
of  the  widow?  If  it  did  not  fail,  no  other  question  will 
arise.  Kit  did  fail,  then  it  will  be  necessary  to  determine, 
whether  the  heir  or  tlie  residuary  legatee  is  entitled  to 
the  money.  At  first  sight  it  is  not  perfectly  clear,  what 
the  testator  intended  to  bo  done  with  this  sum  of  500/. ; 
whether  that  it  should  be  sunk  in  an  annuity  to  expire 
with  the  life  of  his  son ;  or,  that  it  should  be  placed  out 

at 

(14)  For.  79.  (10)  2  P.  WiU,  308. 

(15)  1  Ves.    920.     AnXt,         (17)  3  P.  Will.  20. 
Brown'^.  Bigg,  Vol.VlI,  270. 
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at  interest ;  Us  fton  to  receive  the  interest  for  his  life* 
But  upon  other  parts  of  the  wm  it  is  clear,  he  meant  an 
annuity,  in  the  proper  sense,  to  be  purchased;  for  in 
several  instances  he  directs  sums  ta  be  placed  out  at- 
interest;  the  interest  to  be  paid  to  certain  persons  for 
their  lives.;  and  after  their  deaths  hd  dispones  of  the 
capital.  In  the  clause  immediately  succeeding  he  gives 
300/.  upon  trust  to  lay  it  out  at  interest  upon  Govern* 
ment  or  other  'securities,  and  to  pay  the  interest  thereof 
to  his  daughter  Jane  foir  life  i  and  after  her  death  he  dis- 
poses of  the  capital.  From  the  different  mode,  in  which 
these  bequests  are  made,  it  is  clear,  he  meant  an  annuity 
to  be  purchased  with  the  500/. ;  which  is  the  same  in 
effect  as  giving  a  legacy  of  SOOL  to  his  s<m ;  for  iipon 
a  bill  filed  he  might  have  received  the  money  i  udd  the 
Court  would  not  have  compelled  the  trustees  to  lay  it 
out  in  an  annuity.  In  Barnes  v.  Rowley  ( 18)  a  legacy, 
to  be  laid  out  in  an  annuity  for  the  life  of  the  legatee, 
was  upon  that  ground  hdd  vested  at  the  death  of  the 
testator ;  and  the  representative  of  the  legatee  therefore 
entitled  to  the  whole.  In  Yaies  v.  Compton,  where  the 
testator  had  directed  his  executor  to  sell  his  land,  and 
with  the  money  arising  by  the  sale  and  the  surplus  of  his 
personal  estate  to  purchase  an  annmty  for  the  life  of 
Jane  Styles ^  though  she  died,  before  the  annuity  was 
purchased,  and  even  before  the  estate  was  sold ;  yet  her 
administrator  was  held  entitled  to  the  money. 


1809; 

BATLBt 
9. 


Taking  this  to  be  a  pecuniary  legacy  of  500/.,  the 
question  is>  whether  it  fails  by  the  death  of  Thomas 
Bayley  in  the  life  of  the  widow  ?  I  am  of  opinion,  it  does 
not.  The  remainder  to  the  trustees  was  a  vested  interest 
at  the  testator*s  dea£h.  If  the  wife  bad  been  then  dead, 
the  trust  must  have  been  immediately  executed ;  the 
estate  sold ;  and  the  money  distributed.    It  was  therefore 

merely 


(18)  Ante,  Vol.  hi;  305. 
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Batlby 

V. 
SiSHOP. 


merely  on  account  of  the  estate  for  life  in   the  widow/, 
not  with  reference  to  the  circumstances  of  the  legatees^ 
that  the  sale  and  payment  were  postponed.    It  is  im-. 
possible  to  reconcile  all  the  cases  of  legacies  payable  out 
of  land.     But  upon  the  authority  of  Dawson  v.  KiUety  I 
must  hold  this  vested  upon  the  testator's  death. 


1803. 
Jubf  lik. 
After  an  At- 
tachment 
against  an  in- 
fant for  want 
of  an  Answer 
the  proper 
coarse  is   a 
messenger  to 
bring  the  in- 
fant into  Conrt, 
to  have  a  guar- 
dian assigned. 


EYLES  V.  LE  GROS. 

A  N  Attachment  had  issued  against  an  infant  for  want 
of  an  Answer. 

Mr.  BeUi  for  the  Pl^tiff,  moved,  that  the  infant  De- 
fendant, might  be  produced  in  Court. 

The  Lord  Chancellor,  having  consulted  the  Register, 
said,  the  proper  course  was  a  messenger  to  bring  the  in- 
fant into  Court,  to  have  a  guardian  assigned  \  and  made 
the  Order  accordingly. 


Pnrohase   by 
a  trader,    af- 
terwards a 
bankrupt,  in 
the  joint  names 
of  him  and  his 
wife,  is  void  as 
against  the  cre- 
ditors within 
the  Stotute 

iJisM.  I.  G.15, 

a.  6. 


GLAISTER  V.  HEWER. 

TN  this  cause  (19)  the  compromise,  recommended  by 
the  Court,  not  having  been  carried  into  effect,  the 
Plaintiff  applied  again  to  the  Court. 

The  Lord  Chancellor  repeated,  that  he  was  clearly 
of  opinion,  the  case  of  a  wife  is  within  the  Statute  (20); 
and  directed  aa  inquiry,  how  much  of  the  money  was 
the  husband's ;  and  how  much  was  the  wife's :  but  as  the 
fund  was  so  inconsiderable,  and  the  inquiry  would  in- 
volve circumstances  at  a  very  distant  period,  his  Lordship 
repeated  his  recommendation  of  a  compromise. 

The 
(19)  Reported  ante,  Vol.  (20)  Stat  1  Jam.  I,  c.  15. 

VIII,  196.    Post,  Vol.  XI,      f.  6. 
377. 


Olaistbr 

r. 
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The  Master  of  the  Rolls,  in  a  case,  where  this  point  1803. 
was  incidentally,  mentioned,  referring  to  the  judgment 
upon  the  appeal  in  this  cause^  observed,  that  it  must 
now  be  taken,  that  a  wife  is  within  the  Stattite  ;  that  the  Hewsr. 
opinion  he  had  expressed  was,  that  upon  a  view  of  all 
the  Statutes  taken  together,  the  Statute  of  King  Janaes 
was  not  meant  to  comprehend  the  case  of  a  settlement 
upon  a  wife :  but  he  was  not  then  aware  of  the  case  of 
Tucker  ^*  Cash {91)]  which  corresponds  with  the  LorcT 
Chancellar*B  opinion. 

(21)  Style,  288. 


Rolls. 

AINSLIE  V.  MEDLYCOTT,  1803. 

Jufyl\thA2th. 
X>  Y  indentures,  dated  the  27th  of  Navembet,  1794,  after    Bill  by  a  has- 

the  marriage  of  the  Plaintiff  in  the  May  preceding,  band    to  have 

reciting,    that  by  the  marriage  settlement  of  Mr.  and  bis  wife's  por- 

Mrs.  Medlffcott,  the  father  and  mother  of  Mrs.  Ainslie, '  ^*®"»  P^^t  of 

in  1766,    it  was  provided,   that  the  sum  of  406o/.   hi  ^^ch  was  in- 

that  settlement  mentioned  to  be  in  trust  for  t"he  benefit        ,     m  s   c  , 

^11  «•  made  up  mo- 

of  the  late    William   Coles  and  Jane  Coles,  his  wife,  ^^„    ^«  ♦!. 

■'  '  ney,  on  tne 

during  their  lives,  and  after  their  decease  for  the  use  ground,  either 
of  the  said  Jane  Medlycott,  should  remain  in  further  of  express  oon- 
trust  for  the  use  of  Mr.  and  Mrs.  Medlycoit,  for  their  tract,  or  re- 
lives and  for  their  younger  child  or  children ;  anid  the  said  presentation, 
principal  sum  of  .4000/.  to  beconie  vested  in  such  younger  open  which  the 
child  or  children  at  the  age  of  twenty-one  years;  and  "*''"*^^  ^"^ 
that  in  the  event  of  Mr.  Medlycott^a  living  to  enjoy  the      j .  \ij     j  ^ 
said  stun  of  4000/.  he  bound  himself  to  settle  real  estates  gcnption  by 
to  the  value  of  320/.  per  annum  to  his  wife  in  addi^  the  articles, 
tion  to    the    appointment   made    by  him    by  the    said  though  gene- 
indenture,  to  be  enjoyed  by  her  after  his  decease  dur-  ""^Hy^thosum 
ihg  her  life ;  and  reciting  that  the  reversionary  interest  "  ®^  4000/., 

in  the  said  principal  sum  of  4000/.  was  become  vested  *?  ®"**°fi»    ^ 

.     that  sum  as 

in  settlement ; 
and  the  representation  under  circamstances  not  amoantiog  to  a  war- 
ranty ;  and  proceeding  upon  a  common  mistake. 


AiNSLIB 
V. 
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1608.         in  -Mrs,  AimUe\  and  that  articles  of  agreement  were  en- 
tered into  previous  to  the  marriage  of  Mr.  and  Mrs.  Ains* 
ji^;  whereby  it  was  stipulated^  that  Mr.  and  Mrs*  Med" 
Mbj>lycott.   hfcoit  should  release  all   their  reversionary  interest  in 

the  said  sum  of  4000/.  expectant  upon  the  decease  of 
Jane  Coles,  widow  of  William  f!oles,  to  the  intent^  that 
the  said  sum  of  4000/.  to  be  paid  hy  Jane  Medlycott  upon 
the  death- of  «/ait&  Coles,  together  with  the  farther  sum  of 
8000/.  by  the  articles  stipulated  to  be  paid  by  Mr.  Med^ 
lycott,  should  be  vested  in  trustees,  in  trust  to  invest  the 
same  in  the  funds,  &c.  in  order  to  constitute  a  fund  for 
the  benefit  of  Mr.  and  Mrs.  Ainslie  during  their  lives  and 
the  Ufe  of  the  survivor;  and  after  their  decease  for  the 
isdue  of  the  marriage,  if  any ;  and  in  default  of  issue  to 
&U  into  and  be  part  of  the  personal  estate  of  Mr.  Ainslie ; 
in  consideration  of  the  marriage  and  in  execution  of  the 
articles,  &c.  it  was  witnessed,  that  the  trustees,  nomi- ' 
nated  by  Mrs.  Medlycott  under  a  power  in  her  marriage- 
settlement  in  the  event  of  the  death  of  the  former  trus- 
tees, should  assign,  transfer,  and  set  over,  to  other  trus- 
tees and  the  survivor,  his  executors,  &c.   all  their  right 
and  interest  in  and  to  the  siun  of  4000/.  expectant  upon 
the  death  of  Jane  Coles,  in  trust  to  invest  the  same  in  the 
funds,  or  upon  other  Government  security,  and  to  permit 
Philip  Ainslie  to  receive  the  interest  thereof  during  his 
life;  and  after  his  decease  in  Uke  manner  to  perojit  Jane 
Paget  Ainslie  to  receive  the  interest  thereof  during  her 
life;  and  aft;er  their  decease,  in  trust  for  all  and  every 
the  child  or  children  of  the  marriage,  if  more  than  one, 
equally,  at  the  age  of  twenty-one,  or  marriage;  and  if  but 
one,  to  that  one;,  and  in  the  event  of  Jane  Paget  Ainslie 
dying  without  issue  bom,  or  in  ventre  sa  mere,  in  the  life 
of  Philip  AinsUe,  then  to  pay  the  said  sum  of  4000/.  to- 
gether with  the  said  sum  of  2000/.  to  Philip  AinsUe,  for 
his  ^ole  use  and  benefit ;  and  Medlycott,  the  father  of 
Mrs.  Ainslie,  covenanted  to  pay  to  the  trustees  the  sum 

of 
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of  2000/.  to  be  invested  by  them  upon  the  same  trusto, 
as  expressed  concerning  the  said  sum  of  4000/L ;  and 
^ntil  the  payment  of  the  sum  of  2000/.  to  pay  the  inte* 
rest  thereof  at  5  per  cent,  to  PhiUp  AinsUe,  or  to  Jane 
Paget  Ainslie  in  case  of  the  death  of  her  said  husband ; 
and  in  consideration  of  Jane  Medlycott  having  released 
her  reversionary  interest  in  the  said  sum  of  4000/.  in 
manner  and  for  the  purposes  aforesaid^  Medlycott,  the 
father,  appointed  to  her  certain  real  estates,  to  hold  from 
and  after  her  decease  during  the  term  of  her  natural 
life. 


1809. 


AiNSUB 
V. 


This  settlement  was  executed  by  Mr.  and  Mrs.  Medly* 
cott,  Mr.  and  Mrs.  AiMUe,  and  all  the  other  parties.  Dif- 
ferences afterwards  arose  between  Mr.  and  Mis^Ainslie/ 

m 

in  conseq9.ence  of  which  she  quitted  his  house  and  went 
to  her  brother.  There  wag^  no  issue  of  the  marriage* 
Mr.  Medlycott  died ;  leaving  his  widow  surviving  and  two 
diildren  only,  one  son  and  Mrs.  AmsUe.  The  bill  filed 
by  Mr.  AmsUe  stated,  that  upon  thje  treaty  of  marriage 
it  was  represented  to  him,  that  the  4000/.  was  a  sum 
of  sterling  money;  which  sum  had  been  received  by. 
Mrs.  Coke ;  and  was  then  in  her  haiids,  as  part  of  ber  ownr 
property ;  that  Mrs.  MetUycott  was  willing  to  give  up  her 
inter^  in  tliat  sum  upon  having  an  additional  jointure  | 
that  the  Kaintifi^  should  have  a  clear  net  income  of  500L 
per  annum  firom  the  family  of  his  wife,  viz.  that  Mr.  Med^ 
lyeott  should  pay  SOOOZ.  upon  the  trusts  of  the  settle* 
ment  above^stated ;  and  that  he  and  Mrs. Medlycott  and 
the  survivor  should  pay  to  the  Plaintiff  the  sum  of  400£ 
per  iMinM^ during  die  life  of  Bibrs.  Ck>les'f  and  that  upon 
her  death  Mrs.  Medlycott^  who,  the  Plaintiff  was  assured^ 
was  her  executrix,  should,  as  such  executrix,  pay  the 
trustees  the  sum  of  4000L  upon  the  same  tprusts  as  the 
sum  of  MOOL  ;  which  two  sums  would  secure  an  annual 
income  of  SOOLi  and  the  remaining  sum  of  200/.  per 
mm  from  the  death  of  Mrs.  Co/ri,*  when  the  annuilgF 

of 
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0|f  .400/*  wi^  to  cease,  was  to  be  made  good  by  a  legacy 
to  Mrs.  Ainslie  by  the  will  of  Mrs.  Coles ^  who  had  then 
niade  her  will ;  giving  Mrs.  Ainslie  the  sum  of  4000/. ;  and 
that  Mr.  Medlycqit  should,  in  consideration  of  Mrs.  Med^ 
lycotf^  joining,  in  addition  to  her  settlement  settle  lands 
of  the  annual  value  of  820/.  for  her  life,  to  take  place 
from  his  death. 


The  bill  farther  stated,  that  these  articles  were  reduced 
to  writing;  but  not  signed  by  any  of  the  parties  to  the 
subsequent  settlement ;  and  the  mairiage  took  place  on  the 
faith  of  that  agreement.  Soon  afterwards  Mr.  Medlycoit^ 
who  had  undertaken  to  procure  a  proper  deed  to  be  pre- 
pared  for  the  purpose  of  carrying  the  said  agreement  into 
effect,  applied  to  the  Plaintiff,  who  had  been  lately  called 
to  the  bar,  for  an  outline  of  a  settlement :  which  the 
Plaintiff,  being  unwilling  to  offend  him,  prepared ;  though 
he  had  not  the  heads  of  the  agreement  nor  the  marriage 
settlements  of  Mr.  Mediycott  and  Mr.  Coles  \  and  was  very 
inexperienced  in  conveyancing ;  and  not  then  twenty-four 
years  of  age;  and  supposing  the  draft' would  be  laid 
before  a  Conveyancer ;  but  the  draft  in  its  original  state 
was  sent  to  him  executed;  and  the  Plaintiff  being  unwil- 
ling to  disoblige  Mr.  Mediycott^  or  trouble  him  in  his 
weak  state  of  health,  and  having  reliance  upon  the  &mily 
of  his  wifcj  he  and  she  executed  it.  .  The  sum  of  2000/L 
was  paid  by  Mr.  Mediycott,  and  laid  out  m  Irish  5  per 
cent.  Annuities.  He  also  paid  the  annuity  of  400/L  till 
his  death  in  1795.  It  was  afterwards  pud  by  Mr.  Med" 
lyeott  till  the  death  of  Mrs.  Coles ;  who  by  her  will 
left  Mrs.  Ainslie  only  1000/.  which  was  paid  to  the 
Plaintiff. 

The  bill  prayed,    that  it  may  be  declared,  that  the 
trustees  in  the  settlement  of  the  Plaintiff  are  entitled  to 
recover  the  sum  of  4000/.  in  money,  and  not  in  stock; 
and  that  what  is  due  on  account  of  the  principal  and  in- 
terest 


+• 


fSLIB 
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terest  frofli  thfe  death  df  Jane  Coles  xsMj  be  paid  by  Jane         1803. 

Medhfceit^  as  executrix  oiJane  Coles,  out  of  his  assets; 

and  if  they  should  Hot  be  sufficient^  that  the  executors  of 

Mr.  Medl^coii,  the  &ther^   may  be  decreed  to  pay  the    Mbplycott. 

same  out  of  his  assets;  or  that  it  may  be  made  good  out 

of  the  rents  and  profits  of  the  premises  appointed  to 

Mrs.  MedlycM. 

The  Defendants^  Mrs.  Medlycoiti  who  had  survived 
her  husband,   their  son  William  Coles  MeMycoit;  and 
^igby,  who  z&  a  friend  of  the  family  had  been  :concemed 
in  the  treaty  with  the  Plaintiff,  by  their  answers  admitted, 
that  it  was  agreed  that  Mr*  and  Mrs;  Medlycoti  should 
relinqpiish  the  reversionary  interest  in  a  8^m  of  4O00L ; 
which  the  Defendant  iK^Ay  had  been  informed  was  in 
some  manner  settled  upon  the  marriage  of  Mrs.  Coles, 
aiid  upon  Mr.  and  Mrs.  Medlycoit ;  and  that  it  was  re- 
presented to  the  Plaintiff,  that  Mr.  and  Mrs.  Medlycott 
would,  up<m'the  deadi  of  Mrs.  Coles,  become  entitled, 
under  their  marriage  settlement,  to  a  sum  of  4000^.,  in 
■etdemeot,  for  their  joint  lives  and  the  life  of  the  survivor^ 
widi   remainder  to  Mrs.  AinsUe,   as-  the  only  younger 
chiM :  but  they  denied  that  it  was  represented^  that  the 
said  sum  of  4000/.  was  a  sum  of  4000/.  sterling ;  or,'  that 
die  said  sum  of  4000/.  had  been  received  by  Mrs.  Coles, 
and  was  in  her  hands  as  part  of  her  o^vn  property^  &c. 
They  stated,  that  they  did  not  know  in  whose  hands,  or 
on  #hat  security,  the  said  sum  of  4000/.  was  invested,  *  or 
in  what  manner  secured :  but  since  the  death  of  Mrs.  Coles 
it  was  discovered,  that  3000/.,  part  of  the  said  sum,  was 
in  1746  invested  in  3018/.  5s.  9d.     Old  South-Sea  Stock. 
They  admitted,  that  it  was  represented,  that  the  Plaintiff 
should  have  a  clear  income  of  500/.  a-year,  to  be  paid, 
as  stated  in  die  biQ ;  but  denied  the  representation,  thatt 
he  should  have  that  income  after  the  death  of  Mrs.  Coles, 
or  any  other  sum  beyond  the  interest  of  the  2000/.,  and 

Vol.  IX.  B  4000/.; 
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ism.         40001 ;  or  tliat  Mn.  Coles  had  by  her  will  left  the  sum 


of  4000f.  to  her  grand-daughter,  &c.  They  admitted  that 
^,  the  ardcles  were  drawn  up  by  the  Plaintiff^  and  signed 

Mbdlycott.  by  Mr.  Medlycott  and  his  son ;  and  Mrs.  MecUyeatt  as- 
sented to  the  terms.  Mrs.  Medlycott  stated^  that  in  paying 
the  Phuntiff  400/.  a-year  after  the  death  of  Mrs.  Coles 
np  to  April  1801^  she  paid  him  200f.  a-year  more  than 
she  considered  him  entitled  to.  She  admitted^  she  thought 
the  400(Mf.  was  money  and  not  stock ;  and  belieres  she 
has  declared  to  the  Plaintiff  and  others,  that  she  so  un- 
derstood it. 

The  Defendant  Mrs.  Ainslie  insisted,  that  the  legacy  of 
1000/.  given  to  her  by  Mrs.  Coles  ought  not  to  be  paid 
to  the  Plaintiff  without  a  settlement. 

Mr.  Alexander,  Mr.  Romillyf  and  Mr.  Bell,  for  the 
Plamtiff, 
Contended,  that  the  subject  of  the  settiement  was  to 
be  made  4000/.  in  money ;  either  upon  the  ground  of  ex- 
press* contract  or  upon  the  representation  made  to  the 
Plaintiff;  upon  which  the  marriage  followed ;  according 
toNetnlleY.  Wilkinson (22),  Graves  v.  Whiie{SS\  and 
that  class  of  cases. 

Mr.  Piggottf  Mr.  Richards,  and  Mr.  FanNanque,  for 

the  Defendants^ 

.  

Insisted,  that  under  the  drcumstances  the  Plaintiff  was 
not  entided  to  the  fortune  of  his  wife:  2Alj,  that  if  he 
was,  he  could  only  dium  it  in  its  actual  state. 

The  Master  of  the  Rolls. 
The  principal  object  of  this  suit  is  the  first  part  of 
the  prayer ;  that  4000/.  in  money,  not  in  stock,  may  be 

declared 

(22)  1  Bro.  C.  C.  643.  chequer :    sUted   ante,    Vcrf. 

(23)  2  Freem.  67.  Scoii  v.      Ill,  458. 
Scott,  in  the  Court  of  £x- 
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declared  the  milgeot  of  the  settlement    That  prayer  is         1803. 
lesbted  upon  different  grounds:  1st,  That  by  the  settle- 
ment the  Plaintiff  has  acquired  no  right  to  his  wife's 
portion,  eidier  in  the  shape  of  money  or  stock :  ^y,  A^edlycott. 
Supposing  he  has  a  right  to  the  portion,  that  it  is  only 
to  iHmt  portion,  as  it  actually  exists ;  not  to  have  it  made 
up  money,  if  it  does  not  exist  in  that  shape.    I  lay  out  of 
the  case  a  good  deal  of  what  was  said  as  to  the  unfortu- 
nate situation  of  the  parties;  as  I  do  not  see,  how  it  can 
influence  the  consideration  of  the  questions*    As  to  the 
first  objection  it  is  said,  she  was. entitled  absolutely  to  a 
fortune,  subject  to  a  life  interest.    It  is  asked,  in  what 
way  she  has  transferred  that  right  to  the  Plaintiff  or  the 
trustees;  and  it  is  said,  that  nobody  had  a  right  to  dis^ 
pose  of  her  property  but  herself;  and  «he  has  made,  no 
disposition,  or  at. least  no  valid  disposition.     There  were 
articles  previous  to  the  marriage,  but  not  executed  by 
her;  and  they  do  not  piofess  to  contain  any  disposition 
of  her  interest  in  her  own  fortuqe ;  but  only  to  relinquish 
the  life  interest  of  the  father  and  mother.    A  settlement 
was  executed  after  marriage;  in  which  she  joined;  by 
which  her  fortune  was  conveyed  to  trustees.    But  it  is 
md^  being  die  deed  of  a  married  woman,  it  is  wholly  in- 
operative in  this  Court.     I  do  not  think  the  answer  to 
this  objection  quite  satisfactory,  if  it  admitted  no  other. 
It  is  said^  the  fether  and  mother  had  a  right  to  contract 
for  the  child ;  and  very  frequently  agreements  before  mar-     Agreements 
Tiage  upon  behalf  of  infants  by  parents  and  guaidians  before  mar- 
would  bind  the  infants.    But  here  she  was  ^  adult ;  and,  "««f  ^»  ^^^^^ 
<8dly,  there  was  no^  agreement  .even  by  the  parents  before  u^   a  ^ 

marriage  as  to  the  proyiwty  of  the  daughter,  but  only  as  g^^i^inns 
to  their  own.     But  the  ground,  upoh  which  the  settle-  binding  on 
aient  may  be  maintained,  is,  that  the  husband  without  the  infants. 
the  intervention  of  the  wife  has  a  degree  of  power  over 
•all  her  property.     Supposing,  he  attempted  to  reduce  this 
into  possession;  what  obstacle  was  there  after  Mrs.  Coles's 

B  2  death  ? 
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Ififfy.         death?   There  was.  none    from  the   father  and  mother ^ 
for  they  have  given  up  their  Ufe  interests.     There  is  only 


^  therefore  the  wife's  equity  for  a  settlement.     But  that  is 

Mbdlycott.   ahready  done.    The  husband  has  made  a  settlement,  a 

provision  for  her  and  the  children ;  and  I  agree  that  the 
Court  would  require  no  better  evidence,  that,  it  w&  a- 
proper  settlementi  thad  her  agreement  and  that  of  her 
two  parents.  The  Court,  seleing  a  settlement  approved 
by.  her  parents  and  herself,*  would  not  direet  an  inquiry, 
whether  it  was  a  proper  settlement.  It  stands  therefore 
in  the  same  situation,  in  which  it  would  have  been  placed 
upon  the  supposition  that  no  settlement  had  been  made» 
and  the  husband  had  applied  to  this  Coiut  for  bis  wife's 
fortune.  Upon  that  ground  Lord  Harduncke,  in  Bush 
V.  Daltcay  {24f),  held  the  wife's  fortune  bound  by  .the 
covenant  of  the  husband.  This  is  therefore  a  binding 
settlement. 

• 
The  next  objection  is,  that  the  husband  will,  by  what 
is  offered  by  the  Defendants,  have  all,  that  is  given  to  him 
by  the  settlement :  viz.  his  wife's  fortune  in  the  situaticm, 
in  which  it  actually  exists.     In  opposition  to  that  it  is 
^d,   here  was  a  representation,   that  her  fortune  was 
4000/.;    and  therefore  that   is  what  he  is   entitled  to 
have.    In  the  opening  it  was  argued  partly  upon  the  foot- 
ing of  contract;  as  if  the  parents  had  expressly  agresed, 
that  he  should  have  4000/.      In  the  reply  it  was  put 
upon  the  ground  of  representations,  by  which  the  hus- 
band  is  deceived;   and  which  therefore,  miist  be  made 
good  to  him:  in  what  way  to  be  made  good  is  not  dis- 
tinctly stated.     The  bill  prays,    that  it  may  be  out  oif 
Mrs.  Coles's  assets.    What  has  she  done,  to  bind  her 
estate  to  make  it  good  ?  She  was  no  party ;  and.  is  not 
stated  to  have  made  any  representation.    If  any  person 
b  to  make  it  good,  it  must  be  either  the  father,  or  Mrs. 

Medlffcotf, 
(24)  3  Atk,  ft30.     1  Ve$.  19. 
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'Medlffeoti,  or  both.    That  the  husband  in  this  case  con-         1803. 
^Yed  hid  wife*d  foi*tune  consisted  of  4000/.  in  moneyi  I 
faaye  no  doubt    That  the  father  and  mothei'  conceived 
ihe  same,  I  as  little  doubt.   What  they  and  the  husband  .Mkdlycott. 
Supposed  he  was  acquiring  was  4000/.  in  money.     Bui 
ibat  does  not  determiney  whether  that  sum  must  be  made 
good  to  the  husband.    The  question  is,  whether  that 
•representatibn  was  so  made  as  to  impose  an  obligation 
upon  the  father  and  motheri  or  either  of  them,  to  warrant 
lier  fortune  to  be  that  sum.    No  doul^  by  a  represent 
iation  a  party  may  bind  himself  just  as  much  as  by  an 
expjresg  -covenantrf    If  knowingly  he  represents  what  is 
not  true,  no  doubti  he  is  bound.     If  without  knowing 
ihat  it  is  not  true,  he  takes  upon  himself  to  make  a  re^ 
|>re8entadonr  to  another,  tipon  the  faith  of  which  that 
loiher  acts,  no  doubt  he  is  bound ;  though  his  mistake 
jiras  perfectly  innocent.    The  question  is,  whether  there 
•was  such  representation  in  this  case  ?    We  know  nothing 
of  what  representations  were  made  but  by  the  settlement. 
No  evidence  was  read  upon  the  subject.    It  rests  there^' 
jbre  Upon  the  articles  themselves ;  which  contain  no  re- 
presentation whatsoever  except  that  which  is  perfectly 
true,   that  under  th^  settlement  of  1766  this  lady  was 
entitled  to  a  fortune  of  4000/. ;  stating  the  provisions  of 
Ami  settlement;  and  beyond  the  terms  of  that  settlement 
noAmg  is  stated  throughout  the  articles.    The  marriage 
}KtiIement  contains  the  language  of  the  parties :  viz.  the 
assertion  of  theiy  all,  that  by  that  settlement  that  fortune 
was  provided  for  her.    It  is  no  more  the  language  of  ^ 
Mrs.  MedlycoU  than  of  Mr.  Ainslie.    It  is  the  language 
of  them  all.    It  is  totally  different  from  the  case  last 
dted  for  the  Plaintiff;   where  the  party  referring    to 
nodiing,  but  stating  the  precise  fact,  that  he  was  to  pay 
«:8am  of  money,  engages  the  husband  by  that  state^ient 
Id  enter  into  that  treaty.     Here  nothing  is  said  ei^cept 
9ith  refeienoe  to^  the  .deed;  and  that  is  said  by  all  the 

parties. 
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IBOS*        partiesj  aiidwAs  equally  within  the  knowledge  of  thM^ 
all;   and  all  of  them  knew,  or  had  an  opportunity  of 
knowing,  what  wad  in  the  deed*    Upon  the  face  of  die 
Mbdlycott.  deed  it  does  not  appear,  in  what  situation:  the  property 

stood.  It  was  not  the  intention  to  give  the  daughter  akijr 
thmg  but  her  portion  and  the  Ufe  interests  of  her  &ther 
and  mother  in  that  There  is  bidy  one  line  pointing 
at  a  different  intention:  declaring  the  releasis  of  the  reb> 
versionary  interests  to  be  to*the  intent,  that  the  said  sum 
of  4000/.,  to  be.paid  by  Jane  Medlycott  upon  the  deadi 
of  Jane  Coles^  &c.  should  be  vested  in  trustees,  &(L 
But  that  is  not  inserted  as  a  stipulation,  that  she  shaS 
pay  the  4000/. ;  but  only  as  JEt  consequence  to  follow  upon 
•iheir  ^ving  up'  the  life  interests.  It  was  supposed  by 
all,  that  the  4000/.  would  be  to  be  paid  the  moment  of 
Mrs.  Coles' fi  death;  and  they  give  their  daughter  the 
right  to  assert  her  title  to  her  fortune,  diisincumbered  of 
the  life  interests.  If  they  meant  ah  engagement  for  abo 
solute  payment,  without  reference  to  the  state  of  the 
particular  fund,  they  would  not  have  done  it  in  this  way  ; 
taking  a  covenant  from  a  married  woman,  and  abstaining 
from  taking  it  from  her  husband.  By  the  articles,  pre-* 
vious  to  the  marriage,  all  that  is  required  from  the  father 

.  and  mother  is,  that  they  shsdl  give  up  their  life  interests « 
not,  that  they  shall  engage  to  give  any  thing  to  their 
daughter,  except  the  sum  of  2000/. ;  which  the  fitther 
stipulates  to  give  her.  But  he  stipulates  for  not  a  shilHng 
more ;  but  merely  to  abandon  his  Ufe  ii^terest;    Nothing 

'  is  to  flow  from  him  or  the  mother  but  that  sum  of  1000/. ; 
and  beyond  that  they  were  oidy  to  remove  the  obstacle 
to  the  enjoyment  of  her  fortune. 

It  is  not  for  me  to  speculate,  what  would  have  been 
to  be  done,'  if  the  parties  had  discovered  the  true*situ»- 
ation  of  the  fund :  whether  any  alteration  would  have 
been  made  in  the  terms  of  the  settlement ;  or  the  fortune 

would 
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wotdd  haye  been  made  up  4000/.  There  b  nothing  1QQ3. 
in  the  deed  to  induce  a  suspicion,  that  such  discovery 
would  have  produced  such  alteration,  for  they  had  no 
purpose  to  give  any  thing  but  their  life  interests  and  the  Medlycott* 
Bum  of  2000/.  So  the  only  purpose  of  Mr.  Ainslie  was 
to  settle  his  wife's  fortune,  and  nothing  more.  He  does 
not  say,  that  a  discovery  of  the  &ct  would  have  induced 
la  different  settlement ;  that  they  would  have  added  to  the 
daughter's  fortune ;  ^d  given  her  something  beyond  that, 
to  which  9he  was  entitled.  The  father  and  mother  are 
no  more  to  Uame  than  the  husband.  If  it  had  been  in 
their  conusance  particularly,  that  might  have  made  a 
difference.  But  they  had  nothing  to  do  with  this  fund* 
They  had  no  more  right  to  make  any  inquiry  with  regard 
to  it  than  the  Plaintiff.  They  had  not  received  intex^st 
firomit  The  time  for  that  had  not  arrived.  They  could 
not  know  firom  that,  how  it  was  vested ;  and,  in  what 
manner  paid.  If  they  had.  been  in  the  receipt  of  the 
income,  there  would  have  been  an  obligation  upon  them 
to  inquire,  how  that  fund  was  vested,  from  which  they 
were  receivipg  interest     They  were  not  only  therefore  .   , 

as  ignorant .  as  the  Plaintiff*;  but  there  was  nothing,  that 
could  have  led  them  to  make  the  inquiry,  or  to  ascertain 
that  fact.  This  is  a  situation,  in  which  all  parties  ig* 
norandy  and  innoc^titly  fell  into  mistake.  How  can  I 
transfer  the.  loss  from  one  to  the  other,  without  some 
distinct  ground  ?  The  loss  naturally  falls,  where  it  hap- 
pens. It  is  for  those,  upon  whom  it  falls,  to  make  out  a 
distinct  ground,  upon  which  it  is  to  be  borne  by  others. 
It  is  attempted  upon  die  ground  of  representation ;  and 
representations  might  have  been  made,  that  would  have 
the  effect  of  laying  the  father  and  mother,  however  igno« 
rant,  under  an  obligation  to  bear  the  loss.  But  nothing 
was  procured  from  them,  which  bears  the  remotest  ap- 
proach to  a  warranty,  that  the  fortime  should  actually 
produce    to    the   husband    the    net    sum  of  4000/.  in 

money^ 
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1803.         money.    It  might  as  well  have  been  contended,  that,  if 

"^^^  by  any  other  accident  the  fortune  had  been  totally  Boat, 

AiNSLiE       jj  the  trustees  had  embezzled  it,  the  fether  and  mother 

Mbdlycott.    would  have  been  bound  to  make  it  good.     But  there  U 

no  covenant  of  that  sort.  There  is  merely  a  recital,  that 
the  sum  of  4000/.  is  contained  in  a  settlement.  But 
unfortunately  it  does  not  contain  the  fact,  that,  thougli 
the  recital  is  true,  it  is  not  so  in  the  sense  in  which  the 
partieis  understood  it:  it  was  not  ^OOOt;  part  having 
been  laid  out  in  stock  by  parties  competent  to  do  so; 
and  therefore  so  they  must  take  it ;  unless  they  can  make 
out  an  engagement  by  some  other  parties  to  make  it 
good. 

The  Plaintiff  therefore  b  not  entitled  to  the  Decla- 
ration, which  it  is  the  principal  object  of  the  Bill  to 
obtain. 


i8oa,  WALI4WYN  r.  lei; 

Bill  by  tenaQt  HPHE  Bill  stated  the  title  of  the  PUintiff  as  tenant  b^ 
in  tail  in  pes-  tail  under  the  ynarriage  settlement  of  his  late  Gather, 

session  onder  and  an  Act  of  Parliament,  discharging  part  qf  his  estates 
a  marriage  set-  g^^  ^j^^  ^^^^  ^f  ^^  settlement,  and  settling  other  estates ; 
emen    or  is-  ^^^  ^|^  j^^  1^  suffered  a  recovery ;   and  suggesting, 
li  r  titl     ^^^  ^^  Defendant  had  in  his  custody  or  power  the  title- 

deeds.  Plea.  ^^^^'  ^^  relating  to  the  estates  comprised  in  the  Act 
mortgage  by  ^^  Parliament,  claiming,  under  pretence  of  mortgages 
the  tenant  for  by  the  Plaintifi^s  father,  who  was  only  tenant  for  li£^ 
life,  alleging  under  the  settlement,  prayed,  that  the  Defendant  may 
himself  to  be     be  decreed  to  deliver  up  to  the  Phuntiff  all  deeds,  &^. 

seisea  m  ice,   ^  y^  possession,  &c.  appertuning  to  the  premisest 
and  in  posses- 

y^^^      The  Defendant,  to  so  much  of  the  Bill  as  sought  the  dia- 
niises   and  ^ 

deeds  as  ao-  P^^^T  *^  delivery  of  the  title-deeds,  &c.  except  the  deeds 
parent  owner,  after- 

pUowed ;  apon  the  rule,  that  a  Court  of   Equity  gives    no  assistence 
against  a  porchpser  for  valoable  consideration  without  notice. 
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%fter-mentioiied,  pleaded,  that   the  PlaintiflTs  father,  at         lew. 
leging  himself  to  b^  seised  in  fee,  and  being  in  actual  pos-         ^-^^ 
feasion  of  the  premises  as  apparent  owiier,  and  being     "^^^^^^ 
also  in  actual  possession  .of  the  title-deeds,  &c.  relating  Lbb. 

4beseto,  as  apparent  owner  thereof,  and  havmg  the  dis- 
posal thereof,  executed  the  several  mortgages  (stating 
them) under  which  the  Defendant  clauned ;  and  averred, 
tiiat  the  Defendant  and  the  other  mortgagees  through 
wtiom  he  derived^  had  no  notice  pf  the  Act  pf  ParliaT 
(25). 


Bfr.  Mansfield f  Mr.  Richards ^  and  Mr.  Cooke ^  in 
support  of  the  Plea. 
This  plea,  which  goes  both  to  Ihe  relief  and  the  dis- 
covery, b  in  effect,  diat  the  Defendant  is  a  mortgagee 
^thout  notice  of  the  Plaintiff's  title.  The  case  of  Strode 
^.  Blaekbume  (26)  certainly  cannot  be  distinguished  from 
this ;  and  the  object  of  this  plea  ia  to  have  that  decision 
reconsidered.  As  a  general  rule  there  can  be  no  doubt, 
a  porciiaser  or  mortgagee  is  not  bound  to  make  a  disco- 
w&fj.  No  one  felt  that  more  than  the  late  Lord  Chw^ 
celhr,  who  used  the  strongest  expressions  in  favor  of  a 
purchaser  in  Jerrard  v.  Saunders  (27).  I^ord  Redes- 
dale  (28)  also  speaks  in  the  same  way  of  a  purchaser  for 
valuable  consideration  without  notice;  as  a  Defendant  of 
that  description,  against  whom  a  Court  of  Eqmty  never 
proceeds  Is  there  any  thing  then  in  this  case,  or  in  Strode 
V.  Blaeibume,  calling  for  a  different  decision?  In  that 
case,  as  in  this,  the  Plaintiff  was  in  possession,  not  the 
Defendant.  But  that  circumstance  of  possession  was  nevejr 
before  considered  as  making  a  difference  as  to  the  right  of 
^e  purchaser;  and  cannot  be  tiie  criterion.  Where  is  the 
distinction  between  a  purchaser  in  possession,  and  one, 
jwhoby  the^eeds  he  has,  or  has  the  means  of  obtaining, 

may 

(26)  This  plea  is  sUted  at  (26)  Ante,  Vol.  Ill,  221;. 

large  by  Mr.  Beames,  Elem.         (27)  Ante,  Vol.  II,  454. 
of  Piau  in  EjuUy,  34}.  (2Q)  AlUf.  21^. 
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1803>  ^^y  8^^  ^h^  possession.  If  a  purchaser  or  mortgage? 
can  get  in  an  old  satisfied  term  and  is  not  under  circunv- 
etances  preventing  it^  he  m$iy  recover  in  ejectment;  and i( 

Leb.  is  fair ;  fpr  he  is  to  get  protection  for  his  title  as  he  can» , 

There  is  no  more  reason,  why  equity  should  deprive  him 
of  this  possible  chance,  than  for  compelling  him  to  make 
the  discovery  when  in  possession.  The  mischief  firom 
a  mortgage  by  tenant  for  life  cheating  his  issuoi  will  be 
just  the  same,  whether  the  mortgagee  is  in  possession  or 
not.  In  general,  a  mortgagee  does  not  take  posoession : 
nor  is  that  the  object  according  to  the  nature  of  his  con- 
tract. It  cannot  therefore  be  necessary  to  give  him  the 
protection  of  a  purchaser.  The  posses3ion  of  the  mort- 
gagor is  primd  facie  evidence  of  the  title  alleged  in  this 
and  all  these  cases,  that  he  is  seised  in  fee.  The  conr 
science  is  exactly  the  same  with  respect  to  the  deeds,  that 
accompany  the  estate,  and  the  estate  itselA  The  deeda 
go  with  the  estate  to  the  heir ;  apd  are  considered  in  some 
respects  as  part  of  the  estate.  If  the  purchaser  can  get 
possession  of  them,  why  should  be  not  keep  them,  as  an 
appendage  to  the  estate  he  purchases.  He  is  not  bound 
to  discover  any  deed  he  ha^.  His  right  is  to  keep  them 
private,  and  to.  make  the  most  of  th^n.  The  deeds  are 
incident,  not  to  the  possession,  as  it  is  said  in  that  case  of 
Sirpdev.  Blackbume,  but  to  the  title.  The  case  put  (39) 
hj  the  Lord  Chancellor^  that  a  mortgagee  of  an  estate 
pardy  in  settlement  must  diacover  the  boundaries,  is  very 
questionable.  If  the  owner  of  a  settled  estate  had  con- 
founded it  with  an  unsettled  estate,  and  then  mortgaged 
both  to  a  person  without  any  notice,  and  the  person 
claiming  the  settled  estate  could  ,not  get  on  with  any 
process  without  having  the  boundaries  ascertained,  the 
mortgagee  could  not  be  compelled  to  say  any  thing ;  upon 
tlie  common  principle,'  having  taking  it  as  an  unsettled 

estate. 

(:29)  Ante,  Vol.  HI,  ?25. 
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€8tat8.  The  description  of  lihe  deeds,  is  the  very  thikig 
objected  to ;  as  the  description  of  any  one  deed  may 
contribute  to  defeat  the  title  the  mortgiigee  may  still 
hope  to  maintain. 

AU  HaA  authorities,  except  Strode  r,  Blaciburn^t  cure 
\A  fa^or  of  the  Defendant ;  uniforatily  hjolding,  that  against 
«  purchaser  fcnr  valuable  consideration  without  notice, 
there  is  no  jurisdiction.     There  is  no  claim  upon  hia 
eooBcience.     He  shall    not   discovei^  any  writing,  that 
win  weaken  his  tide:  t.  e.  any  relating  to  his  title*    A 
Plaintiff  shall    not   even   perpetuate    tes^ony  agunst 
him:  nor  Vill   the  Court   assist  oiie  purchaser  agauist 
miodten    Fagg's  C(ise{30),  decided  by  Lord  A^a//JM|;f^ 
Jbm,  18  the  sti^ongest.    That  a  ten£n|. though  satisfied, 
may  be  used  to  protect  a  titie,  is  perfectly  clear.    That  it 
is  satisfied,  is  not*  material  in  that  point  of  view ;  though 
ibr  many  purposes  tiiis  Court  sets  aside  satisfied  terms. 
In  this  respect  it  is,  as  Lord  H{ik  expi*e86es  it,  Tabula 
im  naufrt^^    Since  the  case  of  Lady  Radnor  v.  Vande^ 
bendy  (31 )  a  dowress  may  make  use  of  a  satisfied  term, 
even  with  notice.    InHoare  v.  Parker  {SZ)i  an  express 
decision  upon  the  case  of  the  jewels  put  by  Lord  Rosslyn, 
the  principle  is  laid  down  by  Lord  Thurlow  in  terms 
strongly  applicable  to  this  case :  **  a  purchaseit  without 
^'  notice,  and  for  a  valuable-  consideration,  is  not  .bound 
^*  in  conscience  to  assilt  the  right  owner  in  the  legial 
**  ^recovery  of  the  subject  purchased  under  such  circum- 
^  stances:  "a  principle    collected    from   the  oldiNr  au- 
fliorities,   and    followed    by  Lord  Rosslyn  himself   in 
Jerraatdv.  Saunders  t  who  in  that  case  Would  not  taloe 
the  distinction  upon  the  possession,  for  the  first  time 
attempted    in  Strode   y,  Blaekbume.     The   only    dif- 
ference   in    this  case    is  iq    the   frame    of  tiiis    plea, 

with 

(30)  Cited  1    Vem.  63.—         (31)  Pre.  Ch.  G5.    Show. 
Ante,  Vol.  II,  467.  P.  G  flO. 

(32)  I  Bro.  C.  a  67B. 


1803. 


Wallwth 
Lbb. 


.  -» » • 
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IMA.  :with  )a  view  to  meet  die  Verbal  criticbra  upon  tbel  te* 
ppession  '^  disposal "  in  the  other.  How  oan  the  power  of 
4li8po9id  be  considered  analogous  to  that  of  a.  commoa 


Wallwth 


Lbb.         carrier? 


Mr.  RamiUp^  Mr.  Fonblanque,  and  Mr*  Wtngfield, 
for  the  Plaintiff* 
<  Hie  Plaintiff  is  also  a  purchaser  for  valuable  qon- 
^rideration ;  and  there  was  no  negligence  upon  his  i>art, 
tiiat  could  induce  the  Defendant  to  put  himself  in  pos^ 
.4Bession  the  Plaintiff  an  in&nt :  the  deeds  therefore  re- 
maining in  his  father's  hands ;  also  properly  with  him  in 
another  respect,  as  tenant  for  life  (33)*  If  a  Coninussion 
•of  Bankruptcy  is  notice  to .  all  the  worlds  why  is  not  a 
.private  Act  of  Parliament?  The  ground  of  the  dedsion 
in  Strode  v»  Blackbume  is  distinct  firom  aH  the  cases^  par- 
tieulavly  Jerrard  v.  Saunders  J  Certainly  it  is  immaterial, 
^whether  die  purchaser  is  in  or  out  of  possession :  but  it 
must  appear  upon  the  record,  that  he  is  entitled  to  the 
possession.  Whether  he  is  in  possession,  or  has  deeda^ 
jthat  will  entitle  him  to  the  possession,  is  immaterial  t  bat 
in  all  those  cases  the  purchaser  has  a  right  to  take  the 
.possession;  which  is  admitted,  where  the  bill  prays  an 
injunction.  If  the  Defendant  can  state,  that  there  is  an 
outstanding  term,  certamly  he  may  protect  himself;  for 
by  tiiat  he  caa  get  possession.  But  this  plea  rests  upon 
the  possibility,  that  there  may  be  an  outstanding  term-; 
and  that  the  Defendant  may  procure  an  assignment.  As 
the  case  stands,  he  neither  has  the  possession  nor  the 
means  of  procuring  it..  Will  the  Court  permit  him  to  keep 
the  deeds  for  the.  single  purpose  of  extortion?  Fagg*s 
CasCf  as  cited  in  Vernon^  is  so.  strong,  tiiat  it  creates 
-amrpiise;  and  vn  Shirley  y.Fagg{^)f  whidi  is  the  same 
•imse  that  circumstance  does  not  appear.    The.  dictum  of 

Lord 

i^)  Ante,  Vol.  I,  76.  (34)  1  C%.  Cb.  68. 
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L(drd  Thwrtow  in  Hoare .  v.  Parker  means^ .  that  the  De-- 
feddatit  b  not  bound  to  assist  the  Plaintiff,  to  recover, 
and  turn  him  out  of  possessibni    Admitting .  the  general 
doctrine  that  a  Defendant  of  this  description  is  not  bound 
to  make  any  diselosuire  injurious  to  himself,  if  he  can 
protect  himself  from  delivering  the  deeds,  thou^  he  ean- 
«K>t  himself  recover  posaessioti  of ;  the  estate,  he  may  en-> 
able  some  third  person  tqdo  so  by  preventing  the  Plaintiff 
from  defending  himseUV    The  authoritiep:  are  confined  ta 
the  ca^  of  a  discovery  injurious  to  the  Defendant  himself; 
and  do  ndt  extend  to  such  as  will  assist  the  Plaintiff  with* 
out  that  effect*^    The  title-deeds  are  not  to  be  considered 
as  distinct  from  the  title.    They  are  incident  to  the.  title# 
not  the  possession^    The  law  is  in  Jerrard  v»  Saunders 
stated  in  very  general  terms ;  going  £ur  beyond  what  the 
occasion  called  for.    No  instance  is  produced,  in  which 
a;.purcha8er  appearing  upon  the  record  neither  as  having- 
the  possession,  nor  as  entitled  to  the  possession^  has  beea 
protected  from  discovery.     If  it  is  the  power  of  a  tenant 
for  Ufe  by  making  a  mortgage  to  deprive  his  children  of 
the  interests  under  the  settlement,  the  point  is  of  great 
importance:   for  no  diUgence   possible  can  prevent. his 
makikig  such  a  use  of  the  deeds. 


1803; 


JLsfi, 


Mr.Jk^ufield,  in  Reply* 
Thi  ar^unent  is  put  upoa  this ;  that  the  Defendant 
is  not  in:  possession;    and  it>  does  not  appear,  that. he 
has  a  right  to  thb  possession.     How  can  that  possiUj 
appear  without  assunung  the  question,  till  the  discovery 
is  made?    There  is  the  same  obvious  answer  to  ]Lord 
RosslfffC.^  objection,    that    the  Defendant   is  retaining 
what,  may  be  a  benefit  to  the  Plaintiff;    but  cannot  to 
him.    How  can  that  appear  before  the  discovery  ?   There 
is,  no-  instance,    in   which  the  circumstance  of .  posses- 
sion was.  made  part  of  the  plea.     It  is  said,  he  might 
enable  another  person  to  get.  possession.     Suppose  he 
fould  sell  his.  title  fairly^  will  this  Cburt  deprive  him  of 

that. 


Wallwtn 

ft 
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180S.  dMt,  or  any  otber  advantage  a.  purchaser  for  valuaUe 
<k»«ideratioa  without  notice  hast  The  ground  of  this 
plea  IBs  that   the  title-deeds  are  an  appendage  to  the 

jLbb.  estate.  Thejr  are  sold  as  part  of  it  Will  this  Court 
enable  a  person- to  deprive  the  Defendant  of  the  appel^> 
dage  to  the  estate^  whom  they  would  not  enable  to  de« 
pnve  him  of  the  estate  itself?  The  objeotiofi  of  extortion 
would  apply  equaUyi  if  the  Defendant  had  got  something, 
that  would  protect  his  legal  right.  It  might  be  repre- 
aented  as  unconscientious  to  use  that  to  protect  himself 
against  Ae  original  owner.  Why  should  tiot  the  Defen- 
dant make  him  pay  for  these  deeds  ?  His  equity  to  retaia 
them,  is  as  strong  as  that  of  the  Plaintiff  to  acquire 
diem  i  and  that  equity  cannot  depend  upon  the  possessiort 
bt  the  estate.  The  precedent  is  of  the  utmost  import- 
imce ;  that  the  general  rule,  protectitig  purchasers  for 
tiiluable  consideration  without  notice,  shall  not  be  broken 
itL  upon.  . 


The  Lord  Chancellor* 
I  cannot  help  entertaining  doubt,  whether  the  deci- 
sion, which  is  brought  in. question  upon  this  plea,  stands 
Upon  right  principles.  It  is  impossible,  if  that  case  is  right, 
that  a  mortgage  can  be  taken  without  takingjpossession. 
It  was  assuming  the  question  to  suppose,  tMt  all^  those 
deeds  could  be  of  no  value  or  consequence  to  the  De- 
fendant. There  is  the  obvious  instance,-  that  there  might 
be  an  old  satisfied  term;  an  assignment  of  which  the 
Defendant  might  procure ;  and  maintain  an  qjectment. 
Certainly  it  was  not  like  the  case  of  a  claim,  to  hold  the 
deeds  as  mere  chattels.  They  were  held  as  matter  of 
tide.  As  the  case  of  the  box  of  jewels  is  put,  I  have  dif- 
-flculty  in  assenting  to  it;  for  it  is  assuming  the  ques^on. 
It  was  very  unUkc  the  case  of  a  carrier  or  bailee ;  who  have 
no  power  of  disposal ;  that  is,  to  do  what  they  please 
with  the  subject.  The  passage  towards  the  end  of  the 
<  judgment. 
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Jodgmenty  as  to  a  satisfied  tevm,  is  inconsistent  with  ike 
established  doctrine^  that  if  a  purchaser  can  get  in  a  sa^ 
tisfied  term,  he  may  make  use  of  it;  atid  this  Cotort  wifl 
not  present  him.  It  probably  alluded  to  the  doctrine  of 
Courts  of  Law,  now  got  rid  of,  as  to  satisfied  terms; 
which  certainly  went  to  shake  M  titles(35).  The  im^ 
porCance  of  this  question  is  ye^  great;  but  not  greater 
cue  way  than  the  other.  If  on  the  otie  hand  it  is  ob^ 
jected,  that  the  tenant  far  Hie  of  an  estate  comprised  in 
a  family  settlement  is  enabled  to  defeat  those  in  femaki^ 
der,  it  must  be  remembered  on  the  other,  that,  if  the  nm 
tare  of  the  transaction,  in  which  such  a  settlement  is 
found,  requires,  or  happens  to  be  attended  with,  the  cir* 
cumstance  of  learaig  the  title-deeds  with  him,  every  man 
who  advances  money  upon  mortgage,  is  distinctly  and  al>« 
sohitely  in  the  power  of  the  tenant  for  life ;  and  it  may 
be  wortii  consideration,  whether  both  parties  can  be  said 
to  be  equally  innocent;  for  the  tenant  for  life  generally 
in  this  sort  of  settlement  transacts  for  the  remainder-mem 
He  is  under  the  constitution  of  the  transaction  exerting 
providence  upon  their  part:  and  it  may  be  necessary  to 
leave  the  deeds  with  him,  as  a  specks  of  agent  for  them  } 
and  Aey  are  defrauded  by  his  act.  This  is  not  to  be 
considered  solely  with  reference  to  family  settlements ; 
for  wherever  there  is  a  tenant  for  life  in  possession,  he 
has  the  same  means  of  imposing  upon  every  purchaser 
and  mortgagee. 


1808. 


Wallwyh 


in  this  case  tiie  mortgagor  was  in  i>osses8ion  of  tibe 
estate ;  which  is  prund  facie  evidence,  that  he  was  owner 
of  the  fee-simple.  He  was  in  possession  of  documents, 
which  would  prove  him  to  be  tenant  in  fee,  if  he  dropped 
the  setdement ;  and  withheld  the  Act  of  Parliament.  The 
mor^pigee,  who  without  doubt  is  a  purchaser  for  valuable 
consideration,  stood  in  circumstances,  that  enable   this, 

Defendant 

<Si)  See   ante,  Vol.  VI,  184,  and  the  references  in  the 
note. 
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HOS;         DefcoBtdant    to   aver  ^very  pfbpoaition  necessary  to  the 

_,  ^^^^^         plea  of  a  purchase  for  valuable  cofnsideration  without  no-' 
Wajllwyk      .  . 

1^,  tice,  ^king  to  shut  out  the  discovery }  viz.  that  the  ven-* 

jLbb.  dor  m  mortgagor  was  the  owner  or  pretended  owner  ^  and^ 

whicb  I  conceive  must  be  averred,  thiU;  he  was  in  posses-' 
Averments  ne-  gj^^  •  jj  y^^  never  held  necessary  to  aver  in  the  pleia/ 
cessary  to  a  ^^^^  ^j^^  purchaser  was  put  in  possession^  I  know  no 
ehase  f  ^^^^  casie*.    JjordMassfyn,  upon  that  says^  it  should  not 

laable  consi-  ^  averred;  for,  **ex  hypoihen*^  the  plea  presumes  it« 
deration  with-  I  doubt  that ;  for  what  is  necessary  to  the  plea  of  purchase 
oat  notice ;  for  valuable  cimsideration,  as  in  the  case  of  every  other 
that  the  vendor  j^a,  must  be  averred ;  and  it  would  go  this  length,  that 
or  mortgagor  j^  j^  ^^^  necessary  to  aver,  that  the  vendor  was  in  posses- 
^T°?'  rion;  for  if  the  plea  will  not  do,  unless  he  was  in  posses- 
owner*  and  ^^'^^  ^^-  same  doctrine  would  equally  authorise  you  ta 
that  he  was  in  ^^^  ^^^  ^^^  ^»  ^^  ^^  purchaser  took  posscfssion,  if 
possession: not  it  was  heccssary  that  he  should  do  so.  With  respect  to' 
that  the  Par-  this  particular  species  of  purchaser,  a  mortgagee,  it  i9^ 
onaaer  was.       ^^  f^.  |^  remembered,  that  the  possession  does  not  in 

the  nature  of  the  thing  ordinarily  accompany  the.  trjuisacr 
don;  and  the  fact  that  the  mortgagor  remained  in'  die 
possession,  in  one  sense  does  not  amount  to  ah  assertion^ 
that  the  mortgaged  was  out  of  the  possession ;  and  it  ia 
admitted,  that  during  the  life  of  the  mortgagor,  while  die 
mortgagee  had  the  legal  as  well  as  the  equitable  right, 
the  mortgagee  was  to  be  considered  in  possessicm.  If  he 
is  to  be  taken  to  be  now  out  of  possessioni  that. is  occa-^ 
sioned,  not  by  any  species  of  negligence  in  not  taking 
the  posscMion  originally  according  to  his  tide,  but  by  die 
defect  arising  out  of  the  nature  of  the  title  he  has  hadi 
the  misfortune  to  take. 

This  Bill  is  filed  by  a  person  having  got  possession.  If 
the  principle  is,  that  this  Court  will  not  stir  against  a 
purchaser  for  valuable  consideration  without  notice,  what 
are  the  legal  rights  of  the  son,  tenant  in  tail,  when  his 

father's 
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sa 


Wallwyw 

V. 

Lbb. 


&diei^8  life  estate  determines.  His  legal  rights  arev  1803. 
that  he  shall  have  possession  of  the  estate:  I  do  not 
know,  that  lam  entitled  to  say^  of  the  title-deeds;  but, 
that  he  shall  recover  in  trover  the  value  of  the  deeds'^  or 
in  detinue,  in  which  the  judgment  is  for  the  de^ds  or  the 
value.  But,  without  attending  to  the  imperfection  of  the 
Law  in  such  actions,  which  is  probably  die  ground  of  the; 
jurisdiction  here  for  the  specific  delivery  of  the  thing,  I 
will  suppose  his  right  at  Law  to  be  the  specific  delivery. 
It  is  triiei  he  is  not.  seeking  in  Equity  to  recover  posses- 
sion of  the .  estate.  But  he  is  seeking  to  recover  some- 
thing, which  he  cannot  recover  at  Law ;  the  value  of 
which  mm  constat  he  can  recover  at  Law  without  the  dis- ' 
covery  of  the  deeds.  Is  it  of  necessity  then,  that  this 
Court  must  hold  as  against  a  purchaser  for  valuable  con-^ 
sideration  without  notice,  that,  if  the  possesnoti  of  the 
estate  has  been  got  from  him,  the  possession  of  the  deeds 
shall  be  taken  out  of  his  hands  by  this  Court,  and  thrown 
in  to  the  person,  who  has  got  from  him  the  possession 
of  the  estate  ?  I  do  not  go  farther  to  consider,  whether 
the  possession  can  be  for  ever  withheld  from  him ;  re- 
serving that ;  and  doubting^  whether  upon  the  argument 
of  this  plea  the  Court  has  any  right  to  discuss  that  ques- 
tion ;  or  to  take  dpon  itself  to  sayj  as  the  ground,  upon 
which  it  is  in  this  state  of  things  to  proceed,  that  the 
possession  may  be  for  ever  withheld  from  him.  Is  it  not 
worth  consideration,  whether  the  very  principle  of  this  the  Pica  of 
plea  ia  not  this :  I  have  honestly  and  bond  fide  paid  for  Purchase  for 
"  diis,  in  order  to  make  myself  the  owner  of  it ;  and  you  ▼f  jn^Wf  c^n- 

"  than  have  no  information  frbm  me  as  to  the  p^fection     . .     ^     ^. 

withoat  notioe. 

"or  imperfection  of  my  title,  until  you  deliver  me  from* 
''  the  peril,  in  which  you  state  I  have  placed  myself  in 
**  the  article  of  purchasing  bond  fide'^ 


Principle  of 


Is  it  not  worth  consideration,  whether  every  plea  of 

purchase  for  valuable  consideration,'without  notice,  does 

Vol.  IX.  C  not 
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11)03. 


Wallwyn 
r. 

Lbe. 


not  admit,  that  the  Defendant  has  no  title.  If  he  boa 
a  good  title,  why  not  discover  ?  I  apprehend,  there  is 
sufficient  ground  for  saying,  a  man,  who  has  honestly 
dealt  for  valuable  consideration,  without  notice,  shall  not 
be  called  upon  by  confessions  wrung  from  his  conscience 
to  say,  he  has  missed  his  objedt  in  the  extent,  in  which 
be  -meant  to  acquire  it«  I  doubt  therefore  the  argument 
calling  upon  the  Court  to  presume,  that  this  man  can 
bring  no  ejectment :  that,  if  he  did,  he  could  not  re- 
cover;  that  he  has  not  now  the  legal  fee;  that  *he  has 
not  some  term  vested  in  him ;  that  he  may  not  be  able 
to  procure  either ;  and  presuming  that  at  the  hazard  of 
preventing  him  from  doing  that  very  thing,  if  he  is  at 
this  moment  engaged  in  the  endeavour  to  do  it.  It  is 
asked,  whether  the  Court  is  to  permit  *  extortion  by 
enabling  the  Defendant  to  withhold  the  deeds  from  the 
owner  ?  Is  not  the  very  doubt,  whether  this  Court  will 
call  upon  the  Defendant  to  admit,  that  the  Plaintiff  is 
the.  owner?  Next,  the  possession  of  tha  deeds  at  least 
18  a  thing  purchased  with  the  estate ;  and  if  it  happens, 
that  the  purchase  misses  its  object  to  this  extent,  that 
the  purchaser  has  had  the  possession  taken  from  him 
without  the  assistance  of  this  Court,  is  there  a  clear  prin- 
ciple, that  therefore  the  possession  of  the  deeds  shall 
with  the  assistance  of  the  Court  be  recovered  by  that 
person,  who  so  obtained  possessipn  of  the  estate  ?  I  am 
not  sure,  that  follows  as  a  principle  of  sound  eqidty ;  if 
the  principle  of  the  Court  is,  that  against  a  purchaser 
for  valuable  consideration  without  notice  this  Court  gives 
no  assistance;  Feeling  this  case  to  be  of  great  importance, - 
with  reference  to  the  transactions  of  the  world,  especially 
if  I  shall  be  compelled  to  infringe  upon  an  authority,  to 
which  I  look  with  great  respect,  but  which  at  this  mo- 
ment I  cannot  think  consistent  with  the  doctrine  of  this 
Court  as  to  a  purchaser  for  valuable  consideration  with- 
out notice,  I  am  obliged  to  take  some  farther  time. 

The 
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The  Plea,  having  stood  a  considerable  time  for  judg*         1808w 
inenti  was  allowed.  --,  ^^^"^^ 

Lbb. 
CHANDLER,  Ex  parte.  1803. 

Jufy  14IA. 
A   SEPARATE  Commission  of  Bankruptcy  issued  on      Separate 

the  petition  of  a  joint  creditor.     This  petition  was  Commission 
presented  by  a  joint  creditor  on  behalf  of  himself  and  on  the  Petition 
all  the  other  jomt  creditors  to  be  permitted  to  prove,  for  ^f  ■  joint-cre- 
the  purpoise  of  voting  in  the  choide  of  assignees  and  re- 
ceiving dividends. ,  The  petitioner  by  his  affidavit  stated.    The  jointMsre- 
that  there  was  no  separate  debt,  except  about  30/. ;  which  ^*J*'*   permiU 

he  suggested  would  not  be  proved.  !®    ^f  ^^^^^ 

°  •  '^  for  the  pur- 

Mr.  Pofd,  for  the  petitioning  creditor  under  the  Com-  P^*f  of  voting 
.    •  ^   ,  in  the  choice  of 

mission,  consented.  •  j 

assignees  and 

The  Lord  Chancellor  said,  he  had  great  difficulty  ^^^^S  ^^'^'    . 
upon  this;  which  was  just  the  consequence  to  be'appre-     -*^\ 
hended  from  the  rule  established  in  Ex  parte  Elton  ( 36 ) ;  ^^  aenarate 
repeating  (37)  the  objections  to  that  rule,  particularly  in  creditors, 
the  inconsistency  of  permitting  a  joint  creditor  to  be  the 
petitioning  creditor  in  a  separate  commission  (38),  and 
yet  not  allowing  any  other  joint  creditor  to  prove,  except 
for  the  purpose  of  assenting  to  or.  dissenting  from  the 
certificate,  and  giving  the  account  in  the  absence  of  par- 
ties interested  in  taking  it.     His  Lordship  further  said, 
that  he  followed  Lord  RosslyrC^  rule,  which  differed  both 
from  Lord  Hardwicke'&  and  Lord  Thurlow%  not  as  ap- 
proving it ;   but  finding  it  established :   and  therefore 
thinking  it  better  to  adhere  to  it:  that  rule  however  ex- 
cepting the  case  where  there  are  no  separate  debts,  the 
petitioner  might  take  the  order ;  provided  he  would  pay 
the  separate  creditors.  .   « 

(36)  Ante,  VoL  III,  238,      Ciay,  Vol.  VI,  813,  and  the 
and  the  note,  243.    Ex  parte     references. 

HkUard,    post.  Vol.  XIII,  (fiQ)  Ex  parte  Crisp,  1  Atk. 

424.  134.  Critpe  v.  Perrit,  WUU», 

(37)  See  ante.  Ex  parte     467.    Post,  Vel.  XV,  4W, 

and  the  note. 
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^^^'  SANDFORD  v.  BIDDULPH. 

July  20tL 
The  old  prac-  TINDER  a  Decree  for  an  account,  with  the  usual  di- 
tico  to  insert  rection  to  the  Master  to  examine  the  parties  upon 

iQ  the  Decree  interrogatories,   the  Master  refusing  to  certify,   that  a 

a  directioD.  ri         •    •       ^  •         -^  ^t-«  i  • 

^1.  A  .1     WM  Commission  to  examine  witnesses  was  necessary,  tbmking 

that  the  Mas-  _  ,        i  .  ,  .  i       i 

ter  is  to  be  ^^^  ^^^  warranted  to  do  so  without  a  special  order,  a 

armed  with  inotion  was  made  for  an  order  to  that  effect, 
power  to  eza« 

mine  wit-  Mr.  Stanley,   in  support  of  the  motion,   noticed  the 

nesses,  which  practice  of  the  Court  of  Exchequer  to  direct,  that  the 

h    p*^^!**  *  *°  Master  is  to  be  armed  with  a  power  to  examine  witnesses ; 

and  oth  which  direction  has  been  omitted  for  above  a  century  in 

Courts  of  ^^^  decrees  of  this  Court :  but  it  is  understood  always, 

£qaity,  has  that  the  Master  may  certify,  that  a  Commission*  is  neces- 

been  long  dis-  sary ;  and  then  it  issues  of  course, 
used  in  Chan- 

^^y*  T/ie  Lord  Chancee£or. 

By  the  present      I  believe,  the  whole  course  was  the  same  as  that  of  the 

coarse  the        Court  of  Exchequer,  the  Duchy  Court  of  Lancaster, 

Master  may      and  other  Courts  of  Equity;  to  insert  in  the  decree,  that 

certify,  that  a   ^^le  Master  is  armed  with  a  power  to  examine  witnesses. 

That  however  is  now  not  inserted  in  the  decrees  of  this 
18  necessary ;    ^^ 
which  then        Court :  but  instead  of  that  the  Master  may  certify,  that 

issues  of  a  Commission  is  necessary;    and  then  the  Commission 

coarse.  issues  of  course  ( 39 ). 

(39)  Sec  ante,  Parkinson  v.  Ingram^  Vol.  Ill,  603. 


1803.  WAKERELL  r.  DELIGHT  (40). 

The  jurisdic-    TJPON  a  Bill  of  Foreclosure  the  Defendant  obtained  a 
tioQ  ander  the  short  order  under  the  Statute  ( 41  )•    The  Master's  Re- 

Stat  4  Geo,  II.  port 

e.  20.  f.  2,  giv-       (40)  Coop,  27.  i.  2.   Ante,  JJtcson  v.  Hewson, 

ing  the  effect        (4^)  gtat.  7  Geo.  II,  c.  20,      Vol.  IV,  106,  and  the  note, 
of  a  Decree  of 

Foreclosure  by  a  short  order,  is  tbe  same  as  if  the  caase  was  broaght 
to  a  hearing.  The  time  for  payment  may  therefore  be  enlarged  en'  the 
usual  terms. 
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pott  stated   the  sum  due ;  and  directed  it  to  be  piud 
upon  the  25th  of  September  next. 

fifr.  CuUetif  for  the  Defendant,  moved  for  farther 
time^  until  the  S5th'  of  March,  1804,  upon  the  usual 
affidavit.     . 


1803. 


Wakbrell 

V. 
D£Ll(3HT. 


.  Mr.  Cooper,  for  the  Plaintiff,  objected,  that  the  Court 
has  no  authority  under  the  Statute  to  enlarge  the  time : 
the  object  of  the  Statute  being  to  relieve  mortgagors, 
who  have  their  money  ready,  from  the  necessity  of  sub- 
mitting to  the  delay  and  expence  of  a  suit 

The  Lord  Chancellor. 
The  latter  words  of  the  Act  put  it  exactly  in  the  situa- 
tion as  if  the  cause    had  been  regularly  brought  to  a 
hearing.    One  of  the  intents  and  purposes  must  be,  I 
think,  to  give  the  Court  this  jurisdiction. 

Tbe  Lord  Chancellor  refused  the  time  prayed ;  but 
made  the  order  for  time  until  the  first  day  of  Hilary 
Term;  paying  up  the  interest  and  costs  due,  and  the 
costs  of  the  application. 


LLOYD  i>.  JOHNES. 


T 


1802. 
Nov.  8lA« 

1803. 

April  28^A. 

June  ^Oth. 

July  ith,  Sth, 

9th,  25M. 

1804. 
Feb.  1st. 
Tenant  in  tail 


HE  bill,  filed  by  Thomas  Lloyd  in  1799,  stated  an 
appointment,  dated  the  S8th  oi  February,  1744,  by 

Thomas 

claiming  upon  the  death  of  a  former  tenant  in  tail  withoat  issae^  not 
throagh  or  nnder  kim,  but  by  a  new  limitatioa  in  remainder,  entitled  to 
continue  the  suit  of  the  former  tenant  in  tail,  and  to  the  benefit  of  the 
proceedings,  by  a  supplemental  Bill. 

No  contribntion  to  an  incumbrance,  in  respect  of  an  estate  sold  by 
a  prior  tenant  in  tail,  in  favour  of  a  remainder-man ;  who  might  have 
been  barred :  especially  if  the  sale  was  under  a  Decree. 

Purchase  under  a  Decree,  though  aQ'ected  by  irregularity  and  notice, 
not  set  aside  in  favor  of  a  subsequent  remaiudcr-man ;  a  prior  tenant  in 
tail  having  been  a  party. 
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Thomas  Pryse  and  his  wife^  in  execution  of  a  power, 
appointing  the  Maihafarne  estate  upon  trust  by  sale  or 
mortgage  to  raise  money  sufficient  in  the  first  place  to 
pay  the  debts  of  John  Pugh^  and  in  the  next  place  the 
debts  of  Thom<M  Pryse;  and  subject  thereto  upon  other 
trusts ;  and  that  Thomas  Pryse y  being  seised  in  fee  simple 
of  estates^  called  Gogarthen  and  The  Priory,  in  the  county 
of  Cardigan,  subject  to  a  mortgage  for  2800/.  by  his  will, 
dated  the  ISth  o(  March,  1744^  devised  all  his  real  estates 
to  trustees  and  their  heirs,  to  the  use  of  other  trustees 
for  700  years;  with  remainders  in  the  usual  manner  to 
his  son  John  Pfigh  Pryse  for  Ufe,  and  to  his  first  and 
other  sons  in  tail  male;  to  his  daughters  as  tenants  in 
common ;  to  trustees  for  500  years( ;  to  Lewis  Pryse  and 
his  sons,  and  James  Lewes  and  his -sons,  successively  in 
tail  male;  with  remainder  to  the  use  o(  Thomas  Lloyd 
and  the  heirs  male  of  his  body ;  and  &e  trust  of  the 
term  of  700  years  was  declared  to  be  by  sale,  lease,  or 
mortgage,  of  the  premises  comprised  therein,  and  in  the 
mean  time  with  the  profits  thereof,  to  raise  and  pay 
such  sums  as  should  together  with  the  testator's  personal 
estate  and  the  several  funds  limited  in  the  deed  of  ap- 
pointment be  sufficient  to  pay  such  debts  as  should  be 
due  from  him  at  his  decease;  with  a  proviso,  that  the 
trustees  should  only  pay  such  debts  as  were  not  pro- 
vided for  by  the  appointment,  and  as  should  exceed  the 
money  to  arise  by  sale  of  the  Matha/ame  estate ;  and 
that  the  money  arising  from  such  sale  should  be  applied 
towards  payment  of  his  debts,  before  any  part  of  the 
estates  comprised  in  the  term  of  700  years  should  be 
affected  therewith ;  and  upon  trust  to  pay  his  wife  an 
annuity  or  rent-charge  of  400/.  during  her  life ;  but  on 
condition  that  she  should  accept  it  in  lieu  of  dower : 
otherwise  to  sink ;  and  subject  thereto  and  to  a  provision 
for  maintenance  of  his  son,  and  other  purposes,  to  pay 
his  wife,  until  his  son  came  of  age,  the  surplus  of  the 

profits 
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profits  of  the  .truat  premises,    or  such   part  as  should  ^^^a. 

remain  unsold;  provided  she  should  within  three  months         Lloyo 
after  his  death  convey  all  her  estates  called  Rug,  and  all  o. 

her  other  estates  in  the  coimty  o{  Merioneth  to  trustees  Johnes» 
to  the  use  of  herself  for  life ;  with  remainder  to  his 
son  JoAm  Pugh  Pryse  for  life ;  and  to  his  first  and  other 
sons  in  tail  male,  and  to  herself  in  fee.  The  trustees 
were  farther  directed,  immediately  after  the  testator's  son 
should  come  of  age,  to  raise  and  pay  to  him  3000/. 

The  trust  of  the  term  of  500  years  was  upon  faikure  of 
issue  of  John  Pugh  Pryse  by  lease,  mortgage,  or  sale^ 
to  raise  and  pay  to  James  Lewes  2000/.,  and  then  to 
sink  into  the  inheritance ;  and  after  the  pajrment  of  any. 
incumbrances  upon  the  said  700  years'  trust  premises 
the  estate  of  such  person  was  to  be  conveyed  for  the 
same  uses  and  trusts  as  the  premises  comprised  in  the 
term. 

The  testator  then,  after  giving  part  of  his  personal* 
estate  specifically,  and  some  pecuniary  legacies,  directed* 
his  legacies  to  be  paid  out  of  his  personal  estate  clear- 
of  his  debts ;  which  he  directed  to  be  paid  out  of  the 
residue,  and  in  aid  thefeof  out  of  his  real  estate,  as 
aforesaid;  and  he  appointed  the  trustees  of  the  700^ 
years'  term,  two  of  whom  were  James  Lewes  and  Thomas 
Uoydf  executors  of  his  will  in  trust,  for  the  payment  of 
his  debts. 

•       * 

The  bill  farther  stated,  that  the  testator  died4n  June 
1745;  leaving  Jdm  Pugh  Pryse,  an  infant,  his  only  child. 
James  Lewes  alone  took  probate.     The  widow  conveyed 
her  estates  according  to  the  directions  of  the  will ;  and  * 
John  Lloyd. 


The  bill  then  proceeded  to  state  the  following  circum- 

/itanccy ; 


Lloyd 

V. 
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1803.  stances ;  that  T/Mtnas  Lewes^  the  only  surviving  son  and 

heir  of  James  Lewes ^  in  ITS?,  filed  a  bill,  amended  in 
1791,  to  which  amended  bill  Elizabeth  and  Thomas  Johnes 
JoHNEs.       and  others  were  Defendants;  stating  to  the  effect  above 
stated;  and  that  in  1746  John  Pugh  Prt/se  by  his  next 
friend  filed  a  bill  against  John  Lloyd  and  his  wife,  James 
LeweSf  Thomas  Lloyd,  the  other  trustees  of  the  term  of 
700  years,  and  several  other  persons;  praying  amongst 
other  things  the  sale  of  the  Mathafame  estate  pursuant  to 
the  appointment,  and  an  application  of  the  personal  estate 
and  the  rents  and  profits  of  the  real  estate  of  Thomas 
Pryse  in  payment  of  his  debts,  and  execution  of  the  said 
trusts,  and  particularly  of  the  term  of  700  years;  that 
James  Lewes  appeared  to  the  said  bill ;   but  died  in-* 
testate  in   1746,  before  he  had  answered ;  upon  which 
in  1747  a  bill  of  revivor  and  supplement  was  filed  against 
Grace  Lewis,    his  administratrix,  and   against  Thomas 
Lhyd;  who  after  James  Lewes  ^  death  took  probate  of 
Thomas  Pryse' &  will.     In   1750  several  bills  of  revivor 
wer6  filed : '  one  against  James  Lewes  the  infant  son.     By 
the  decree  pronounced  in  1751,  execution  of  the  trusts 
of  the  Mathafame  estate  was  decreed ;  and  the  will  of 
Thomas  Pryse  was  established ;    and  accounts  directed 
accordingly;   and  it  was  orderedi  that   the  MatJurfame 
estate  should  be  sold,  and  the  mooey  applied  in  the  first 
place  to  the  incumbrances,  and  afterwards  to  the  debts  of 
John  Pugh,  and  then  to  the  debts  of  Thomas  Pryse,  which 
his  personal  estate  would  not  answer ;  and  that  the  surplus 
should  be  paid  to  John  Lloyd  and  his  wife ;  but  if  the 
money  arising  by  the  sale  should  hot  be  sufficient  to  satisfy 
aU  the  debts  of  Thomas  Pryse,  which  his  personal  estate 
would  not  satisfy,  it  was  declared,  that  the  remainder  of  his 
debts  were  to  be  considered  a  charge  upon  the  Gogarihen 
estate,  and  the  other  premises  comprised  in  the  term  of 
700  years,  subject  to  the  mortgage ;  which  was  directed 
to  be  paiil;  and  farther  directions  were  reserved  as  to 

raising 
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raising  what  should  remain  due  for  the  debts  of  ThovMis 
Pryse^  which  should  not  be  satisfied  by  the  fiinds  before 
mentioned,  out  of  the  Gogarilien  estate  and  the  odier 
premises  comprised  in  the  term  of  700  years ;  and  direo^ 
tions  were  given  for  appointing  a  receiver  of  those  es- 
tates; who  was  to  apply  the  rents  and  profits,  first,  to 
the  mortgage,  afterwards  to  the  annuity  to  Mrs.  Lloyd^ 
then  to  the  maintenance  o{  John  Pugh  Pryse,  and  the 
surjdus  to  Join  Lloyd  and  his  wife ;  and  an  account  was 
directed  of  the  rents  and  profits  of  the  Gogarthen  and 
other. premise?  comprised  in  the  term,  received  by  ThomoB 
Uoyd  and  James  Lewes. 


180S. 


Lloyo 

V. 

iouifsiL 


The  said  amended  bill  farther  stated,  that  in  175£  the 
Maihqfame  estate  was  sold;  iind  the  purchase-money 
was  applied  to  the  mortgages  and  the  debts  of  Pugh  and 
the  testator  reported  due;  which  exceeded  the  purchase^ 
money.  No  farther  proceedings  were  had  in  the  cause 
until  1766.  No  account  was  taken  of  the  personal  es^ 
tate  of  the  testator  Pryse  possessed  by  his  son;  About 
17GG  Albany  WaUis  became  soUcitor  in  the  cause  for 
John  Pugh  Pryse,  who  went  abroad,  and  for  John  Lloyd 
and  his  wife  and  some  other  parties.  Instead  of  pro^ 
secuting  the  decree  regularly,  WalUs  in  collusion  with 
some  of  the  parties  in  the  cause  obtained  an  order  in 
1766,  that  the  Master  should  make  a  special  report  of 
the  unsatisfied  debts  otPugh,  if  any,  and  of  the  testator; 
and  should  consider  of  a  method  to  pay  the  same;  though 
the  testator's  real  estate  devised  or  his  personal  estate 
were  not  liable  under  the  Will  to  the  debts  of  Pugh; 
and  John  Lloyd  having  died,  the  Master  was  induced  to 
make  a  report,  dated  the  14ih  of  March^  1768,  stating 
the  debts  of  P^gh  and  the  testator  Pryse,  amounting  in 
the  whole  to  15,459/.  Ss.  Sd.  of  which  55802.  4s.  lOd. 
was  due  to  JVIrs.  Lloyd,  on  account  of  the  surplus  rents; 
which  the  Master  stated  he  conceived  ought  to  be  raised 

by 
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Lloyd 

V. 

Jo9NBft. 


by  sale  or  mortgage  of  the  testator's  estates.  That  re- 
port was  never  filed  as  of  record:  but  the  cause  was  set 
down  as  on  a  general  report  for  farther  directions ;  which 
were  given  by  a  decree  on  the  19th  of  July,  1768,  di- 
recting, that  the  sum  reported  due,  &c.  except  tlie 
5581/.  4«.  lOd.  due  to  Mrs.  Lloyd,  as  to  which  the 
Master  was  directed  to  review  his  report,  ahould  be 
nused  and  paid  by  sale  or  mortgage  of  the  premises  com- 
prised in  the  700  years  term,  and  by  collusion  it  was  not 
pointed  out  to  the  Court,  that  the  report  was  a  separate 
report;  and  was  not  filed;  and  that  it  included,  debts 
of  Pug/u  In  consequence  of  the  same  collusion  no 
proceedmgs  were  had  under  the  order  to  review  the 
report  as  to  the  money  due  to  Mrs.  Lloyd:  nor  was  any 
farther  account  taken  of  the  testator's  debts ;  and  though 
under  the  decree  die  money  ought  to  have  been  raised 
out  of  both  the  Gogarthen  and  the  Priory  estates  in  pro- 
portion by  mortgage  or  sale  of  the  term  of  700  years, 
and  not  the  inheritance,  and  though  there  were  several 
tenants  in  tail  in  being  of  the  two  estates,  and  Lewes 
Pryse,  the  son  oi  Lewes  Pry se,  the  next  tenant  for  life 
after  the  late  Plaintiff  John  Pugh  Pryse,  was  the  first 
tenant  in  tail  in  being,  and  was  not  a  party  to  the  suit, 
and  though  the  said  late  Plaintiff  had  objected  to  become 
a  purchaser  of  the  Priory  estate,  and  was  abroad,  and 
Ignorant  of  what  was  doing,  Wallis  in  1770  put  up  that 
estate  to  sale  in  the  Master's  office ;  and  by  collusion  was 
himself  reported  the  best  bidder  at  l6fi00L  That  rer 
port  was  confirmed  in  1 770 :  but  he  did  not  pay  in  his 
money,  and  complete  his  purchase ;  though  he  paid  off 
a  mortgage,  and  some  other  debts ;  taking  assignments. 


John  Pugh  I^ryse  died  in  1774;  having  by  his  will 
given  all  his  real  and  personal  estate  to  his  mother;  and 
appointed  her  his  executrix.  She  in  collusion  with 
Wallis,  pretending  the  purchase  was  made  for  the  benefit 

of 


CASES  IN  CHANCERY. 


43 


of  John  Pugh  Ptyie^  though  he  had  refused  to  i^ssent 
to  it^  in  ]774  agreed  to  sell  the  Priory  estate  to  Thoma9 
Jvkmes  for  21,8002.  That  agreement  and  the  abstract, 
stating  all  the  proceedings,  were  prepared  by  WuttU. 


1803. 


Lloyd 

JOHNVt. 


The  amended  bill  &rther  stated^  that  John  Pugh 
Pryse  died  a  bachelor ;  and  upon  his  death  Lewes  Pry^e 
became  tenant  for  life,  with  remainder  to  his  son  Lewe9 
Pry9e^  as  tenant  in  tail ;  and  WaUis  and  Mrs.  Lloyd  by 
false  representations,  that  the  purchase  was  made  by 
Wallis  for  John  Pugh  Pryse^  under  a  decree,  and  that 
Mrs.  Lloyd,  as  executrix  of  her  sen,  was  entitled  to  the 
benefit  of  such  purchase,  but  that  the  purchase-money 
would  not  be  sufficient  for  the  incumbrances,  unless  the 
Priory  estate  was  sold  to  Johnes,  got  them  to  agree  to 
bothsaleis;  and  they  according^,  by  indenture,  dated  the 
17tb  and  18th  of  «/ti}i^,  1776,  conveyed  fof  the  purpose 
of  making  a  tepant  to  the  Prmcipe ;  reciting  their  agree* 
ment  to  join  in  the  sale,  in  consideration  of  Mrs.  IJoyd\ 
hairii^ discharged  the  estates  fit>m  the  sum  of  5580A  4«.  \{MU 
reported  due  to  her.  No  recovery  was  suffered  :  but  the 
said  term  of  700  years  was  assigned  in  trust  for  Johnee  \ 
and  he  took  possession.  Upon  his  death  his  widow  took 
possessiim,.  under  a  settlement  for  her  life,  with  remainder 
to  her  son. 


The  amended  bill  ihen  subpiitted,  that  the  sale  of  the 
Priory  estate  and  all  the  proceedings  under  the  Decree 
of  1761,  subsequent  to  the  sale  of  the  McAhafame  estate 
and  the  application  of  the  purchase-money,  are  irregu^^ 
kr;  and  the  decree,  so  fiir  as  it  directed  an  account  of 
the  debts  of  Pughf  except  such  as  were  to  be  satisfied 
o«t  of  the  ilfa^Aa/iiftie  estate,  was  erroneous ;  and  prayed, 
that  the  Decree,  except  in  those  respects,  might  be  car« 
ried  into  execution  (  that  the  sales  of  the  Priory  e^tatd 
to  WdUu  wd  Johnes  flight  be  set  aside  as  fraudulent  ( 

an 
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4ui  account  of  the  personal  estate  of  the  testator  ^Z^&oina^ 
Prysei  possessed  by  John  Pugh  Pryse,  to  be  applied  to- 
wards his  debts ;  that  the  money  to  be  raised  out  of  the 
Priory  and  Gogarthen  estates  under  the  terms  of  700 
years  and  500  years^  might  be  raised  in  proportion  to 
their  relative  values :  and  that  the  interest  accrued  during 
the  possession  of  thePrtory  e^tsit^  hy  John  Pugh  Pry se 
and  Lewes  Pryse^  the  father,  might  be  answered  out  of 
the  rents  and  profits  received  by  them  respectively ;  an 
assignment  of  the  terms,  and  delivery  of  possession  to 
the  Plaintiffs;  an  account  against  Johnes,  fVallis,  and 
other  Defendants,  and  a  conveyance.. 

The  bill,  filed  in  1799,  having  stated  the  former 
amended  bill  to  the  above  effect,  proceeded  to  state, 
that  the  Defendants  appeared,  and  answered ;  that  after 
several  deaths  and  revivors  the  cause  was  at  issue ;  but 
before  any  witnessea  were  examine,  the  Plaintiff,  Thomas 
Lewes,  died  unmarried,  and  without  issue,  not  having 
barred  the  entail  under  Pryse'a  bill ;  tha,t  Thomas  Lhyd, 
the  next  tenant  in  tail  in  remainder  after  Thomas  Lewes^ 
died  in  his  life ;  and  the  Plaintiff  in  this  bill  is  his 
eldest  son,  and  tenant  in  tail  in  possession  of  the  Priory 
and  other  estate  comprised  in  the  term  of  700  years; 
and  as  such  tenant  intaO,  is  entitled  to  have  the  benefit 
of  the  said  suit  and  proceedings,  and  <he  same  relief^ 
as  is  prayed  by  the  said  amended  bill.  This  bill  there- 
fore prayed,  that  Plaintiff  may  have  the  fall  benefit  of 
said  suit  and  proceedings,  and  the  same  relief,  &c. ;  and 
also  such  ferther  or  other  relief  as  the  nature  and  cir- 
cumstances of  the  case  may  require. 


To  this  bill  the  Defendants  put  in  short  answers,  ge- 
xierally  referring  to  their  answers  to  the  former  amended 
Inll;  the  Defendant    Thomas  Johnes    also    submitting, 
ivhetber  the  Plaintiff,  under  the  Will  of  Pryse,  in  man- 
ner 
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ner  in  the  Bill  stated^  is  entitled  as  tenant  in  tail,  &e. } 
and  whether,  as  such  tenant  in  tail,  if  he  is  so,  he  is 
entitled  to  have  the  benefit  of  such  suit,  proceedings,  &c«  ? 
insisting,  that  if  he  is  entitled  to  the  Priory  estate,  his 
light  is  subject  to  the  term  of  700  years ;  and  Aerefore^ 
if  the  Court  shall  be  of  opinion,  that,  by  the  accident  of 
the  death  of  Lewes  Pryse^  before  he  had  suffered  a  re* 
coTery  of  the  Priory  estate  pursuant  to  the  intent  of  the 
release  of  1796,  as  stated  in  the  Defendant's  answer  to 
the  original  and  amended  Bill,  the  inheritance  vested  in 
the  Plaintiff,  yet  WalUs  having  taken  an  absolute  assigar 
ment  of  the  term  in  trust  for  .the  Defendant's  father,  the 
Court  ought  not  to  interfere  in  preventing  him  from 
holding  it  as  trustee  for  this  Defendant  and  Elizabeth 
Joines,  as  executors  of  Thomas  Johnee  deceased. 


4H 


1003. 


Lloyp 

JOHNBS, 


.  The  Defendants,  devisees  of  the  Gogarthen  estates 
under  a  recovery  suffered  to  the  use  of  Lewes  Pryse^  the 
^bther,  in  fee,  submitted,  that  the  Priory  estate  was  ap- 
propriated by  the  Court  to  the  money,  charged  upon  the^ 
estates  aomprised  in  the  terms ;  and  there  was  no  equity 
for  the  sake  of  the  remainder-man  to  call  upon  the 
Gogarthen  estate. 

The  Plaintiff  proceeding  to  read  the  evidence  of  the 
private  manner,  in  which  the  sale  to  WcMis  was  con^ 
ducted,  a  general  preliminary  objection  was  taken  to 
Kading  the  evidence. 


The  Attorney  Getwral,  Mr.  Mansfield,  Mr.  PSggott, 
Mr.  Alexander,  Mr.  Romilly,  Mr.  Cox,  Mr.  Hart, 
Mr.  Steele,  Mr.,  Fonblanque,  Mr.  Bell,  and 
Mr.  Home,  for  the  different  Defendants,  in  sup- 
port of  the  Objection. 
.  Tins  is  a  mere  supplemental  bill  by  tenant  in  tail  in 
remainder,   entitled  by  the  death  of  a  prior  tenant  in 

tail 
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tail  without  issue.  It  is  clearly  laid  down  by  Lord  Re4 
desdale{ASt\  and  proved  by  the  authorities  referred  to, 
Aat  such  a  Bill  cannot  be  supported*  The  subsequent 
passage  ( 43 )»  that  in  general  by  an  original  Bill  in  the 
nature  of  a  supplemental  Bill  the  benefit  of  the  former 
proceedings  may  be  obtained,  which  is  not  so  clear>  nor 
easily  to  be  reconciled  with  authority  or  principle,  cannot 
be  intended  to  overthrow  entirely  what  is  before  stated* 
The  Bill  there  spoken  of  cannot  be  such  a  Bill  as  this ; 
reciting  m^^Iy,  that  such  a  suit  was  instituted;  and 
stating  no  other  fact  thui  the  death  of  the  Plaintifi*  The 
distinction  between  an  original  Bill  in  the  nature  of  a  Bill 
of  revivor,  and  an  original  Bill  in  the  nature  of  a  stipple- 
mental  Bill,  is  stated  in  another  passage  (44);  and  the 
result  of  the  whole  is  against  this  Bill.  If  there  had  been 
a  decree  upon  the  former  BiQ,  or  if  the  PlaintifT  iii  that 
Bill  had  released,  that  could  fuft  have  barred  this  Plaintifi. 
In  Wmgfield  v.  Whaley  ( 45 )  this  point  must  have  been 
determined  by  the  House  of  Lords,  reversing  the  decree}^ 
and  dismissing  the  Bill,  upon  this  ground;  that,  the 
tenant  in  tail  dying  before  the  decree,  the  remainder- 
man was  not  bound ;  which  is  founded  upon  this  prin- 
ciple ;  that  the  remainder-man  is  not  to  be  affected  by 
the  proceedings  against  the  prior  tenant  in  tail.  Upon 
the  same  principle  nothing  in  the  suit  instituted  by 
htwes  can  be  made  use  of  by  this  Plaintiff,  deriving^ 
nothing  firom  him ;  and  thb  Bill  containing  no  allegation, 
upon  which  such  relief  could  be  founded,  except,  that 
such  a  Bill  was  filed,  stating  these  circumstances.  An 
original  Bill  in  the  nature'^f  a  supplemental  Bill  ought 
to.  state  all  the  facts  as  original  facts ;  which  may  be  put 
in  issue.  Upon  this  Bill  nothing  is  in  issue,  but  whether 
such  a  Bill  was  filed  by  the  former  Plaintiff.  The 
facts,  to  which  all  this  evidence  is  offered,   are  not  in 

issue« 


(42)  Mitf.  67,  89. 

(43)  Mitf.  68. 


(44)  Mitf.  68. 

(46)  2  Bro.  P.  C.  447. 
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isau^.     The  only  instance,  in  which  such  a  Bill    as  this 
is  permitted,  is,  where  the  Plaintiff  derives  through  die 
prior  tenant  in  tail..   This  case  is  perfectly  different; 
falling  directly  with  Lord  Redesdale^s  description ;   that 
the  interest  of  the  former  Plaintiff  is  wholly  determined ; 
and  therefore  it  is  inciunbent  upon  this  Plaintiff,  claiming 
by  a  distinct  title,  not  deriyed  from  the  other,  as  an  heir 
under  the  same  entail,  to  put  in  issue  all  the  facts,  upon 
which  he  claims  relief.     Upon  the  principle,  on  which 
this  Bill  is  supported,   every  succeeding  tenant  in  taU 
may  dp  the  same ;  and,  each  claiming  by  a  supplemental 
Bin  the.  benefit  of  the  former  proceedings,  the  cause  may 
be  kept  alive  for  a  century.    The  case  alluded  to  by 
Lord  Xedesdale  is,  where  there  have  been  interlocutory 
proceedings ;  as  .if  some  proceedings  had  taken  place  be- 
fore the  Master,  under  a  .decree  for  an  account :  if-  it 
appears  at .  the  hearing,  that  the  new  tenant  in  tail  is 
entitled  to  the  same  relief,  he  miiy  have  the  benefit  of 
those    proceedings.     In  this  instance  there,  is  nothing* 
but  the  BUI,  answers,   and  replication.     The  point  is^ 
whether  the   proceedings  would  have  bound  both  par- 
ties:  if  the  former  tenant  in  tail  had  made  admissions 
binding    him,    would   they  have  bound  the   r^mainder*^ 
man? 


1803^ 
Lloyd 


V»' 


JOHNfiS« 


TJie  SoUciior  General^  Mr.  Richards^  Mr.  Stanley f 
and  Mr.  Taucheit,  for  the  Plaintiffs. 
Thb  objection,  merely  of  form,  ought  to  have  been 
made  by  demurrer;  and.  comes  too  late  at  the  hearing* 
The  object  of  this  Bill,  which  is  sanctioned  by  a  course 
of  practice  for  several  years^  is  to  save  the  expence  of 
putting  in  answers  as  full  as  those  to  the  former  Bill. 
The  Plaintiff  claiming  in  consequence  of  the  death  of 
the  former  tenant  in  tail  the  relief,  to  which  he  was 
entitled,  or  such  other  relief  as  the  Court  shall  think  fit, 
refers  to  that  bill,  as  stating  his  title;  that  the  decree, 

directing 
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directiiig  the  sale  was  Qiade  without  competent  parties ; 
and  was  a  .gross  imposition  upon  the  Court.  The  De- 
fendants disputing  his  title  refer  to  their  answers  to  that 
Bill,  thereby  making  the  two  suits  one  record ;  and  by 
that  reference  waiving  this  merely  formal  objection^  in  a 
case,  where  there  is  no  alteration  of  the  facts ;  where  the 
same  privity  exists,  and  the  same  equity.  If  this  objec- 
tion prevails,  that,  3:3  there  is  no  decree,  whatever  has 
been  done  in  the  former  suit  must  sink,  trusts  could  never 
be  executed  without  a  variety  of  original  Bills.  In  this 
instance  the  title  is  the  same,  arising  under  the. same 
instrument ;  and  the  next  in  degree  to  that  of  the  person, 
who  filed  the  first  supplemental  Bill.  If  this  Plaintiff* 
CQuld  entitle  himself  to  the  benefit  of  the  decree,  why 
not  to  that. of  the  Bill  and  answer^  in  ai^  earlier  stage  of 
the.  cause  ?  If  all  these  facts  had  been  stated  in  another 
way,. it  would  have  been  objected,  that  the  Defendants 
cannot  be  called  upon  to  answer,  twice :  especially,  where 
the  length  of  time  is  so  considerable.  This  may  be  main- 
lined by  analogy  to  proceedings  at  law :  Sir  John  Wynnes 
case ;  that  a  remainder-man  in  tail  may  make  himself  a 
party.  That  was  doubted  much :  but  it  was  settled  upon 
principle  in  the  Marquis  of  WincAehed*s  Ctise,  that  a 
remainder-man  in  tail  may  make  himself  a  party  to  a 
writ  of  error.  The  onl/alteration  in  this  cWis  the 
transmission  of  the  property  from  Lewes  to  this  Plaintiff; 
and  the  only  new  fact  stated  is  the  death  of  the  tenant 
in  tail.  Lord  RedesdcUe^s  language  seems  to  admit,  that 
in  some  cases  the  remainder-roan  has  the  same  rights  as 
tbi  former  tenant;  not  stating  as  a  general  proposition, 
that  they  are  not  the  same  in. any  case. 


July  1th. 


The  Lord  Chancellor  declared  his  opinion  upon  the 
point,  which  stood  for  judgment,    that  the  facts  were 
sufficiently  put-in  issue  in  this  cause ;  deferring  his  rea- 
sons 
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tons,  till  the  cause  should  be  gone  through;   and  ihti-  1803 

mating,  that  facts  should  never  be  put  so  iii  issue  again,  t^^'^^d 

on  account  of  the  hazard  attending  it.  v. 


The  cause  therefore  proceeded.  The  evidence  was 
read ;  and  for  the  Plaintiff  it  was  insisted,  that  the  De- 
fendant Johnes  must  be  affected  by  the  notice  of  WaliU^ 
as  being  employed  to  prepare  the  deed. 

For  the  Defendants. 
This  Plaintiff  cannot  avail  himself  of  the  doctrine  of 
notice.    Having  nothing  but  a  mere  possibility,  there  is 
no  analogy  between  his  situation  and  that  of  those  per- 
sons who  Usually  avail  themselves  of  that.     What  is 
hb equitable  title?    There  is  no  agency.    The  ordinary 
practice  is,  that  the  vendor's  solicitor  prepares  the  deeds ; 
if  nol  by  way  of  condition,  at  least  under  an  expecta- 
tion; and  that  circumstance  has  never  been  considered 
as  attaching  notice.    There  is  a  distinction  between  no-^ , 
tice  in  a  particular  transaction  and  different  transactions : 
Lawther  v.  Carlton  (46),     Warrick  v.  Warrick  (47), 
Worsley  v.    The  Earl  of  Scarborough  (48).    If  there 
was  any  agency  of  WalUs^  it  was  distinct  from,  and  in- 
dependent of  the  transaction,  in  which  Johnes  became 
the  purchaser.    When  the  estate  vested  in  Mrs.  Lloyd, 
there  was  an  end  of  the  transaction,  to  which  notice  ap- 
plied ;  and  the  notice  of  Wallis  afterwards  in  a  new  and 
distinct  transaction,    between   Mrs.  Lloyd  and  Johnesg 
cannot  affect  the  title. 

With  respect  to  the  circumstances,  under  which  this 
refief  is  sought,  the  case  is  quite  new;  involving  con- 
siderations very  important,  with  references  to  the  extent, 
in  which  a  purchaser  is  bound  to  see  to  the  application 

of 

(46)  2  A/A.  242.  (48)  3  Atk.  382. 

(47)  ZAtk.Wl. 

Vol.  IX.  D 
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of  tUe  money.  This  is  a  suit  by  a  remainder-inafi  in 
tail,  ingtituted  to  set  aside  a  sale  by  a  prior  tenant  in  tail, 
who  might  have  barred  him ;  the  purchaser  affected  by 
no  fraudy  and  having  the  legal  estate  under  the  term  of 
700  years,  assigned  to  him.  By  mere  accident  the  re- 
covery was  not  completed.  Unde?  such  circumstances 
there  is  no  equity  to  wresl  from  a  purchaser  the  legal 
estate  he  has  got,  at  this  distance  of  time,  in  favour  of  a 
remote  remainder-man,  becoming  entitled  only  by  an  ac- 
cidental defect  of  form ;  Cann  v.  Caim  (  49  ),  Fletcher  v. 
7roUeh{5Xi\  and  the  other  cases  there  referred  to,  par- 
ticularly Blake  V.  Blake  (31),  for  the  principle  drawn 
from  Kirkliam  v.  Sndtk  ( 5S ).  ChaUoner  v.  MurhiM  (63  ), 
the  case  of  a  copyholder  enfranchised,  shews  the  right 
of  such  a  remainder-man,  to  which  the  preceding  tenant 
in  tail  might  at  any  time  put  an  end,  is  not  much  re- 
garded. If  tills  Bill  could  be  considered  an  original 
BiUj  and  therefore  filed  in  proper  time  after  the  title  ac- 
crued, the  disadvantage  of  being  called  upon  at  a  great 
distance  of  time  to  account  for  irregularity  is  very  great  \ 
but,  considering  it  supplemental,  the  party  has  slept 
sixteen*  years.  As  to  the  objection,  that  the  tenant  in 
tail  was  not  before  the  Court  at  the  time  of  the  decree 
upon  farther  directions,  tiiis  Plaintiff  cannot  avail  himself 
of  that  irregularity.  James  Lewes  was  then  before  the 
Court ;  and  he  was  a  tenant  in  taiL  This  Plaintiff  could 
have  been  barred  by  James  Lewes.  If,  instead  of  doing 
this  but  of  Court,  they  had  come  here,  the  Court  would 
have  had  no  objection;  taking  care  only,  that  the 
incumbrances  were  satisfied.  Is  a  purchaser  bound  to 
see  farther  than  the  order  of  the  Court  ?  Is  he  to  see, 
that  the  Court  was  not  mirprised ;  that  all  the  proceed* 

ings 


.    (49)  1  Vem.  480. 

(50)  Ante,  Vol.  V,  8. 

(51)  In  the  Court  of  £x- 
cheqaer,  3  P.  Will,  page  10, 


Mr.  CtNc's  note. 

(52)  1  Ves.  258. 

(53)  Ante,  Vol.  II,  524. 
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bigs  w«r»   regular?     His   eonfaract   ib  with  the  Court.         Y803. 

Such  a  rule  would  oroduce  the  utmost  inconyenienee.  ^^^^ 

.^  Llotd 

For  the  Defendants,  entitled  to  tht  Gogarikeu  estate,       Johnbs. 
the  case  of  Kirkiam  ▼•  Swiiib  (54)  wa^  relied  on  against 
the  claim  of  contribution. 

The  Solicitor  General,  in  Reply. 
No  act  has  been  done  either  bytb^Cpurt  or  party» 
which  bars  the  lunit^ti^Q  tp  this  Plaintiff.  The  Will 
does  not  authorise  thq  decree,  thitt  l^as  been  made. 
Could  WalUs,  yQ^^r  the  circnmittances,  have  availed 
himself  of  the  order  of  1770,  confinmng  the  report  of 
bis  purchase,  in  opposition  tp  a  suit  to  set  it  a^idef 
That  prder  was  ppippletely  abandoned.  There  is  no  in^r 
stance  of  a  decree  binding  the  inheritanp^  ip  ^  ahr 
sence  pf  the  first  tenant  ip  tail  in  beings  Th^  c^^cumT 
stance,  that  James  Itetvis,  the  intervening  tenant  ip  tail, 
wa3  made  a  party  by  bill  ^f  revivor  in  1750,  qmnot  b^ 
the  Plaintiff;  ^nd  he  w^s  made  a  par^  for  a  totally 
different  purpose,  to  m^ke  him  ^tccount  for  the  money 
received  by  his  father  m  trustee  put  of  the  real  estate ; 
and  was  ati  infant  njt  the  time.  This  state  of  drcum*- 
stances  wfui  not  materially  varied  by  the  transaction  with 
Johnes.  Though  the  fraud  was  effected  in  formeir 
transactions,  yet,  as  all  the  circumstances  occurred  again, 
when  Wattis  WQS  acting  as  solicitor  to  ^ohnes,  the  docr 
trine  pf  notice  appHes;  and  notice  to  the  agent  is 
notice  to  the  prinoipal.  la  Le  Neve  y.  he  Neve  (55) 
Lord  Hardwicke  would  not  allow  the  distinction  as  to 
the  knowledge  beifig  acquired  in  a  different  transac- 
tion- If  a  purfhaseri  })^tore  he  pay§  {ub  money,  hais 
ji^tice  of  thp  lraud|  he  must  be  aflfected  by  it  (  otherwise 
the  effect  would  be  obtained  by  w  immediate  transit. 
Cara  V.  Camif  and  that  ^Ism  pf  (99^ti»  do  not  bear  upon 
this.    In  Fletcher  v.  Toilet  a  pretended  tide  was  set  up 

near 

(54)  1  Vei.  2de.  (55)  3  Aik.  646.    Amb.  436. 
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1803#         near  fifty  years  after,  a  decree.    Upon  the  quesdon  of 
contribution  by  the  Gogarthen  estate,  there  is  nothing 
to  prevent  it.     That  estate  is  taken  by  mere  volunteers. 
JoHNES.       The  length  of  time  does   not    create  an   objection   of 

laehesr    Thig  supplemental  Bill  was  filed  within  two  years- 
after  the  PlaintiflTs  title  accrued. 


IiLOYI> 
V. 


Jmfy  25th^  The  Lord  Chancellor. 

It  is  extremely  difficult  to  collect  the  facts  in  a  cause 
as  old  as  this ;  and  there  is  great  danger  of  miscarry mg 
in  saying  now,  what  decree  ought  to  have  been  made  in 
TTol.     In'LordHardtDicke's  notes  there  is  no  notice  of 
this  cause ;  though  embracing  some  very  important  ques- 
tions ;  and  he  has  in  most  cases  made  a  short  note  of  the 
iHsasons  of  his   judgment  r    and  in  Kirkham  v.  Smifh  a 
chasm  is  left  for  that  purpose ;  which  however  was  not 
irfberwards  filled  up.     It  is  very  difficult  to  suppose,   that 
Lford  Hardwicke,  so  extremely  accurate,  would  make  a 
decree,  binding  sa  many  estates,  without  a  person  before 
the  Court  in*  some  way  or  other  entitled  to  the  inherit- 
ance ;  unless  he  observed,  that  there  was  a  party,  who, 
according  to  the  limitations  in  the  Wilt,  though  not  sus- 
taining that  character  upon  the  Bill,  coufd  at  least  bind 
the  interests  of  subsequent  remainder-men:  whether  of 
prior  remainder-men,  or  not,  it  is  not  absolutely  neces- 
sary to  determine  in  this  cause ;   for  the  tenant  in  tail, 
who  did  come  in  afterwards,  and  was  the  mesne  remain- 
der-man, had  at  least  a  right  to  bind  himself. 

•     With  respect  to  the  circumstances  of  the  sale  to  Wattis, 

he  purchased  for  the  teniant  for  life.     I  do  not  therefore 

look  at  it  as  a  purchase  by  the  soKcitor  in  the  cause  for 

Purchase  of    .Ug  own  benefit.    As  to  the  purchase  by  the  tenant  for 

the  inheriUnce  yfg^  in  this  Court,  so  Icmg  ago,  ta  whatever  reflection  that 
by  tenant  for 

Kfe,  though  ^^ 

liable  to  objeciioii,  not  (o  be  impeached  on  general  principled. 


CASES  IN  CHANCERY, 


fid 


may  he  ^pen,  as  tending  to  introduce  vast  fraud  upon 
the  persons  entitled  to  the  inheritance,  particularly  in- 
fants, the  tenant  for  life  having  generally  the  conduct  of 
Ihe  cause, .  having  eUl  the  information,  acquiring  that 
knowledge  at  the  expence  of  the  estate  and  inheritance ; 
making  use  of  it,  and  purchasing  frequently  much  under 
the  value,  yet  it  would  be  very  Strong,  after  what  has 
been  permitted  for  a  great  Jengtb  of  time,  to  say,  that 
upon  general  principles  the  tenant  for  life  should  not 
purchase. 


Lloyb 


The  general  question  is,  whether  this  bill  can  be  taken 
to  be  a  continuance  of  the  suit ;  and  the  first  considera- 
tion upon  that  is.  Whether  Lewes*B  suit  had  gone  in  the 
course  of  proceedings  ^o  any  such  point,  that  this  Plain- 
tiff, whose  right  w^  saved  by  accident,   but  accident/ 
out  of  which  title  arises,  hot  that  sort,  upon  which  relief 
is  given  under  the  head  of  accident,  was  to  start  from 
the  conclusion  of  the  former  proceedings,  instead  of  be. 
ginning  Je  mwo:  2dly,  If  he  chose  to  do  so,  instead  of 
filing  an  original  biH,  in  what  manner  he  was  to  file  his' 
bilL     He  has  tid^en  a  course  the  most  difficult  to  sustain;r 
upon  the  forms  of  the  Court;  for,  unless  with  reference, 
to  some  particular  cases,  there  is  not  much  in  practice, 
and  nothing  is  to  be  found  in  judgment,  as  authority  for 
it;  and  therefore  I.  have  considerable  doubt  in  sayings 
the  bill  can  be  sustained  in  this  form;  but  upon  the 
whole  I  think  it  may«    This  question  involves  a  sub- 
ject,^  to  whidi,  from .  the  difficulties   it  presents  to  my 
mind  after  much  consideration,   I  do  not  state  myself 
able  to  do  justice;  what  are  the  principles,  and  what  are 
and  ought  to  be  the  doctrines,  wiA  respect  to  a  suit  in 
this  Court  by  a  prior  tenant  in  tail,  as  affecting  subse- 
quent remainder-men;    and  by  existing  remainder-men, 
as  affecting,  or  not,  the  rights  of  persons  subsequently 
oomiiyg  in  ess^y  but  hi^ving  interests  prior  to  those,  upon 

whose 
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whose  'mtetetstB  the  biU  Is  filed.  The  subjed  is  pteg^ 
nantwith  great  difSdilt^.  It  has  beM  eo  treated  by 
fhoee,  who  have  conBidered  it  iHosl;  and  I  bow  allude 
to  Lord  Redesdales  Bodt«  iwhich  jb  a  wekid^ul  effort  to 
collect  what  b  to  be  dedikced  from  aiitheritiesi  speaking 
BO  litiAe  what  is  elear>  that  the  stirprise  it  not  fron  the 
difficulty  of  understanding  all  he  has  said^  but  that  «b 
much  can  be  undeMobd.  It  is  to  be  obs^rred,  that  the 
question,  where  a  tenant  in  tail  suceeeds  another,  arisea 
much  more  frequently,  where  the  tenant  in  tail  is  a  De« 
fendant,  not  a  Phdntiff ;  and  therefore  all  the  dicta  apply 
to  the  ease,  that  happens  iHore  frequently^  not  to  that, 
which  sometimes  may  happen }  and  there  may  be  quee^ 
tiOB,  whether  the  ^lune  principle,  applying  to  the  death 
of  the  tenant  in  tail.  Defendant,  in  certain  stages  of  the 
causfe,  apjdlieB  to  his  death,  when  Plaintifi^  beibire  the 
•ttit  is  determined^ 


With  respect  to  the  passage  (S6X  in  which  it  is  sup« 
posed  there  is  some  obscurity,  I  may  say  upon  the  autho* 
rit;^  of  Lord  Redestkde  himself,  it  is  not  yery  easily  to  be 
iremoved;  nor  ca;pable  of  being  remored  by  stating  any 
judgment  authorising  that  passage.  The  proposition, 
that  in  general  by  an  original  bill  in  the  nature  of  a  sup- 
pltaiental  bill  the  benefit  of  the  former  proceedings  may 
be  obtained,  is  properiy  so  restrained.  It  cannot  be  aK 
ways;  for  undoubtedly  the  equities,  as  agaibat  one  tenant 
in  tail  and  another,  not  appl3dng  to  the  case  of  eontral^ 
with  the  former,  may  haye  yery  difierent  effects  with  »* 
flerence  to  the  interest  derived  out  of  that  donrnm^  ont  of 
whidi  both  estates  tail  are  derived.  In  the  distinctioti 
stated  (57)  between  an  original  b31  in  the  nature  of  m 
biH  of  verivoi;  and  an  origmal  bill  in  the  nature  of  a 

attppfemmtal 


(6a)  MUf,   67,  66.     The      passages  from  p.  61  to  p.  fOE» 
lan(  (Chancellor  read  several         (67)  MUf.  68, 
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nipplemeninl  bill»  Lord  RedesdeUe  does  not  say,  that 
in  the  latter  the  pleadings  and  depositions  in  the  first 
cause  cannot  be  used ;  but  that  they  cannot  be  used  in 
the  same  maimer;  and  the  difficulty  arises  upon  the 
negative  proposition,  without  explaining,  what  is  the 
precise  idea,  that  belongs  to  it.  These  passages  do  not 
determine  the  sense  of  the  words,  "  the  proceedings  upon 
**  the  former  bilL*'  You  must  endeavour  to  determine, 
to  what  stage  the  cause  must  have  gone,  to  entitle  you  to 
say,  there  are  proceedings,  the  advantage  of  which  the 
second  bill  may  draw  to  itself;  as  Lojrd  Redesdale  ex- 
presses it  (  58  )•  But  the  proposition  so  put  comprehends 
every  stage  of  the  cause,  as  furnishing  the  question,  be- 
tween the  answer  and  the  final  decree  obtained  and 
executed;  and  general  doctrine  of  this  sort  does  not 
enable  you  to  say,  what  the  Court  is  to  do  in  every  in- 
iermediate  case  between  the  first  and  the  last  stages  of  the 
cause,  where  the  interest  of  the  Plaintiff  or  Defendant  is 
absolutely  gone ;  and  where  a  person  succeeding  as  second 
irustee  m  taU,  or  the  first  coming  into  existence  after  the 
aittt  instituted,  can  obtain  the  benefit,  and  what  benefit. 


1B03. 


LloyD 

JOHNXSU 


There  are  very  few  decided  cases  upon  this,  which  are 
inteUi^ble :  none  sufficiently  intelligible  to  require  much 
attention,  except  the  two  cases,  referred  to  by  Lord 
Redesdale f  in  BrowfCe  ParliametUary  Cases  i  and  it  is 
very  dangerous  to  trust  to  loose  doctrines  in  old  cases,  be- 
fore it  was  established  for  convenience,  that  it  is  sufficient 
to  bring  the  first  tenant  in  tail  before  the  Court  ( 59 }. 
Perhaps  the  best  rule  is  analogy  to  the  law..  Yet  it  is  clear, 
this  Court  hits  gone  beyond  the  law  in  binding  subsequent 
l^emainder-men  in  tail.  Osborne  Vk  Usher  (60)  raised  this 
question;  whether,  if  a  tenant  in  tail  was  a  party,  and 
died,  leaving  issue,  the  issue  could  appeal  in  that  pro- 
ceeding; not,  whether  he  could  bring  a  new  suit.  Ques- 
tions were  put  to  the  Judges;  and  it  was  held  by  the 

House 

(58)  Mitf.  1M>.  Reynoldson  v.  Perkins,  Amb. 

(59)  Post,  Vol.  XVI,  326.      504.     ' 

(60)  '2  Bro.  P.  a  314. 


Ru!e»  esta- 
blished for 
convenience, 
that  it  is  suf- 
fioieot  to  bring 
the  first  tenaiit 

in  tail  before 
theCourL 
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1803.  House  of  Lords,  that  hfe  was  entitled  to  appeal :  but  the 

bill  was .  dismissed  upon  the  merits.     There  is  this  dis- 


tinction in  that  case :  that  it  was  the  case  of  issue  suc- 
JoHNES.  ceeding  to  the  estate  tail  of  his  ancestor;  not  as  in  this 
Appeal  from  instanccr  But  in  Shepherd  y.  Lucas  it  was  held,  that  a 
a   Decree  remainder-man  in  tail  may  bring  a  Writ  of  Error,    There- 

against  tenant  ^^^^  ^^^^^  .^  ^^^  ^^^^  ^^^  ^^  analogy.  The  Court  also 
m  tail  by  the  ,  .       °.     ^  _  _       __.,    , 

seem  to  have  gone  a  great  way  m  Wtngfield  v.  fVnaley^ 

.  the  other  case  referred  to  by  Lord  Jtedesdale,  in  giving  a 

h  ainder-  remainder-man  the  benefit  together  with  the  disadvantage 
man  in  tail.  ^^  proceedings  against  the  prior  tenant  in  tail.  The  con- 
sequence of  that  is,  that  in  some  cases  at  least,  not  yet 
proceeding  to  absolute  decree,  subsequent  remainder-men 
in  tail  may  be  entitled  to  the  benefit  of  proceedings  of  a 
prior  remainder-man. 

In  this  case  I  take  the  questions  to  be,  first.  Whether 
any  thing  passed  in  the  former  cause,  of  which  this  Plain- 
tifi*  can  have  the  benefit :  2dly,  If  so,  whether  he  has 
framed  his  bill  in  this  cause  in  such  a  way,  that  he  may 
have  the  same  benefit,  as  he  could  have  had,  if  his 
bill  had  been  framed  upon  any  other  plan.  In  consi- 
dering that  I  must  state  it  to  be  the  case  of  a  tenant  in 
tail  succeeding  to  a  title  to  sue  in  Equity  upon  the  death 
of  a  preceding  tenant  in  tail,  and  to  sue  in  Equity  as  a 
Plaintiff  claiming  by  force  of  a  new  limitation,  and  not 
by  succession.  I  admit  the  difference :  but  I  am  not 
satbfied,  it  is  so  considerable,  that,  if  such  a  suit  could 
be  maintained  by  the  issue  in  tail,  upon  the  principles 
adopted  by  this  Court  for  the  convenience  of  justice  it 

A  Court  of      gjjjji   QQt   \^   maintained   by  the   remainder-man.      A 
Eqaityinmany  ^^^^ 

cases  considers 

the  tenant  in  tail  as  having  the  whole  estate  vested  in  him,  at  least 
for  the  purposes  of  suit;  for  which  pnrposes  it  does  not  look  be- 
yond the  estate  tail  in  a  suit  to  bind  the  right  to  the  land  in 
respect  of  charges  created  by  the  author  of  the  gift;  as  to  which 
the  sabseqnent  remainder-man  has  a  clear  interest  in  the  ^uit  of 
the  prior  tenant  in  tail. 
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Court  of  Equity  in  many  cases  considers  the  tenant  in         1803. 

tail  as  having  the  whole  estate  vested  in  him,  at  least         j^^^^ 

for  the  purposes  of  suit ;   and  for  those  purposes   does  ^^ 

not  look  beyond  the  estate  tail  in  a  suit  taiming  by  the       Johnks; 

decree  to  bind  the  right  to  the  land.     I  distinguish  be-     Distioction, 

tween  cases,  where  the  suit  is   founded  upon  contract  ]"^"®'®  "*®  *^* 

by  the  tenant  in  tail,  and  a  suit  to  bind  the  land  in  re-  ^     ^F' 

.on  coDtract  by 
spect  of  charges  created  by  the  author  of  the  gift,  and  ^     tenant   ia 

imposing  them  therefore  upon  all,  who  take  per  Jbrmam  ^y^ 
dom.  In  the  latter  the  subsequent  remainder-man  has 
a  clear  interest  in  the  event  of  the  suit  of  the  prior 
tenant  in  tail.  If  the  event  is  adverse,  in  many  cases  he 
may  be  bound ;  if  prosperous,  in  many  he  may  gain.  If 
an  estate  is  sold  under  the  judgment  of  the  Court,  for 
the  very  purpose  of  enabling  this  Court  to  carry  on  such 
suit  and  the  convenience  of  justice  for  the  purposes  of 
the  suit  the  remainder-man  would  be  bound,  or  have  the 
advantage. 

It  is  difficult  to  say,  what  the  Court  has  done,  or  ought 

to  do,  embracing  the  case  of  answer  only ;  the  case  of 

answer  replied  to,  and  witnesses  examined  de  bene  esse: 

witnesses  examined  in  the  cause,  and  dying  before  the 

hearing:   an  issue    directed:  a  trial    ordered    and    not 

had:  an  application  for  a  third  new  trial:  decree  not 

obtained :  decree  obtained,  and  not  executed :  accounts 

taken;  that  the  Court  may  know  what  decree  to  make; 

including  also  the  questions,  whether,  if  the  former  bill 

4X>ntained  a  bad  statement  for  this  Plaintiff,  he  would 

have  been  bound;  md,  if  not  bound,  whether  he  would 

have  beenaflfected  byit.     I  apprehend  a  Court  of  Equity    A  Court  of 

would  in  many  cases,  not  all,  admit  a  plea  of  dismissal  Cq^i^y  would 

upon  the  merits  to  bar  a  remainder-man  in  tail  of  a  new  ***  ™*ny  cases, 

estate  tail  under   the    same  gift,  as  well  as  a  person  "._„     '  ^   «. 

®  I  .    .      a  Plea  of  du- 

claimmg  ^j^^^j  ^^^ 

the  merits  to  bar  a  remainder-man  in  tail  of  a  new  estate  tail  under  the 
same  gift,  as  well  as  a  person  claiming  the  same  estate ;  upon  a  principle 
^respiting  from  the  role,  that  the  tenant  in  tail  represents  the  inheritance, 
Exception  upon  special  circlun8^oce8, 
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1808y         claiming  the  same  estate.     I  admit,  there  is  no  judg* 
y^'^  went  in  point:  but  the  justice  of  the  Court  fornishes  this 

^  as  a  principle ;  that  it  is  of  absolute  nec^essity,  when  once 

JoHKBS.       it  is  said,  the  teiant  in  tail  shall  represent  the  inheritance, 
that  those  who  are  entitled  to  the  inheritance,  shall  in 
this  Court  have  the  benefit  and  the  disadvantage  of  a  pro* 
ceeding  by  him.    But  it  has  been  always  thought  com- 
petent to  add  diis  qualification :  liberty  to  apply  special 
circumstances,   under  which    the    estate   is  held:  as  a 
ground  for  saying,  they  ought  not  to  have  that  benefit, 
or  suffer  that  disadvantage*    They  have  in  general  put 
Bill  claiming  a  in  new  answers.     Consider  the  inconvenience.     If  the  bill 
charge  upon     plaims  a  charge  upon  the  whole  inheritance,  and  created 
ibe  wbole  in-    y^y  ^^  author  of  all  the  gifts,  comprising  the  inheritance, 

x^  A      Ai        W  estate  for  life,  with  remainders  to  the  first  and  other 
strict  settle-  ,        , 

ment,  airainst  ^'^  ^  ^'  ^^^  ^^  ^^  tenant  in  tail  in  being  is  made 
Ihe  first  tenant  a  P&rty,  and  he  dies  without  issue,  according  to  the  coa* 
in  tail  in  being,  stant  practice  all  the  proceedings  are  had  against  the 
If  he  dies  with-  second  son;  as  if  he  had  been  originally  a  party;  and 
out  issue,  all  jf  I  ^^  ^^^  misled  by  the  authority  of  Lord  Redesdale, 
.  ^  ^  *    provoked,   I  may  say,   to  accuracy  upon  this  subject, 

aninst  the  se-  *^^^^  proceedings  would  be  carried  on  by  a  bill,  not 
cond  son  as  if  ^^^g  ^^^  ^'^^^  u^  ^  original  bill,  but  stating,  that  the 
be  had  been  original  bill  had  represented  the  beta,  as  there  repre- 
originally  a  sented;  and  practice  will  sanction  the  declaration,  that 
party,  by  a  ([yg  fonn  would  sustain  the  suit  against  the  second  son, 
supplemental  ^  ^  ^^^  ^^^  ^f  putting  in  issue  the  £Eu:t8,  that  had  been 
*  put  in  issue  against  the  eldest.    Suppose  the  witnesses 

examined,  not  only  in  chief,  but  de  bene  esse ;  and  coi»- 
aider  the  inoonTenience,  if  a  Court  of  Justice  says,  the 
JNaintiff  need  bring  no  one  before  the  Court  but  the  first 
tenant  in  tail;  that  the  suit  so  instituted  is  perfect; 
that  first  tenant  in  tail  representing  the  whole  inherit- 
ance, all  subsequent  to  him,  either  for  their  benefit  or 
otherwise;  supposing  the  merits  to  depend  upon  the  tes- 
timony of  one  or  two  old  infirm  individuals,  whom  the 
tenant  in  tail  is  desirous  to  examiae  de  bene  esse,*  whose 

evidence 
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evidence  would  entitle  bim  to  a  decree  of  dismissal :   it 

would  be    the  grossest   injustice,   if,  by  the  accident  of 

his  deathf  the  caude  perhaps  delayed)  because  containing  ^^ 

such  matter,  the  subsequent  tenant  ki  tail  b  to  begin  an       Jdhnbs^ 

original    suit,  in  which  be  cannot  have  the  benefit  of 

those  depositions :   and  the  enjoyment  of  the  estate  is 

to  depend  upon  the  aoddent ;  as  he  was  not  permitted 

to  be  pArty  to  a  sui^  in  virhich  he  might  have  had  the 

same  evidence;  and  it  is  not  competent  to  him  in  any 

manner  to  protect  his  estate  upon  the  truth  and  fitct  of 

the  Case.    I  cannot  hold  that  a  good  judgment,  which 

delermineS|  that  one  tenant  in  tail  only  need  be  a  De? 

fendaat ;  but  that  the  proceedings  had  against  him  for 

lU  shall  not  be  for  the  benefit  of  alL 

The  case  of  witnesses  examined  in  chief  admits  the 
same  consideration.  So,  where  tenant  in  tail  files  a 
bin,  as  a  person  representing  the  whole  inheritance,  and 
agiunst  an  individual,  who  states  by  his  answer  a  case 
entitling  the  Plaintiff  to  a  decree.  If  he  dies  before  the 
bearing  it  is  extraordinary  to  say,  that  if  that  tenant  in 

« 

tail,  at  whom  the  Court  looks  as   supporting  the  whole 

interest  in  the  inheritance,  had  lived*  he  should  have 

been* able  to  obtain  a  decree  protecting  him  and  all: 

yet  by  the  accident  of  his  deaths  before  the  right  of 

the  others  commenced,  the  benefit  of  that  shall  be  lost. 

In  the  very  ordinary  case,  where  the  bill  is  filed  for     Bill  for  the 

the  purpose  of  raising  a  charge  against  the  inheritance,  purpose   of 

divided  into   estates  tail,   against  a  remote  remainder-  '**"*°^  * 

man;  those  intermediate  not  being  yet  in  esse:  if  the  \    rgoagams 

-.  ,  ^  -     1        1  .        '       .        the  mherit- 

cause  bas  proceeded  a  certam  length,  an  mtermediate  ^„^^  j.^y^ 

remmnder-man  coming  in  esse,  you  go  on  to  state  the  |q|q  estates 
former    proceedings;   and  that    b  held  allegation  suf-  tail.  An  inter* 
ficient  to  put  the    facts   in   issue  with  regard  to  that  mediate  re- 
sort  of  Defendant.      But    I    admit    the   general   opi-  mainder  com- 
mon,   that,   if  in  such    a   case    witnesses    have    been  *°?  ***  ^*  * 
examined    against    the    former    Defendant,    yet    upon  - '    *    *"^ 

tne  ceedings  is  al- 
legation sufficient  to  put  the  facts  in  issue  against  bim ;  and  even  if  wit- 
nesses examined,  he  shall  have  the  benefit* 
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1803.  the    other's   coining    into    existence  the  Plaintiff  must 

^^^^^  examine  again.     It  is  so   said :  I   doubt  it ;  and   am  of 

opinion,  that,  whenever  the  case  shall  arise,  if  the  wit^ 
JoHNBS.  ne^es  should  die,  this  Court  upon  its  own  principles 
may  hold  the  subsequent  Defendant  entitled  to  the  benefit 
The  principle  of  that  testimony.  So  I  should  also  say,  this  sort  of 
must  be  ap-  principle,  arising  Out  of  what  the  Court  does  for  the  con- 
plied  both  for  venience  of  justice,  must  be  appUed  both  for  and  against 
and  against       ^^  tenant  in  tail  ?  subject  always  to  this,  that,  where  the 

« .     JV  ^      tenant  in  tail  takes  a  different  interest,  or  rather  a  similar 
to  this,  that 
where  his  in-  ^^"^^s**  ^^^  affected   by  the   same  circumstances,    it  is 

terest  is  not     competent  both  for  and  against  him  to  bring  forward  the 

affected  by  the  equities  belonging  to   those  different  circumstances,  as 

fiame  circam-    contra-distinguishing  his  case ;  and  that  is  the  result  of 

stances,  he       ^he  passage  in  Lord  Re'desdale's  Book,  which  so  stated, 

may  bring  foF-  j  ^^j^j^  ^ght,  that  the  difference  between  the  issue  in 

ward  the  eqoi-  .^ii«  i*  j  •  ^  i**i. 

,   .*     ?       tail,  heir,  or  devisee,  and  a  remamder-man  claiming  by 

to  those  dif-    ^^^^®  ^^  *  ^^^  limitation  is,  that  in  the  latter  case  the 
ferent  circam-  P^^y  ^^  ^^^  boimd  by  the  shape  of  the  defence, 
atances,  as  dis- 
tinguishing his      If,  with  such  distinctions,  it  can  be  maintained,  that,  if 
case,  whether  a  decree  has  been  made,  it  creates  so  much  obligation 
Flamtiff^  or      f^^^  ^^^   against  the  subsequent  remainder-man,  a^d   it 

can  be  made  out  to  be  the  necessary  result  of  principles 
of  convenience,  that  those,  whose  interests  the  tenant  in 
tail  represents,  ought  to  have  the  benefit  and  bear  the 
disadvantage  of  testimony  given  before  the  hearing,  the 
degree  of  advantage  cannot  affect  the  principle.  It  fol- 
lows therefore,  that,  if  any  advantage  arises  from  the 
tenant  in  tail  taking  up  the  cause,  he  will  have  a  right 
to  say,  his  interest  was  represented ;  and  he  will  continue 
it.  It  saves  expence ;  and  may  be  of  advantage  to  both ; 
to  the  Plaintiff,  as  giving  him  the  benefit  of  admission; 
to  the  Defendant,  al  giving  him  the  advantage  of  any 
statement  in  the  bill.  If  the  Plaintiff  sues  as  by  a  con- 
tinuation of  the  suit,  there  is  no  injustice  in  pressing 
aj^ai^t  him  the  advantage  of  the  statement  in  a  bill,  which 

be 
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lit  adopts.  But  neither  Plaintiff  nor  Defendant  is  shut 
out  from  stating  particular  circumstances  attaching  upon 
his  case.  Wingfield  v.  Whaley  is  an  authority>  that  those 
circumstances  may  be  brought  before  the  Court  by  an- 
swer or  fresh  examination  of  witnesses.  This  Bill  there" 
fore  may  be  isustained ;  and  if  it  is  famiUar  in  pleading, 
as  against  a  new  tenant  in  tail  coming  in,  to  file  a  Bill, 
stating,  that  you  made  such  a  representation  in  the  for- 
mer BiU,  instead  of  representing  the  facts  in  the  second 
Billy  that  will  do  in  this  case  against  all  the  Defendants, 
who  made  no  objection,  and,  who  are  adult  and  com- 
petent. There  is  no  surprise -in  this  instance.  They 
have  answered,  as  if  the  facts  were  put  in  issue;  and 
there  is  no  disadvantage  to  them  from  this  mod^  of  al- 
leging the  fiu:ts.  If  there  were  any  surprise,  in  a  case 
new  in  its  kind,  it  would  be  better  to  give  them  the  op- 
portunity of  putting  in  other  answers :  but  as  they  hfive 
sustained  no  disadvantage,  not  having  contended  with 
other  weapons  than  if  one  or  two  words  more  were  con- 
tained in  the  Bill,  tins  objection  is  not  sufficient  to  repel 
the  claim  of  die  Plaintiff. 


180d. 


Lloys 

V. 
JOHNES. 


Upon  the  merits  this  case  has  not  been  hidierto  suf- 

ficiendy  discussed.     One  of  the  most  material  questions 

is  taken  to  be  more  clear .  than  it  appears  to  me  to  be : 

that  is   the  question  of  contributionw.    If  I  aln  called 

upon  to  decide  that,  my  opinion  is  unfavourable  to  the 

Plaintiff.     The  question  does  not  arise,  imless  the  sale  of 

the  Priory  estate  is  to  stand ;  and,  unless  the  account  of 

the  rents  and  profi.ts  wUl  not  bring  forth  a  sum  of  money 

equivalent  to  the  debts.     But,  if  the  sale  of  the  Priory 

estate  is  considered  valid,  and  no  account  can  vary  tiie 

charge,  the  question,  attending  to  the  circumstances  of 

the  title,   as  they  stood   at  that  time,  will  be,  whether 

the  Gogarthen  estate  is  Uable  to  make  good  any  part,  of 

tiiat  sum.     The  only  authority  produced  is  Kirkham  v. 

jSiiii^A(61 };  where  an  incumbrance  upon  the  estate  was 

paid 
(«1)  1  Va.  258. 


Llotb 
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1  dOS.  paid,  by  a  tenant  in  tail,  not  aware  that  he  was  so,  con- 
ceiving himself  owner  of  the  fee ;  and  though  that  was  a 
stronger  ground  for  supposing,  he  meant  to  pay  it  ofFy 
JoHNES.  yet  the  Court  conceived^  he  had  not  that  intention;  and 
that  it  was  from  misconoeption  that  he  did  not  take  an 
assignment  of  the  debt  A  recovery  was  suffbred  of 
part  of  the  estate ;  which  was  conyc^yed  to  a  purchaser ; 
and  an  estate  taken  in  exchange.  The  argument  was  ( 62\ 
and  so  the  course  of  it  appears  in  Lord  Hardwicie*8 
Botes,  that  the  debt  was  a  charge  upon  the  estate  tail 
remaining  and  abo  upon  the  estate  taken  in  exchange : 
therefore  the  charge,  in  equity,  was  to  be  paid,  not 
wholly  out  of  the  estate  tail,  but  oiit  of  that  and  the 
estate  in  fee,  by  contribution ;  and  if  that  estate  was  to 
contribute,  so  ought  the  estate  taken  in  exc^hange.  Lord 
Hardwicke  says,  **  there  is  no  sufficient  ground  for  con- 
^*  tribution ;  which  would  be  making  the  consideration 
^'  taken  by  the  brother  for  that  part  of  the  estate  ex- 
**  changed  liable  in  the  hands  of  those  standing  in  his 
^'  place  for  part  of  the  incumbrance ;  whereas  the  equity 
*'  is  the  same,  as  if  the  brother  had  conyeyed  to  a  pur- 
chaser in  consideration  of  money  paid,  instead  of  taking 
land  to  himself  in  fee."  Suppose  he  had :  what  would 
be  the  equity?  That,  notwithstanding  the  recovery,  the 
charge  still  remains  a  charge ;  but  out  of  that  money  he 
ought  to  indemnify  the  purchase!:.  That  would  be  the 
better  determination.  But  it  was  not  the  detiermination ; 
for  by  Lord  Hardmcie*s  Note  Book  this  appears: 
'*  Samuel  suffered  a  recovery ;  and  sold  that  part  of  the 
^'  estate ;  and  dierefore  discharged  that  part  of  the  estate ; 
"  and  therefore  restrained  the  executor  to  the  other  parts 
**  unsold.**  That  must  be,  not  only  with  regard  to  him- 
self, but  those,  who  claimed  afterwards  too. 

If  that  be  so^  the  case,  laying  out  all  the  other  circum- 
stances, is  this :  Lewes  Pryse*6  son,   though  he  was  no 
party,  was  tenant    in   tail  both  of  the  Gogarthen  es- 
tate 
asa)  1  Vet.  Ml. 
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fate  and  the  Priory  estate.  The  debt  affbetlng  the 
whole  of  his  inheritance,  the  whole  being  over-ridden  by 
the  tenoy  as  in  the  other  case,  and  it  being  indifferent 
to  him^  he  says,  the  term  in  the  Priory  estate  shall  dis* 
charge  the  inheritance  in  it;  and  with  the  concurrence 
of  a  person  tenant  in  tail  of  both  estates,  who  might 
have  suffered  a  recovery  of  bolii  estates ;  in  truth  the 
seHer  of  the  term ;  for  it  is  so  in  effect  and  substan-* 
tially.  Unless  there  is  some  distinction  therefore,  <^ 
which  I  am  not  aware,  between  this  and  Kiriham  v. 
SmUhf  the  concurrence  of  that  tenant  in  tail  would  take 
away  the  equity.  But  I  have  some  doubt  upon  it :  think* 
faig,  that  determination  may  break  in  upon  the  distinction 
between  tenants  in  tail  of  inheritance  and  persons  having 
faitereilts  in  the  nature  of  estates  tail,  not  inheritance ;  as 
money  to  be  laid  out  in  an  estate  tail,  with  remainders 
over.  An  act  not  equivalent  to  the  judgment  of  a  Court 
is  not  an  act,  that  would  devest  equities  as  tunong  those 
subsequently  becoming  entitled  to  different  parts  of  what 
was  once  the  estate  taiL  As  to  Blake  v.  Blakti  that  was 
an  interest  in  the  nature  of  an  estate  tail :  but  it  was  not 
an  estate  tail ;  and  the  ground  of  that  decision  was,  that 
the  equity  attaching  upon  the  renewed  lease  being  one, 
which  could  be  discharged  by  a  mere  deed,  the  Court 
would  not  call  upon  the  lessee  to  make  a  settlement, 
whidi  he  might  undo  at  the  same  moment.  But  that' is 
sabfeet  to  the  distinction,  that  was  the  ordinary  doctrine 
of  the  Court  tiB  the  late  Act  of  Pariiament(63X  as  to 
money  to  be  bid  outin land  to  be  settled,  between  &ie 
and  recovery. 

Another  circumstance,  strong  upoh  this  point,  and  oh 
winch  I  lay  great  stress,  is,  that  there  was  a  tenant  in 

tail 


1B03. 


Lloyd 

JOHNES. 


(03)  SUt.  40ffeo.  nr,  c.  56. 
For  the  constmetion  of  that 
ttatnte  see  the  notes,  ante, 
Vol.  I,    612.    V,  12.     E* 


parte  Sennet^  Bx  parte  Dot' 
ffuiii,  Ex  parte  Hodges,  VI, 
116,  576.  Ex  parte  Frith, 
VIII,  609. 


Distinction 
between  Fine 
and  Recovery 
as  to  decree- 
ing pajrment  of 
money,  to   be 
laid  out  in  land 
to  be  settled, 
to  the  tenant 
intaU^tiUStat. 
40  Geo.  III. 
c.  56. 
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1803.         tall  a  party.    Though  not  appearing  distinctly  upon  tho 

^''^^  record  as  being  such,  in  truth  he  was .  such ;   and  that 

^^  leads  to  the  right  interpretation  of  the  decree  made  by 

JoHN-BS.      Lord  Hardwicke ;  who  cannot  be  supposed  to  have  made 

the  decree  without  somebody  before  the  Court  repre- 

Decree  against  senting  the  inheritance ; .  and  then  all  remainders  behind 

a  person  repre-  him  are  bound,  if  not  those  before  him,  by  analogy  to 

senting  the  m-  tj^g  Jaw ;   according  to  which  there  is  no  doubt  by  a  re- 

nentance  bmd-  ^overy,  in  which  a  subsequent  remainder-man  is  vouched, 

•  J      L     without  prejudice    to    the  intermediate  renu^nders  you 
remamders  be-  .  . 

hind    by  ana-  ^^^  ^^  ^^'  remainders  behind.     That  person  died  after 

logy  to  the  mle  ^^  ^^ »  ^^^  never  thought  of  disturbing  it ;  which  is 

at  law,  that  a  also  very  material ;  coming  back  to  the  point,  that,  if  the 

recovery,  in     judgment  as  to  the  Priory  estate  bound  him,  it  will  bind 

whichasabse-  you,  standing  behind  him;  and  this  circumstance  is  to 

quent  remain-  ^^  ^j^^^  ^^lat  the  real  tenant  in  tail  made  himself  a 

' ,    .  .         par^  to  all,  that  passed  out  of  Court     It  is  farther  ma- 
voaoned,  bars        ;*!     *       ./.  ^ 

all  remainders  *®™**  **^**  ">  according  to  Kirkham  v.  Smith,  a  part  of 

behind  with-    ^^^  estate  sold  under  the  act  of  the  party  discharges  the 

out  prejudice    rest  from  contribution,  the  selection  by  the  Court  of  that 

to  those  inter-  estate  for  sale  will  raise  a  case  at  least  as  strong  against 

mediate.  contribution,   as  if  it  was  the  act  of  the  party  out  of 

Court.    My  opinion  therefore  b,  there  should  not  be 

contribution. 

As  to  the  sale  itself,  imder  all  the  circumstances  diere 
is  great  difficulty  in  setting  that  aside.  The  irregularity 
of  the  proceedings  is  most  blameable  f  and  Johnes  stating 
all  the  proceedings  in  his  title  must  be  considered  as  having 
notice  of  them.  But,  to  consider  their  effect,  1st,  as  to 
the  irregularity  merely,  independent  of  fraud,  this  Plain- 
tiff would  be  bound,  upon  the  circumstance,  that  there 
was  before  the  Court  a  tenant  in  tail  prior  to  fadm ;  and 
if  he  could  insist,  that  he  Vas  not  bound,  as  the  other 
tenant  in  tail  was  not  before  the  Court,  it  could  not  be 
made  out,  that  the  concurrence  of  that  tenant  in  tail  out  of 

Court 
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»  -  • 

Court  vai  hbt  sufficient  to  bind  him.  I  do  not  think  by 
anymeansy  the  mo3t  advantage  was  made  of  the  estate. 
But  the  actual  tenant  in  tail  afterwards  became  a  party 
upon  the  subsequent  sales  to  Johnes.  Lems  Pryse'^  son 
at  that  time  had  a  very  material  interest,  and  a  pecuniary 
interest  to  impeach  it.  It  was  suggested  to  him  by  the 
very  transaction,  in  which  he  was  engaged,  Ist,  that  the 
inheritance  had  been  sold,  when  only  the  term  ought  to 
have  been  sold;  Sdly,  that  if  sold  for  15002.  only,  when 
a  few  yeard  afterwards  S^OOOL  was '  offered.  Is  not  his 
accesfflon,  four  years  afterwardsj  when  it  is  hot  shewn^ 
that  he  did  it  corruptly,  aware  of  that  increase  of  value, 
a  strong  circumstance  of  evidence,  that  the  transaction 
really  was  not  unfair  ?  .  Besides  that,  Lewes ^  the  repiiain* 
der-man,  who  stood  before  thb  Plaintiff's  ancestor,  bad 
a  very  material  interest ;  as  entitled  to  Uie  next  estate-tail 
after  the  immediate  one  should  be  spent.  He  does  not 
interpose  to  quarrel  with  the  sale  upon  the  head  of  valuer 
These  being  the  acts  of  two  tenahts  in  tail  at  the  time, 
and  who  might  have  suffered  recoveries  of  the  rest  of 
ihe  estate,  it  is  very  difficult  at  this  distance  of  time  to 
impeach  the  sale. 


1803. 


Lloyd 

V. 
JOHNES. 


Then  is  the  purchaser  to  lose  the  benefit  of  his  purchase 
by  the  irregularity  of  the  proceedings  ?  I.  dare  not  say,  a 
purchaser  is  to  be  answerable,  because  an  estate  was  di- 
rected to  be  sold  in  this  Court,  when  as  yet  the  accounts 
had  not  been  taken,  to  determine,  whatwas  finally  to  be 
the  charge  upon  the  estate  to  be  sold.  It  is  the  daily 
Kabit  of  this  Court,  for  convenience,  to  carry  to  market 
property,  which  in  a  subsequent  part  of  the  cause  per* 
haps  it  would  have  been  unnecessary  to  sell;  looking  at 
its  own  powers  of  setting  right  the  interests  of  all  parties, 
as  among  each  other.      The  Court  often   directs    real 

estate 

real  estate,  before  the  sitaation  of  the  personal  property 
the  Court  afterwards  setting  right  tiie  interests. 

Vol.  IX.  E 


Practice  of 
this  Coa^t  for 
conveiiiencb  t6 
sell  property, 
which  it  may 
afterwards  ap- 
pear unneces- 
sary to  sell;  as 
is  ascertained : 
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estate  to  be  soldi  before  it  can  know  the  real  situation  of 
the  personal  estate  (64).     Therefore,  unless  some  ground 
can  be  stated  upon  the  interest  of  the  tenant  in  tail|  or 
fraud  in  the  conduct  of  Wallu  and  Johnes^  I  dare  not  set 
aside  the  sale  upon  the  irregularity  only.     I  must  how- 
ever say  for  the  Plaintiff,  I  cannot  look  upon  it  as  the 
case  of  an  estate  sold  only ;  for,  what  is  become  of  the 
money,  how  much  personal  estate  there  was,  how  much 
the  term  might  be  relieved  by  collecting  the  result  of 
these  accounts,  and  what  is  the  result,  there  is  nothing 
to  inform  me :   nor  do  I  know  the  ground,  upon  which 
the  Plaintiff  is  to  be  told,  he  is  not  to  be  put  in  exactly 
the  same  situation,  as  if  all  the  accounts  directed  by  the 
decree  were  taken.    My. opinion  is,  that  decree  was  not 
meant  to  bind  these  equities.    The  Court  had  before  it 
the  Mathqfarne  estate,  the  personal  estate,  the  700  years 
term,    an  auxiliary  estate;  and,   having  before  it  sucli 
trusts,   the  determination  was  no  more   than  to  suffer 
the  enjoyment  to  be,  as  it  would  be,  until  it  should  be 
ascertained^  what  was  necessary  to  be  done  as  to  the 
incumbrances ;  reserving  farther  directions,  to  decide  the 
question.     The  accounts  directed  of  the  rents  and  profits 
of  the  Mathafarne  and   the   trust  estates,    and  of  the 
personal  estate,  and  under  the  direction  to  the  Master 
in  1768,  to  review  his  report  as  to  the  debt  to  Mrs.  Lloyd, 
were  not  taken.     Therefore  I  do  not  know  how  to  re- 
fuse the  Plaintiff  the  benefit  of  all  these  accounts  to  be 
taken. 


^804.  1^^<^  cause  having  stood  over  for  the  purpose  of  pre- 

fer. It/.  paring  minutes  some  farther  points  were  suggested :  the 
Lord  Chancellor  having  cibserved  in  giving  judgment, 
upon  a  very  minute  examination  of  the  original  decree, 
that  some  questions  arising  between  the  parties  had  not 
been  touched  in  either  suit ;  but  on  accoimt  of  the  dif- 
ficulties 

(64)    See  ante,  Vol.  VIII,  2,   Holme  v.  Aon/ey.    Post, 
Vol.  XII,  105,  Curtin  v.  Prut. 
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ffcukies  in  the  Plaintiff's  way  it  was  proposed    on  hU  W03. 

part,  that  the  bill  'should  be  dismissed  without  costs;  V^*''^ 

which  proposal  was  acceded  to  (65).  ^^ 

(65)  See  Giford  v.  Hart,  1  Sch.  ^  Lef.  380.    Bennett  v.  Johnes. 
ffamill,  2  Sch.  8f  Lef.  666. 


1803. 

FETHERSTONE  v.  COOPER.  July  i5/A 

and2Qth. 
"^VR.  W^AGARj  for  the  Plaintiff  in  a  bill  to  set  aside    Objections  to 

an  awardj  shewed  cause  against  dissolving  the  in-  an  Award    be- 

junction;    objection  to  the  award  on  several  grounds:  iog  soch  as 

1st,  that  the  reference  was    not  made  a  rule    of  the  "*'fi?^*  ***^® 

Court  of  King's  Bench  tUl  after  the  award:  gdly^  that  J«««^  0^"^"^ 

the  award  was  prepared  by  the  solicitor  for  the  De-  .    .  ,.  {. 

*     '^  "^  jarisdiction  in 

fendant:  3dly,  upon  an  agreement  between  the  Solicitors,  ^^  Court  of 

that  the  arbitrators  should  have  no  instructions  in  writing,  Law,  where  the 
and  other  circumstances,  with  reference  to  the  conduct  reference  was. 
of  the  arbitrators.  made  a  Role  of 

Court,  Injonc- 

.  Mr.  RtmiUy  and  Mr.   CuUen,  for  the  Defendant,  in-  ^^"^  ^^o\i^. 

sisted  vcfon.Kampshirey,  Young  {6&\  that  there  was  no     No  objection. 

ground  for  coming  into  equity;  and  mentioned  Chicot  y.       *°  Award, 

LeqmeMne  (G7),  and  Ward  v.  Periam  16&)^  as  the  only 

V      /'  J  ence  was  not 

instances  of  jurisdiction  entertained  upon  a  bill  for  this  „,deaRaleof 

purpose;  the  award  being  imder  the  Statute  (69);  and  Court  till  after 

those  cases  were  under  special  circumstances.  the  Award ;  or, 

.    .  that  the  Award 

The  Lord  Chancellor.  was  prepared 

It  b  of  no  consequence,   that  the  reference  was  not  ^^  ^^  solicitor 

made  a  rule  of  Court  till  after  the  award  (70).     It  must     _^ 

•  parties* 

be  made. a  rule  of  Court  in  order  to  apply.    After  that 

was  done,   ao  application  might  have  been  made  to  the 

Court 

.  (06)  2  Atk.  1JV5.  (60)  SUt.  9&  10  WiU.  III. 

(67)  2Fe#.  316.  c.  15. 

(68)  SUted  from  the  Regis-         (70)  Ante, Pouma// v.  King, 
ter't  Book,  2Feff.  316.  Vol.  VI,  lO.  Smith  v.  Syme*, 

5  Madd,  74. 
£2 


0^ 
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Fbtubr- 

STONB 

Cooper. 
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Cottrt  of  King*s Bench  at  anytime  for. the  reasons  ifi^ 
this  bill;  for  there  is  no  reason  in  the  bill^  upon  which 
the  jurisdiction  of  that  Court,  call  it  legal  or  equitable, 
would  not  as  much  attach  as  the  jurisdiction  of  this 
Court.  I  do  not  say,  this  Court  has  no  jurisdiction 
during  the  period,  in  which  an  application  might  be  made, 
where  the  reference  was  made  a  rule  of  Court.  But  it 
is  material,  whether  the  case  is  brought  here  upon  those 
grounds,  the  discussion  of  which  is  peculiar  to  Courts  of 
Equity,  or  additional  to  those,  which  might  have  been 
stated  to  the  Court  of  Law.  Without  saying,  this  juris- 
diction is  shut  out,  the  circumstance  of  not  applying  to 
the  Court  of  Law  is  a  fair  ground  for  this  Court  to  deal 
less  actively  for  a  person  who  could  have  relieved  himself 
at  Law,  than  where  the  bill  brings  forward  additional 
grounds,  or  grounds  peeuliar  to  this  Court, 


It  is  BO  ground  to  set  aside  an  award,  that  the  solicitor 
takes  upon  him  to  say,  he  cannot  attend  at  the  time  the 
arbitrators  appoint.  He  must  attend,  if  they  make  a 
rea'sonabk*  appointment.  In  that  point  this  differs  ma- 
terially from  Walker  v.  Frobisher  (71);  upon  which  I 
was  of  opinion,  that  no  Court  could  permit  an  arbitrator 
to  decide  so  delicate  a  business^  as  whether  a  witness,  so 
examined  without  the  knowledge  of  one  of  the  parties, 
bad  an  influence  upon  him,  or  not?  For  the  sake  of 
general  example  I  thought, .  that  award,  though  by  a  very 
respectable  individual,  could  not  stand.  But  this  is  very 
different ;  the  arbitrators  giving  them  notice  to  attend  at 
their  peril.  The  agreement  between  the  solicitors  in 
this  case  is  very  like  a  fraud :  but  upon  these  circum- 
stances they  might  have  been  relieved  at  law.  The 
circumstance,  that  the  award  was  prepared  by  the  so- 
licitor for  the  Defendant,  though  indelicate,  is  no  ground 

ArbftraCorsnot  fop  setting  aside  the  award.     Arbitrators  must  under- 
lo  act  M  .genu  ^^^ 

... 

(71)  Aulfi,  Vol.  VI,  10. 
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3tend»  that  they  are  acting  corruptly,  acting  as  agents  (72) :  1808. 

siao,  where  they  take  instructions,  or  talk  with  one  party 

in  the  absence  of  the  other,  the  Court  ought  to  be  inclined 

to  set  aside  the  whole.     There  ou^t  to  be  l^e  fullest  v. 

-communieation.    Yet  the  party  complaining  ought  to  be       Cooper. 

free  from  blame.    Upon  the  ciFcumstanees  of  this  ease^ 

i  am  not  called  upon  to  interpose  in  this  stage. 

'  ■      f 

The  Injunction  was  dissohred.  ; 

<9a)  Ante,  VoL  1, 220.  II,  4^     So  as  to  Gommissioaers 
for  Partition,  post,  VoL  XI,  ICO- 


SIDGIER  V.  BIRCH.  ^^3. 

July21tk. 
^Y^HE  Defendant  applied  by  motion  to  be  discharged      Order  that 
from  an  arrest,  and  from  detainers  lodged  against  ^^  Plaintiffs 
him,  on  the  ground,  that  h^  was  arrested  on  his  return  *°  *°  action 

from  his  examination  before  the  Master.  j.    i    ^  ainers 

discharge  the 

Defendant,  ar- 
The  affidavit  of  the  Defendant  stated^  that  for  the  rested,   wien 

purpose  of  putting  in  his  examination,  it  was  necessary  retomiog 

for  him  to  see  a  deed  in  the  hands  of  another  party,  home  from  his 

who  was  hostile  to  him;   whom    therefore  he   did  not  examination 

^choose  to  see,    except. in  the  presence  of  his  solicitor.  ?5  ^'* 

He  went  to  his  solicitor,  who  lives  near  the  Middlesex  * 

Hospital,  for  that  purpose ;    who,  being  then  en?ai?ed^         ^^^  ,  °f" 
.       ,  ,  .  ,  »  1     1    .    ,Tr»..     r       ,     cessary  deyia- 

appomted  to  meet  him  at  three  o  clock  m  Whtteehapel ;  . .  , 

where,  he  was  to  attend  upon  other  business.     The  depor  lowed    the 

nent  attended  the  appointment :  but  his  jsblicitor  did  not  question  al- 

come  before  five  o'clock;  and  could  not  finish  his  busi-  ways  is  upon 

ness  before  seven;  and,  being  then  too  late  to  answ^  ^be  bonajides; 

the  puirpose,  the  deponent  was  returning  to  his  house  at  especially  • 

Hamp$iead  to  look  for  other  necessary  papers ;  and  was  ^  V^ ,   *  ^*' 
•     ,     ,    ,  i.  IT-       o^.      ^    TT  It  amination  is 

arrested  at  the  comer  of  King  btreet^  Holbom*  .  fi  •  h  d 

The  Lord  Chancellor  upon  this  affidavit  made  the 
order,  that  the  Plaintiffs  in  the  action,  in  which  the  arrest 

waij 
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was  made,  and  also  in  the  detainers,  do  discharge  the 
deponent. 

Hb  Lordship  alluded  to  the  cases  of  stopping  to  take 
refreshment  and  necessary  deviations,  as  to  look  at  ac^ 
count  books,  &c. ;  and  said,  the  question  in  these  cases 
always  is,  whether  the  man  was  bond  fide  engaged  in  the 
business  he  was  called  upon,  to  execute;  and  he  should 
be  very  unwilling  to  apply  that  principle,  where  the  party 
has  not  been  exaipined  ;  and  to  hold,  that  he  may  travel 
about  for  a  fortnight  to  provide  information  (73). 

•   (73)  Ante,  Ex  parte  King^      Ricketts  v.  Gumetff  7  Price, 
Vol.  VII,  31*2.   See  the  note,      699. 
Ill,  351 :    as   to   deviatioD, 


Bolls. 
1803. 
Juhf  21ih. 
Mortgagee  al- 
lowed the  costs 
of  procariog 
administration 
to  an  incam- 
brancer  under 
the  will  of  the 
mortgagor,  as 
a  necessary 
party  to  the 
foreclosure. 


HUNT  v.  FOWNES. 

A  BILL  of  foreclosure  had  been  filed  by  a  mortgagee 
in  fee  against  a  devisee  for  life,  and  a  devisee  in 
remainder  under  the  will  of  the  mortgagor,  the  heir  at 
law,  and  an  annuitant  of  20L  under  the  will.  In  1779 
the  usual  decree  was  made ;  and  in  1787  the  decree  was 
inade  absolute  against  the  devisee  for  hfe  only.  The 
mortgagee  was  in  possession  from  1775.  In  1792  the 
devisees  of  the  mortgagor  conveyed  to  other  persons; 
aind  bills  of  revivor  and  supplement  were  filed.  The 
annuitant  being  dead,  an  administration  to  her,  as  a  ne- 
cessary party,  the  annuity  being  in  arrear  at  her  death, 
was  procured  by  the  son  and  heir  of  the  mortgagee  to  a 
l^erson  of  his  nomination ;  and  upon  the  Master's  refusal, 
under  the  decree  upon  the  supplemental  Bill,  to  allow 
the  costs  of  that  administration,  a  petition  was  presented 
by  the  heir  of  the  mortgagee. 

The  petition  was  directed  to  stand  over,  that  prece- 
dents might  be  searched. 

Mr. 
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Idr.  RiehardSf  in  support  of  the  petition^  -cited  Rams^ 
den  Y.  Langley  {1^)\  insiBting  upon  the  right  of  the 
mortgagee  to  his  costs,  against  all  persons  claiming  as 
devisees  of  the  mortgagor. 

Mr.  Hart^  contra,  distinguished  the  case  cited ;  in  which 
the  mortgagee  was  compelled  hy  the  act  of  the  mortga- 
gor to  do  tibe  act,  in  order  to  protect  his  title. 

The  Master  of  the  Rolls  made  the  order ;  obsenr- 
iiig,  that  in  the  case  produced  the  expence  was  absolutely 
necessary ;  but  Uiat  this  demand,  if  there  was  no  practicie 
against  it,  seems  reasonable :  the  original  mortgagor  hav- 
!^9  by  parcelling  out  the  equity  of  redemption,  occa- 
sioned the  necessity  for  it  (  75 ). 


1803. 


(74)  2  Vem.  636. 

(75)  Beames  on  Costg^  41» 
42.     As  to  the  form  by  peti- 


tion see  ante,  Hoibecke  v. 
Sylvester,  Vol.  VI,  417,  and 
the  liote. 


Hunt 

V, 
FOWNES, 


SUITON  t?.  The  Earl  of  SCARBOROUGH. 

npHE  Bill  stated,  that  the  Plaintiff  was  Ca]^tain  of  his 
Majesty's  ship  /m,  under  the  command  of  Commo- 
dore Johnstone^  in  the  engagement  with  the  French 
Squadron  under  Monsieur  Suffrein,  at  Port  Prdya,  In 
the  Island  of  Si.  Jago,  in  April  17Si ;  dnd  was  after 
the  action  unjustly  put  under  arrest  by  the  Commodore; 
and  Captain  Lumley  was  illegally  appointed  to  the  com- 
mand of  the  /m:  but  the  Plaintiff  remained  on  board 
tHl  after  the  arrival  of  the  ship  at  Madras.  After  the 
Squadron  left  Port  Prat/a,  on  the  21st  of  Juli/,  they 
captured,  in  Saldannah  Bay,  four  Dutch  East  India 
ehips;  two  of  which  were  lost:  and  two  arrived  in 
England^  Another,  called  the  HelivelnMnt,  was  cap- 
tured 

plied  in  substance  by  the    averment,  that  tbo  cause  of 
arose  above  six  years  before  the  Bill. 


1803. 
July  29th. 

Plea,  allowed 
as  to  the  relief, 
therefore  good 
to  the  disco- 
very also,  ac- 
cording to  the 
general  rule. 

The  want  of 
averment  in  a 
Plea  of  the 
Sutute  of  Li- 
mitations, that 
the  money  was 
not  received 
within  six 
years,  sup- 
action,  if  any. 
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tured  by  a  part  of  the  Squadron ;  and  the  proceeds  of 
that  prize  were  distributed  by  the  agent,  but  subject  to 
an  agreement,  made,  before  the  Squadron  quitted  Por^ 
Praya,  that  all  the  Captains  and  Commanders  should 
have  equal  shares  of  prizes  taken  by  any  of  the  ships 
pf  the  Squadron  iii  the  course  of  the  ea^pedition. 
Under  that  agreement  a  considerable  sum  was  paid  to 
Captain  Lundey^  as  commander  of  the  jfsu^  or  to  his 
representatives,  or  agents,  in  respect  of  the  Helivelmont\ 
and  the  proceeds  of  the  two  ship^  taken  in  Saldannah 
jBay  were  68,000/.  and  a  captain's  share  14162.  13^.  4tf, 
A  considerable  sum  was  a^so  received  by  or  on  account 
of  Captain  Lumley,  under  insurances  upon  the  two  ships^ 
that  were  lost ;  all  which  sums  ought  to  be  accounted 
for  to  the  Plaintiff. 


The  Bill  farther  stated,  that  after  the  capture  in  Sal- 
dannah Bay  the  commodore  and  part  of  the  Squadron 
returned  to  England ;  but  the  Isis  and  some  other  ships 
proceeded .  to  the  East  Indies ;  and  the  Plaintiff  conti- 
nued  on  board  the  Isis  till  the  2d  of  June^  1782;  when 
he  was  regularly  supersedjed  by  Admiral  Hughes;  and  the 
command  of  the  Isis  was  legally  given  to  Captain  Lum-^ 
ley.  Ip  the  February  preceding  a  French  ship,  called 
the  Laureston,  was  captured  by  the  Isis  and  other  ships ; 
and  the  proceeds  being  distributed,  a  considerable  sum 
was  paid  by  the  agent  to  or  on  account  of  Captain.Xum- 
ley,  as  captain  of  the  Isis ;  which  ought  to  be  accounted 
for  to  the  Plaintiff;  and  he  also  received  the  customary, 
allowance  paid  by  the  East  India  Company  to  captains 
of  his  Majesty's  ships  while  serving  in  India ;  which 
ought  to  be  accounted  for  to  the  Plaintiff.  The  Plain* 
tiff,  after  his  return  to  England,  was  honourably  ac- 
quitted by  a  Court  Martial  upon  the  charges  exhibited 
against  him.  * 

The  Bill  then  stated,  that  after  the  death  of  Captain 

Lumley 
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iMndey  a  bOl  of  interpleader  was  filed  by  the  agenta, 
for  the  captures  in  JSaldannah  Bay  against  his  administra-. 
trix«  and  the  Commodore  and  the  Plaintiff;  under  which, 
two  issues  were  directed,  upon  the  question.  Whether 
the  representative  of  Captain  Lundey  or  Captain  Suitan 
was  entitled  to  the  money ;  and  upon  the  trial  of  tho'se 
issues,  a  special  case  being  reserved  for  the  opinion  of 
die  Court  of  King*s  Bench,  that  Court,  upon  the  argu^ 
ment,  were  of  opinion,  that  the  Plaintiff,  Cisiptain  SuiUm,. 
was  entitled;  and  the  fund  was  accordingly  directed  to  be 
transferred  to  him;  and  the  judgment  of- the  Court  of 
King's  Bench  was  given  in  hb  favour ;  as  it  appeared  from 
the  ca[se  stated,  that  the  Plaintiff  was,  from  the  time  the 
Isis  sailejd  tram  Port  Praya  to  the  2d  otJune,  1782, 
when  he  was  superseded,  properly  and  legally  the  Cap*, 
tain  and  Commander  of  the  IsU ;  and  was  so  treated  in. 
the  Prize  Lbts  transmitted  by  Captain  Lumley,  and  in 
ihe  Paiy  and  Muster  Books. 


laoa. 


SjDTTOir. 

The  £arl  of 

SCARBO- . 
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The  bill  then  stated,  that  all  the  several  sums  of 
money,  which  from  time  to  time  have  been  received  hf 
Captain  Lumley  and  his  representatives  and  agents  in 
respect  of  the  said  prizes,  &c.,  to  the  2d  o£June,  lt^2, 
ought  to  be  considered  as  received  in  trust  for  the  Plaib* 
tiff  The  bill  prayed  an  account  of  all  siuns  received  by 
Captain  Lumley  or  his  personal  representatives,  &c.  in 
respect  of  the  said  several  prizes,  the  insurance,  and  the 
allowance  made  by  the  India  Compahy ;  that  they  may  be 
declared  to  have  been  received  in  trust  for  the  Plaintiff; 
and  may  be  paid  by  the  Defendant,  the  personal  repre-r 
sentative  of  Captain  Lumley ;  and  that  the  Defendants, 
his  next  of  kin,  may  be  decreed  to.  refund,  as  far  as  shall 
be  necessary  to  answer  the  Plaintiff's  demand. 


To  this  bill  the  Defendants  put  in  the  following  plea: 
7)iat,  if  the  complainant  had  any  cause   of  action   or 

suit, 


n 
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general:Priz^.  Agei)|8».  they  held  it  for  that  Captain^- 
who  is  so  according  to  the  Lists  and  the  Prize  Erpclama- 
tion.  The  opinion  of  the  Court  of  King's  Pench  was, 
that  this  Plaintiff  still  continued  de  jure  commander; 
bftTing  beeq  inciproperiy  removed.  But  it  is  not  a  neces- 
sary consequence  of  that  decision^  calling  the  moiiey  oot 
of  the  hands  oi  general  Prize  Agents^  that  if  the  money 
was  ia  Uie  hiuids  of  Captain  Lundey  or  his  agents,  there^ 
iqre  it  would  have  been  taken  from  them.  Upon  the  cir- 
eupistances  the  Plaiptiff.was  c2e  yoc^o  displaced ;  and  it 
is  impossible  to  represent  Captain  Lundey  as  taking  his 
place  -  illegally  ;  for  he  was  bound  by  the  orders  of  his- 
superior  officer  to  place  himself  in.  that  situation,  |tnd  to 
do  the  duty,  by  which  this  ihoney  was  acquired.  Undei^ 
the  agreement,  between  Captain  Lumley  as  acting  Cap- 
tain of  the  /m,  ^d  the  other  Captains,  to  share  equally, 
be,  his  representatives  or  agents,  not  the  general  Prize 
Agents,  received  sums  of  money.  That  money  is  npt  air 
leged  by  the  bill  to  have  been  received  on  behalf  of  tha 
Plaintiff.  The  allegation  is  only,  that  under  such  cir- 
cumstances Lumley^  now  deceased,  ought  to  be  consi- 
dered as  having  received  it  as  a  trustee.  But  as  it  was 
claimed  suojure  by  his  representative  under  the  inter- 
pleading bill,  so  he  entered  into  that  agreement  on  hia 
own  behalf.  Then  he  in  fact  received  it  for  his  own 
use.  The  law  perhaps  would  put  uppn  the  transaction 
this  construction;  that  the  person,  who  adversely  re- 
ceived money,  might  be  bound  to  pay  it  over.  But  is. 
not  that  the  very  case  for  the  Statute,  of  Limitations,? 
Though  there  was  another  suit  depending,  .it  is  enough 
to  say,  th^t  was  for  one  sum  of  money ;  and  the.  forbear- 
ance of  deipahd  as  to  another  sum  would  not  preventi 
the  effect  of  the  Statute. 


•*ii*f 


The'  Plea  was  allowed* 
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BENFIELD  p.  SOLOMONS.  July  20th 

nPHE  bin  stated^  that  during  the .  partnership  of  the      Bill  by  a 

Plaintiff*,  and  Boyd  and  Drummond,  as  merchants,  bankrupt 

Tarious  money  dealings  and  transactions  took  place  be^  against  a  mort* 

tween  the  partnership  and  the  Defendant  Salomons.  Upon  8*fi»®^  °*^  ^■" 

a  loan  to  the  partnership  the  Plaintiff  gave  a  bond,  dated  ,  Ap^' 

the  27th  of  October,  1797,  in  the  penal  sum  of  200,000t,  ^.^  ^^  ^^  ^ 

to  secure  the  payment  of  all  such  sums  as  the  ^partner-  connt  and  pay^ 

ijiip  then  was  or  might  become  indebted  to  Solomon^,  not  ment  of  the 

exceeding  100>000/.;  and  by  indentures  of  lease  and  re-*  balance  to  the 

lease,  dated  the  12th  and  13th  of  December,  1797,  the  assignees,  also 

PlaintiflT  conveyed  estates  in  the  Counties  of  Hertford  I^e^^odants ; 

and  Dorset  as  a  farther  security.     That  mortiiage  was  by  ,    .       ^ 

Insion  gen^ 

a  subsequent  agreement  reduced  to  the  siun  of  25,000/. ;  ^^^^ .    j^^^  ^^ 

and  the  Plaintiff"  in  June.  1798,  executed  a  mortgage  .of  averring,  that 

an  estate  in  Berbice,  in  South  America,  to  Solomons,  to  there  will  be  a 

secure  50,000/.     The  Plaintiff*  also  assigned  to  Solomons  surplus ;  nor 

some  shares  in  the  British  Plate  Glass  Company,    to  charging.*  di- 

secure  the  sum  of  19,000/.  ^^^^  appKca- 

"^  tion  to  the 


The  bill  further  stated,    that  the  Plaintiff*  executed    Demurrer  aU 
these  securities  upon  the  faith,  that  94,000/.  was  due  to  lowed. 
Solomons  from  the  partnership;    but  the  Plamtifi*  had 
discovered,  that  Solomons  had  omitted  to  give  credit  for 
large  sums  received  from  the  partnership ;  and  also  had' 
charged  several  bills  or  notes,  for  which  no  consideration, 
was  paid ;  and  that  the  demand  was  grossly  fabricated ; 
and  is  wholly  unfounded ;  and  upon  a  fair  account  a  large 
balance  would  appear  due  to  the  partnership.     On  the 
23th  of  March,  1800,  a  Commission  of  Bankruptcy  issued 
against  the  Plaintiff*  and  his  partners ;  and  they  were  der 
clared  bankrupts. 

The  bill  contained  a  general  charge,   that  the  I>e- 
fendanta  are  acting  in  collusion,  and  several  charges  inr 

support 
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support  of  the  allegation,  as  to  the  transactions  of  Solo^ 
mons  with  the  partnership ;  and  prayed  an  account  of  all 
deaUngs  and  transactions  between  them ;  and  that  Solo^ 
mons  may  be  decreed  to  pay  to  the  assignees  under  the 
Commission,  who  were  also  made  Defendants,  what  should 
appear  due  to  the  partnership  on  taking  such  account; 
that  the  securities  maybe  delivered  up;  and  that  ^S'oJo- 
mons  may  be  restrained  from  proceeding  at  law  or  other- 
wise against  the  Defendant  Tumbull  upon  any  securities 
given  for  the  consideration  of  the  assignment  of  the 
mortgage  of  the  Berbiee  estate,  and  may  be  decreed  to 
get  up  any  bills,  &c.  negotiated;  and  that  TtimAu^^  may 
be  restrained  from  making  any  payment  to  him  on  that 
accoant,  and  from  disposing  of  the  estate  at  Berbiee. 


•To  this  bin  the  Defendant  Solomons^  and  the  Defen- 
dants TurnbuU  and  Forbes^  neither  of  whom  were  assig- 
nees, put  in  general  demurrers. 


Mr.  Alexander^  Mr.  Romillfff  and  Mr.  Hartf  in  sup- 
port of  the  Demurrer. 
This   is    a  demurrer  for  want  of  Equity.     All   the 
rightis,  interests,  and  remedies,  legal  and  equitable,  of  a 
bankrupt  are   transferred  to  his  assignees.     Then  can 
this  Plaintiff^  an  uncertificated  bankrupt,  who  can  give 
ho  security  for  the  costs,  file  a  bill  against  every  debtor 
and   every  creditor  to   and  upon   his   estate;    alleging 
merely,  as  to  the  assignees,  that  they  do  not  choose  to 
institute  a  suit?   There  is  no  instance  of  such  a  bill. 
The  bankrupt  laws  originally  treated  the  bankrupt  as  a 
criminal ;  and  even  yet,  though  he  has  an  interest  in  the 
surplus  and  his  allowance,  the  law  considers  him  as  unfit 
to  be  entrusted  with  the  management  of  his  estate ;  and 
the  Statutes  contain  anxious  provisions  as  to  the  recovery 
of  the  debts.     The  assignees  have  power  to  compronuse, 
refer,  release,  &c«     Is  not  that  power  absolutely  inCon<» 
sistent  with  suph  a  suit  as  this  by  the  bankrupt  himself? 

It 
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ft  18  considered  elear  by  Lord  Redesdale  ( 78 ),  that  .  k 
bankrupt  cannot  proceed  in  a  suit  instituted  by  him  be* 
fore  his  bankruptcy ;  and  the  reason  assigned  is,  that  he 
is  no  longer  able  to  prosecute  for  want  of  interest  There 
are  cases  a.t  law,  in  which  the  assignees  are  allowed  to 
proceed  in  the  name  of  the  bankrupt:  but  it  does  not 
appear  upon  the  record,  that  he  is  a  bankrupt.  Among 
the  cases,  which  have  some  analogy^  upon  the  bill  of  a 
creditor  of  a  deceased  person  against  his  debtor,  there  is 
DO  instance  of  maintaining  it,  unless  upon  a  clear  case 
of  collusion ;  not  suggested  by  a  mere  general  charge ; 
and,  unless  in  such  a  case,  the  Court  hay  refused  the  re- 
lief; as  in  UHerson  y.  Mair  (  79).  That  sort  of  suit  also 
is  of  a  diffisrent  nature ;  standing  upon  a  clear  right  to  a 
general  account  of  the  assets.  In  Spragg  ▼•  Binkes  (80) 
Lord  Ahanley  says,  a  bankrupt  cannot  bring  a  bill:  but 
where  he  has  a  dear  interest,  and  the  assignees  refuse, 
the  Lord  Chancellery  upon  petition,  would  compel  die 
assignees  upon  an  offer  of  indemnity  to  let  him  use  their 
names. 

Mr.  Piggoity  Mr.  Cox^  and  Mr.  Fanbkmque,  for  the 
Plaintiff. 
The  ground  of  this  bill  is,  that  the  Berbice  estate, 
not  being  touched  by  the  Commission,  still  remains  in 
the  Plaintiff.  There '  is  no  demurrer  by  the  assignees. 
The  title  to  the  estate  in  Berbice  is  not  in  the  Commis- 
sioners. '  It  must  be  made  according  to  the  law  of  the 
countiy,  in  which  the  estate  is  situated.  It  does  not  ap- 
pear, that  the  Plaintiff  has  executed  any  conveyauce ;  and 
it  is  not  the  necessary  effect  of  the  Bankrupt  Laws,  that 
the  interest  in  an  estate  in  a  foreign  country  shall  pass.  In 
Newland  y.  Champion{Sl ),  Elmslie  v.  M*Aulay{82),  and 

Doran 
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(78)  MUf.  62. 

C70)  Ante»  VoL  II,  05. 
4  Bra.  C.  G.  870.  Se^  the 
anlhoriiies  referred  to,  ante, 
VI,  749,  and  the  note,  II,  96. 

(80)  Ante,  Vol.  V,  583; 


see  587.  Saxiam  r.  Dam, 
post,  XVni,  78.  lJb»t,79, 
Hammond  v.  Aiiwaodf  8  Mad^ 
158. 

(81)  1  Ves.  105. 

(88)  8  Bro.  C.  C.  684. 
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Creditor  in 
Etigkmd,  and 
subject  to  the 
Banlcmpt 
Law8»  haying 
attached  the 
bankrupt's  es- 
tate  abroad, 
nrast  restore 
it 


Ddran  v.  Simpson  {9S\  cases  of  collusion  with  the  ene^ 
enter,  relief  was  given  upon  a  bill  against  the  debtor.  •  It 
is  not  necessary,  that  the  collusion  should  be  circom- 
*  stantially  detailed.  It  is  always  generally  stated ;  and  it 
is  essential,  that  it  should  be  denied ;  as  it  was  in  Bowser 
y.  Hughes (8^). 

In  Twogood  y.  Sufanstan (85)  yonr  Lordship  stated, 
that  there  is  no  doubt,  a  bankrupt  may  come  during  his 
bankruptcy,  and  insist  upon  an  inspection  in  respect  of 
his  ultimate  interest*  There  is  no  greait  inconvenience^ 
sufficient  to  alarm  the  Court,  and  prevent  its  interference 
at  the  suit  of  the  bankrupt,  up  to  the  time  when  the 
assignees  may  choose  to  take  it  into  their  own  hands; 
when  certainly  the  bankrupt's  bill  must  fail.  In  cases, 
where  a  bankrupt  is  bound  to  discover  property  in  an- 
other country,  not  the  object  of  the  Bankrupt  Laws,  the 
ground  must  be,  that  he  might  be  called  upon  to  do 
some  act  to  make  it  available  to  the  bankruptcy. 

The  Lord  Chancellor. 
I  first  raised  the  point,  that  a  creditor,. living  in  Eng- 
.land,  and  subject  to  the  Bankrupt  Laws,  having  attached 
fixe  estate  of  the  bankrupt  abroad,  must  restore  it ;  which 
was  e9tablished  by  the  Courts  of  Common  Pleas  and 
King's  Bench. 

For  the  Plaintiff. 
That  was  in  the  cases  of  Hunter  v.  Potts  ( 86 ),  and 
Philips  V.  Hunter  ( 87 ) :  but  the  whole  argiunent  pro- 
ceeded upon  its  being  personal  pn^erty,  exclusively  ap- 
plicable to  that. 


The 


(88)  Ante,  Vol.  IV,  Ml. 

(84)  1  Anatr.  101. 

(85)  Ante,  Vol.  V  1,486. 


(86)  ATermRep.  182. 

(87)  1  Htm.  Bla.  402. 
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The  Lard  CwLVCELLOK.  ia03. 

A  great  many  real  estates  in  Scoihmd  are  sold,  under 


Conmbsions  of  Bankruptcy.    There  hire  beeb   many     ^"^^ J^^^«» 

instances  in  my  own  experieiice.  *         Solomons. 

Real  estates 

For  the  Plaintiff:  "»  Saaland 

Caiheari  y,  Blmckwood  {68)  applies  to  that.    Estates  '^^^  t^der  a 

in  the  Colonies  are  also  sold  under  Commissions :  but  they  ,     , 

bankmptcy* 

always  take  a  conveyance  from  the  bankrupt  In  the 
present  state  <^  this  property  the  Phuntiff*  is  the  peraon 
entitled  to  institute  the  suit.  A  decision  to  the  contrary 
would  produce  great  injustice,  oti  account  of  his  interest 
m  the  event  of  a  surplus,  and  in  the  amount  of  the  divi- 
dend in  respect  of  his  allowance.  A  creditor,  or  the 
lymkrupt,  may  object  to  the  proof  of  a  debt  against 
the  judgment,  not  only  of  the  aiSsignees,  but  of  the  Com- 
missioners. Suppose  a  mortgagee,  satisfied  in  the  amount 
•f  his  mortgage,  should  istiD  retain  possession  of  the  es- 
tate ;  the  creditors,  influenced,  or  there  being  sufficient 
personal  estate  for  them,  refusing  to  institute  a»  suit. 
From  the  olijection,  that  a  bankrupt  cannot  pay  costs, 
the  most  absurd  consequence  would  follow;  that  he 
eould  not  sustain  an  action  for  a  personal  injury ;  an 
assault  for  instance.  He  is  not  by  the  bankrupt  put  out 
of  the  reach  of  the  protection  of  the  law. 

Mr.  Alexander,  in  Reply; — InClevev.  Mitts  {89)  it  "ksls 
held,  that  the  Statutes  of  bankruptcy  do  not  extend  to  the 
Colonies;  but  the  assignment  under,  the  Commission, is 
in  die  Courts  abroad  considered  voluntary;  and  takes 
place  as  such  between  the  assignees  and  the  bankrupt; 
but  does  not  affect  t^e  rights  of  other  creditors :  and  it 

.  \  was 

*  (88)  \  Cooke's  Bank.  law,  CbcApfl,  stated  from  a  note  of 

189.  8th  ed.  318.  Cut.  Bank.  Lord  JT^niyon's.  Seel  Cooke's 

Law,  105.  Bank.  Law,  303.  8th  ed.'  by 

an)  17UiJ«fy,1704,atthe  Mr.  Roots,  333. 

Vol.  IX.  F 
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was  80  settled  in  Wilson's  bankruptcy.  From  diat  time 
itis  settled,  as  it  was  previously  understood,  that,  though 
a  particular  creditor  might  not  be  derived  of  the  remedy 
in  that  country,  yet  as  between  die  bankrupt  and  die 
assignees  the  effect  was  a  voluntary  assignment ;  and  he 
could  not  say,  they  had  no  interest  in  it.  It  cannot  be 
contended,  that,  because  certain  solemmties  are  necessary 
to  pass  the  legal  interest,  the  equitable  interest  will  not 
pass  without  them:  nor  has  that  b^n  the  course  as  to 
estates  in  Scotland^  The  bankrupt  cannot  rest  his  suit 
upon  the  want  of  those  requisites,  with  which  it  his  duty 
lo  invest  his  assignees.  This  is  confirmed  by  Cathcart  v* 
Blackwood*  The  bankrupt  has  a  much  more  easy  and 
less  expensive  remedy,  referred  to  in  Spragg  v.  Binkesi 
by  petition,  admitting  his  own  oath.  « 


The  Lord  Chancellor. 
The  bill  does  not  allege,  that  the  Commissioners  have 
aasiigned  or  conveyed  the  property  to  the  assignees;  or 
have  done  any  other  act,  if  necessary,  to  invest  them  with 
it.  I  consider  the  bill  as  admitting,  that  the  Commission 
is  to  go  on:  and  is  well  founded.  The  statement  upon 
the  whole  tends  to  assert,  that  the  estate  in  England  and 
mBerbice  is  really  firee  from  all  incumbrances;  and  the 
result  of  the  account  would  be  fiivorable  to  the  assignees. 
No  circumstance  is  stated  to  shew,  from  what  the  general 
charge,  that  the  assignees  aqp  acting  in  collusion,  is 
inferred;  and  no  allegation,  as  there  is  generally,  of 
any  direct  application  fi*om  this  Plaintiff  to  them  to 
institute  a  suit;  which,  it  must  be  remembered,  they 
cannot  do  without  the  assent  of  the  creditors.  There  is 
nothing  of  that  sort  to  be  collected,  except  by  implica* 
tion  from  one  passage.  ^  refusal  to  institute  a  suit  is  not 
proof  of  collusion,  where  suit  is  not  the  only  remedy. 
The  prayer  of  the  biU  clearly  supposes,  the  Commission  ia 
to  l{e  effective :  the  ass^^nees  to  be  the  hands  to  receive^ 

admittipg 
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^Ukmt&kg  lllereforei  that,  though  h  ia  not  stated,  that  .1608. 
die  aarigHment  and  conveyance  were  made,  which  ought 
to  have  been  made,  the  case  is  to  be  looked  at  as  a  pro- 
ceeding in  bankruptcy;  in  which  all  such  things  neces-  SoLOMONi. 
earily  take  place.  The  bill  does  not  aver,  that  there  is 
uny  interest  in  the  bankrupt  from  the  actual  state  of  his 
aflbirs,  such  as  they  are,  or  may  become,  in  matter  of 
account  and  quanium  of  debts.  It  states  his  interest  no 
liigher  than  that,  which  every  bankrupt  has  under  the 
law.  It  is  therefore  to  be  reasoned  as  a  possible  case, 
that  the  eflfects  may  not  pay  1^. ;  or,  that  they  may  pay 
90if. ;  leaving  a  surplus ;  differing  therefore  from  the  case 
in  Anstruiher;  in  which  the  bill  averred,  that  there  would 
be  a  surplus.         . 

The  bankrupt  laws  vest  in  the  assignees  all  the  pro-    At  law  all  the 

perty.  -  With  respect  to  what  belonged  to  the  bankrupt,  property,  sub- 

prpviously  to  the  bankruptcy,  they  take  it  a^  assignees ;  J^\  ^° v   to 

and  in  most  cases  must  declare  expressly  as  assignees;  ^    ,    ^/°?  ^' 

i_       1^    1^  /.  *  ,  ,      i_     1  IV      *o  Jocal  sitoa- 

though  there  are.  cases  of  specuilty;  the  bankrupt  after  ^^^  vested  li 

.the  bankruptcy  being  considered  as  agent  for  them.     But  thebaDkruptcy 
U  is  clear  at  law,  the   whole  interest  in  the  property,  in  the  assig-^ 
which  was  his  previously  to  the  bankruptcy  subject  only  nees ;  who  in 
to  the  distinction  as  to  the  local  situation,  is   after  the  ^^^^  cases 
bankruptcy  legally  vested  in  the  assignees ;  and  so  an  ""**  aeclaro 
admission,  that  the  Commission  legally  issued,  and  the 
property  is  to  come  to  his  assignees,  is  an  admission,  that 
the  equitable  title  is  altogether  in  the  assignees.     It  is 
fa»^flii>y  therefore  at  law  to  plead  bankruptcy :  the  bank- 
rupt having  no  interest  in  what  he  is  suing  for.      In 
equity  the  whole  order,  management,  and  disposition,  of 
the  banknipt*s  affairs  are  placed  under  that  authority, 
which  the  Lord  Chancellor  exercises  in  bankruptcy ;  and 
there  is  less  difficulty  in ,  such  a  case  in  not  allowing  a 
bin  to  be  filedj  except  in  particular  cases  or  by  special 
penn^sion ;  if  the  bankrupt  is  not  without  remedy,  but 
^has  a  much  better  and  much  more  beneficial  remedy.       [  ^84  ] 

F2  Suppo^ 
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1808.         Suppose  a  mortgage*  of  the  btokrupt's   estate,  as  inli- 

'^>'^         mated  by  this  bill,  for  an  illegal  consideration :  suppose  it 

^^^^^         usurious:  the  creditor  coming  to  prove  in  the  ordinary 

Solomons,    proceeding,  every  other  creditor  or  even  the  bankrupt, 

DistiQction  be-  might  present  a  petition ;  which  he  has  a  mode  of  veri- 

tween  the  ju-  fying,  thiat  is  not  open  to  him  upon  a  bill :  the  Court 

risdictiotis  la   upon  his  affidavit,  stating  the  usury,  putiting  the  creditor 

tK)aity  and  in  ^  answer ;    and  upon  a  principle  quite  different  from 

bankniptcy^m   ^^^^  ^y^^y^  ^^^^j^^  ^  ^  ^^j^.  ^^^  ^j^^  Plaintiff  in  abUl 

rki  af«  ^^^^^  ^^^  ^^^^  ^^  redeem  without  paying  what  was  due : 
fected  by  nsn*^  ^^  ^7  ^^  jurisdiction  in  bankruptcy  upon  a  petition,  sup- 
ry.  Ill  bank-  ported  by  the  oath  of  the  party  interested,  unanswered, 
nptcy  the  the  security  is  cut  down  altogether ;  not  leaving  the  party 
(>arty  is  not,  as  a  creditor  even  for  what  was  actually  advanced  (90).  It  is 
in  the  other  g^jj^  therie  are  cases,  where  the  creditor  has  no  occasion 
case,  le    a  ere-  ^^  come  in  under  the  bankruptcy.  .  Still  the  bankrupt  is 

^   .»       not  without  relief.     We  have  to  look  to  what  the  law  has 
was  actoally 

advanced.  ordained  with  respect  to  what  assignees  are  to  do,,  or 

not,  particularly  as  to  instituting  suits.  Primd  facie  the 
Bankrupt  stat-  bankrupt  has  no  demand :  but  if  he  states,  that  apparent 
ing  that  appa-  incumbrances  upon  the  property  are  no  substantial  charge, 
rent  mcnm-  ^y^^^  ^.jj^  assignees  are  prevented  by  the  creditors  from 
.  interfering,  or,  if  the  creditors  would  permit  them,  re- 

chanre  and  ^"^^'  ^^  ^^  ^^*^  refuse,  to  interfere,  and  give  him  the 
the  assignees  ^^h^^c^  of  a  surplus,  the  Court  would  say,  with  reference 
refnsing,  or  to  the  circumstance,  that  the  bankrupt  cannot  sue,  the 
not  permitted  law  supposing,  that  he  has  no  interest  in  the  property, 
by  the  credi-  yet  that  is  not  to  be  acted  upon  to  the  effect  of 
tors,  to  mter-  gj^gg  injustice.  Therefore,  if  he  can  give  security  for 
fere,  permitted  ^^  ^^^^  ^j^^  j^j  Chancellor  wUl  order  the  assimees 
to  use  their   .  ...  ,    .  ,    ,         ® 

names  indem-  ^  P^wmt  hun  to  use  their  names,  to  enable  hmi  to  re- 

Difjing  tbem.     ^^^^^  ^^®  property ;  indemnifying  them.     The  bankrupt 

therefore  is  without  any  groimd  of  complaint. 

• 

As  to  authority.  Lord  Ahanley  has  in  Spragg  v.  Binkes 

stated, 

(90)  Ex  parte  Scrivener,  3  Kcf.  Sf  Bea.  14.    Ex  parte  Burt, 
1  Madd.  46. 
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'  stated,  not  a  direct  *  authority  upon  the  subject,  but  two 
▼ery  weighty  dicia;  Vhen  the  enoimous  inconvenience 
of  permitting  such  a  BiQ  is  considered;  for  then  the 
bankrupt  may  file  such  a  Bitt  against  every  6their  credi- 
tor; and  if  he  could,  their  suits  could  not  be  stopped; 
but  must  all  go  on,  till  the  assignees  make  themselves 
parties  to  all  those  suits ;  and  this  is  not  for  the  purpose 
pf  renyedyiilg  any  mischief;  for  there  is  as  convenient  a 
inode  for  the  bankrupt  to  proceed  in  another  form, 
Jjord  4^hanley  in  that  case  in  the  most  positive  terms  exr 
pres9es,  that  there  is  no  dot(bt  as  to  the  case  of  bank? 
n^ptcy ;  and  he  thought,  there  was  no  case,  in  which  the 
jurisdiction  in  bankruptcy  cannot  give  all  the  relief  re- 
quiredf  The  same  sort  of  doctrine  is  established  in 
Bowser  Y*  Hughes;  but  the  reasons  of  the  judgment  are 
not  explained  in  the  report.  The  plea  there,  stating  a 
great  variety  of  circumstances,  is  very  like  an  answei* : 
but  it  was  held  good  as  a  plea.  That  is  an  authority 
therefore,  that  an  insolvent  debtor  is  placed  in  the  si- 
tuation, in  which  Lord  Ahanley  considered .  the  bank? 
rupt  to  be ;  that  the  order,  disposition,  and  nfanagement, 
of  the  estate,  is  so  far  taken  out  of  the  party,  that  he 
cannot  sue  in  respect  of  the  surplus. '  The  weight  of  au- 
thority is  aided  by  the  circumstance,  that  no  such  Bill 
was  ever  filed;  though  the  occasion  is  administered  \x\ 
.almost  every  bankruptcy. 


1803. 


Bbnficld 

V. 

Solomons^ 


But  it  is  said,  in  this  instance  the  estate  is  not  lasted 
in  the  assignees.  That  is  put  in  two  ways ;  1st,  that  the 
^estate,  generally,  is  not  vested  in  the  assignees ;  2dly, 
in  respect  of  the  local  situation  of  the  property.  As  to 
the  first,  there  is  a  genial  allegation :  though  ixot  e:(pres8, 
yet  in  the  allegation  and  prayer  it  is  supposed,  that  the 
proceeding  in  the  btuikruptcy  will  be  effectual  up  to  the 
p<nnt  of  distribution.  As  to  the  Berbice  estate,  not- 
withstanding what  is  said  as  to  personal  estate  merely  in 
some  of  ti^  cases,  the  principle  is,  that  whatever  the 

bankrupt 
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■Solomons. 

Priociple,  that 
what  the  bank- 
rupt   may  de- 
part with    the 
creditors  shall 
have  the  bene- 
fit of  dnder  the 
bankruptcy. 
Adopted  as  to 
estates  in  Scot- 
land and  the 
Colonies. 


Creditor  per- 
mitted to  sae 
the  debtor  in 
^nity  upon 
eoliusioil  ^ith 


baakrupt  may  depart  with  in  some  way  or  other  the  cre- 
ditors shaH  have  the  benefit  of  under  the  bankruptcy ; 
and  that  is  adopted  as  to  estates  in  Scotland^  and  also  in 
the  Plantations.  But  there  is  another  answer ;  that  the 
estate  is  departed  with  as  to  Solomons;  and  the  question 
is  only  with  r^ard  to  the  title  between  Solomons  and 
TumbuU.  A  third  answer  is,  that,  if  the  law  be,  that  a 
bankrupt  is  bound  to  make  a  title  good  in  his  assignees, 
it  would  be  enormous  to  permit  him  to  sue,  merely  be- 
cause he  has  not  made  it  good ;  though  he  could  not  be 
permitted  to  sue,  if  he  had.  It  is  said,  collusion  is  not 
stated  particularly.  The  Court  does  not  look  at  a  credi- 
tor or  a  legatee,  pecuniary  or  residuary,  in  the  same  light 
as  a  bankrupt.  Persons  claiming  in  those  characters  have 
the  equitable  "gro^rty  primd  fade :  the  legatee  claiming 
under  an  instrument  professing  to  give  him  the  property; 
which  primd  fade  the  executor  must,  admit  to  have  given 
it  to  him ;  and  cannot  say,  until  it  is  demonstrated  by  an 
account,  that  he  has  it  not.  But  the  theory  of  bank- 
ruptcy is,  that  the  party  is  a  bankrupt,  becauise  he  can^ 
not  pay  his  debts.  The  primd  facie  intendment  there- 
fore is,  that  he  has  not  property ;  and  this  Bill  does  not 
contain  a  single  allegation,  or  ground  for  inference,  that 
if  the  mortgage  is  cut  down,  there  would  still  be  Half  a 
Crown  for  the  creditors.  In  the  one  case  therefore  I 
act  upon  the  supposition  of  law,  that  there  is  something-: 
in  the  other  the  supposition  of  law  is,  that  there  is 
nothing.  As  to  tlie  allegation  of  collusion,  where  it  is  un- 
necessary to  act  upon  so  general  an  allegation,  I  should 
have  great  reluctance  to  act  upon  it ;  founded  upon  this 
consideration;  that  I  was  much  distressed  in  Alsager  v. 
Rowley  ( 91 )  to  sAy,  what  were  the  circumstances  to  con- 
stitute coUusion  between  the  executor  and  the  debtor,  in 
respect  of  which  the  creditor  was  to  be  permitted  to  sue 

the 

(91)  Ante,  Vol.  VI,  748. 
the  executor. 
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.die  debtor  In  equity.  In  aH  such  cases  it  is  very  con* 
Tenient  to  state  the  £Eicts,  upon  which  the  allegation  of 
collusion  is  made.  There  is  great  inconrenience  in  join* 
ing  issue  upon  this  general  allegation ;  •  the  Defendant 
not  having  a  hint  of  any  one  factj  from  which  it  is  to  be 
inferred.  But  if  the  cases  are  right,  in  which  such  a  g^ 
neral  allegation  has  been  considered  sufficient  to  shut  out 
«  demurreri  still  that  is  not  conclusive  upon  a  case,  in 
which,  by  the  intendment  of  law,  the  bankrupt  has  no 
interest  in  the  property,  which  entitles  him  to  stand  for 
his  interest  as  a  suitor.  In  such  a  case  I  may  safely  deny 
their  application;  which  is  not  done  at  the  expence  of 
his  possible  interest;  and  the  effect  is  only  to  put  him 
to  another  proceeding ;  by  which  he  may  as  beneficially, 
-and  in  many  instances  more  beneficially,  enter  into  the 
discussion.  I  will  not  therefore,  upon  such  an  allegation, 
break  into  the  practice,  standing  upon  the  ground  of  in« 
convenience,  sa  strong,  that  no  such  instance  is  to  be 
found;  dreaded  by  the  Legislature ;  providing,  that  even 
assignees  should  not  sue  without  the  assent  of  creditors: 
and  in  a  case,  in  which  the  Court,  refusing  to  subject 
the  parties  to  the  inconvenience,  endangers  no  substan* 
interest  whatsoever,  that  the  bankrupt  has. 


1808. 


Bbnfibkd 
Solomons, 


The  Demurrer  was  allowed. 


MITFORD  V.  MITFORD. 


Rolls. 
1803. 
,     Feb.  171*. 

^ATHARINE  MITFORD  by  her  Wifl,  gave  thtf   The  general 
sum  of  3000/.  to  William  and  Robert  Mii/ard ;  m*  assignment  in 

trust  that  they  or  the  survivor,  should  place  the  same  out  bankruptcy  has 

/  not  the  effect 
of  redociog 
into  possession  a  legacy  of  stock  in  trast  for  the  bankrupt's  wife;  whoso 
right  by  survivorship  was  established  against  the  assignees. 

Settlement  in  consideration  of  the  fortune  of  the  wife  conGned  to  her 
fortnnetit  the  time;  unless  expressed  to  eomprehend  fhture  accessions, 
V    •    «  No  claim  can  be  maintained  by  the  husband,  or  in  bis  right,  while 
the  terms  are  not  fulfilled  on  his  part. 
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act 'interest,  either  ^ on  OoTernment  or  private  securitiei^, 
ijEnd  paythe  interest,  dividends,  and  proceeds,  thereof 
unto  her  sister  Charlotte  Mitford  during  the  term  of  her 
natural  life,  or  untO  she  should  be  married,  which  should 
first  happen ;  and  from  and  immediately  after  the.  death 
or  marriage  of  her  said  sister,  which  should  first  happen, 
she  gave  the*  said  principal  sum  of  3000/.  between  Wit- 
liam-Miiford  send  her  brother  John  Mitfotd,  and.  her 
sister  Sarah^  the  wife  of  Robert  Mitford,  in  equal  shares 
and  proportions ;  and  she  appointed  Charlotte.  Mitford 
tier  executrix. 


The  testatrix  died  in  1783.  In  July  1784f  Robert 
Mitford  became  a  bankrupt;  and  having  obtained  his 
certificate  in  September  following,  died  in  1790^  leaving 
his  wife  and  one  child  by  her,  a  son,  surviving.  In  1789 
Charlotte  Mitford  married, 

• 

The  Bill  was  filed  by  William  Mitford,  the  surviving 
trustee  under  the  will,  against  Sarah  Mitford,  the  widow 
t)f  Robert,  wd  the  assignees  under  the  Commission  of 
bankruptcy  against  him;  sugglssdng  the  opposite  claims 
of  the  Defendants  to  1355/.  16s.  Sd.  4*  per  cent.  Con* 
solidated  Bank  Annuities,  being  one  third  of  the  Fund 
produced  by  the  legacy  of  3000/. ;  and  praying,  that  their 
rights  may  be  ascertained. 

The  assignees  by  their  answer  claimed  the  fiind  and 
the  dividends  since  the  marriage  of  Charlotte  Mitford, 
^8  having  passed  ppder  the  assignment ;  insisting  farther* 
that  as  upon  the  marriage  of  Robert  and  Sarah  Mitford 
a  settlement  was  made  u^n  Saraf^  Mitford  and  the  issu<^ 
of  the  marriage,  she  is  not  entitled  to  any  farther  pro- 
vision out  of  the  said  fund. 


The  Defendant  Sarah  Mitford  by  her  answer  stated 
4)ip  setjlement,  made-  upon  her  marriage  in  Ocfober 
'/".■.''  '  'i777j 
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1777;  by  which  a  considerable  part  of  her  foriuM^wa« 
giTeo  up  to  Robert  Miiford  ^trhoy  in  consideratioa  o£ 
such  fortune,  and  for  other  coQsiderationsi  oovenanteii  to ' 
pay  the  sum  of  6000/-;  whickwas  to  be  placed^'out.at 
interest ;  and  the  interest  to  be  paid  to  him  for  life;  and 
afterwards  to  Sarah Mitford' tot  fife;  and  the  prihdpal 
^ras  ta  be  for  the  benefit  of  their  children  ori;hild  j  and 
if  there  should  be  only  one  dliild,  a  son,'  the  saaie  to  be 
paidtOj  or  vested  in,  him,  at  his  age  of  twenty«one;  and 
Maberi  Mitford  covenanted' to  pay  the  said  sum<of  6000/. 
fe  manaer  and  proportions  -following :  lOOO/.  at  Or  before 
die  end  of  seven  years  from  the  marriage  f  and  1000/. 
a  year,  at  or  before  the  end  of  the  next. five  successive 
years ;  so  that  the  whole  should  be  paid-  be£Dre  the 
end  of  twelve  years  next  ensuing  the  marriage,  in  case 
Robert  Mitford  should  so  long  live:  but  in  case  he 
should  die  before  the  said  sum  of  600(iiL>  or  any  part 
thereof,  diould  be  paid,  leaving  his  wife,  or  any  child 
by  her,  his  executors  were  to  pay  the  same,  or  the  re-^ 

• 

mainder  thereof,  within,  twelve  months  Itfter  his  decease: 
bur  in  case  his  wife,  or  any  child  of  'the  said  marriage, 
diould  not  be  Uving  at  his  decease,  then  he  was  to 
pay  the -sum  of  3000/.  only,  part  of  i^aid  sum  of  6000/. ; 
and .  over  which  Sarah  Mitford  had  a  power  of  appoint^ 


1803. 

HlTFOfLD. 
MitFORO. 


meat. 


•I 


The  answer  ferther  stated,  that  upon  an  application 
by  the  trustees  "under  the  settlement  in  August  1784,  by 
petition  in  the  bankruptcy  to  prove  the  sum  of  6000/., 
it  was  declared,  that  they  were,  at  the  issuing  of  the 
Commission,  creditors  for  3000/.  only;  which  was  payable 
free  firom  any  contingency ;  and  the  proof  was  ordered 
accordingly;  and  the  dividends  to  be  laid  out,  and  the 
interest  paid  to  the  assignees  during  the  life  ot  Robert 

Miiford[m). 

The 

(03)  Ex  parte  Mitford,  1  Bra.  C  C.  399*    Spe  E^  part^ 
^wrktr,  post,  ll(f. 
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jeos.  The  Defendant  then  insisted,  that,  as  her  late  husband 

jobtained  his  certificate,  and  died,  before  her  share  of  the 
*  legacy  of  30002.  or  the  produce  was  reduced  into  poo- 
JtiTFpBD.  session,  the  assignees  hatre  no  interest;  and.  the  De- 
fendant, as  having  survived  hjsr  husband,  is  entitled 
thereto  from  the  marriage. of  her  sister  Charlotte.  The 
Imswer  also  submitted,  that  if  the  assignees,  had  any 
equitable  interest  in  the  legacy ;  yet,  as  she  and  her  son 
could  not  have  any  benefit  of  the  sum  of  30001^,  part 
of  the  said  sun>  of  6000/.,  under  the  Commission,  the 
payment  thereof  being  subject  to  a  contingency,  there 
would  be  the  less  reason  for  their  being  allowed  such  an 
eiquity. 

•  m 

Mr.  RonAUy  and  Afr.  HoUUt^  for  the  Defendant 
Sarah  Miiford. 
Nothing  having  been  done  either  by  the  bankrupt  (93) 
or  ^e  assignees  to  reduce  this  interest  into  possession^ 
the  consequence  is,  the  widow  is  now  entitled  to  th# 
whole  by  survivorship ;  or  at  least  to  some  provision  out 
of  it:  Jacobson  v.  WiUiams^d^).  The  assignees  ar^ 
l>ound,  as  the.  husband  was;  and  though  it  has  been 
doubted,  whether  a  particular  assignee  for  valuable  con* 
sideration  sbquld  not  take  the  property  free  firom  the 
equity  of  the  wife,  that  distinction  is  now  done  away  (95), 
The  first  case  was  that  of  a  general  assignee :  Burnett  ▼• 
Kinnastan{9Q)\  in  which  the  principle  is  correcdy  laid 
down^  that  tl|e»  right,  of  the  assignee  is  nothing  more 
than  what  the  husband  could  claim;  dependii^;,  not 
upon  the  nature  of  the  interest,  whether  the  trust  of  Wk 
term,  or  a  chose  in  action,  but  upon  the  necessity  of  conh* 
ipg  into  equity ;  when  the  Court  will  do  what  is  right ; 

i£ 

(d3)  Wildmm  v.  Wttdman,     note  to  Frmneo  v.  Franco,  amt 

post,  174.     Nash  v.  Nash,  2      the  note,  II,  609. 

Mmdd.  133.  (95)  See  ante,   Franco  r. 

(94)  1  P.  WiU.  382.    See      Franco,  Vol.  IV,  515,   and 

ante.  Vol.  IV,  531,  in  the     the  refetences. 

(96)  2  Fcni.  401. 
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if  the  fuit  fa  brought  m  the  life  of  the  husband.  Grey  t. 
Kenii$h{91)y  corrected  hi  Mr.  Cox'%  note(98)i  fa  pre* 
cfaely  thfa  case :  the  husband  become  bankrupt ;  but 
died,  without  any  thing  done  to  reduce  it  into  possession* 
b  Qdyer  v.-  WUkhuan  (  99  )i  upon  a  Bill  by  the  assignees 
of  die  husband^  a  bankrupf,  Lord  BathurH  was  of  oj»- 
taaa,  that  as  hq  died^  before  any  thing  was  done  to  re^ 
duee  the  legacy  of  SOOO^  South  Sea  stock  into  possession, 
it  snrnved  to  the  wife}  and  the  assignees  had  no  title; 
■ad  dismfased  the  Bill.  Lord  Hardwicke.  in  all  the 
caaesy  laid  stress  upon  the  circumstance^  that  the  husband 
was  fiVing.  So  did  Lord  Nartiingtan  in  WennUm  V. 
Mm9am(lO0y  That  circumstance  makes  the  whole  dif* 
ference.  If  the  assignees  had  brought  a  bill  in  the  life 
of  the  husband,  ihey  would  have  had  ihe  common  in- 
terest of  the  husband  to  bring  the  legacy  into  Court,  and 
propose  a  settlement.  But  no  suit  having  been  insti<> 
tuted,  no  property  passed ;  and  the  right  of  action  sur^ 
vi?es.  In  Saddingion  v.  Kinsman  ( 1 ),  which  was  not 
decided,  the  Lard  Chancellor  asked,  whether  there  was 
any  caae  contradicting  Gayer  r.  fVUkinion ;  declaring,  ha 
did  not  recollect  any. 


1803. 


MiTFORD 

V. 
MlTFOB^, 


.  Upon  the  other  point,  admitting  the  bankrupt  was  dis- 
charged as  to  one  sum  of  3000/.,  the  other  sum,  of  the 
tame  amount,  became  due  after  the  bankruptcy.  Bqt 
neither  he  nor  the  assignees  could  claim,  except  undet 
the  settlement  i  the  terms  of  which  have  not  been  fulfilled 
cm  hfa  piart. 


Mr.  Riehards  and  Mr.  Cooker  for  the  Assignees. 

is  property  does  not  survive  to  the  wife.  The  assig? 
neea  admit,  that  the  widow  fa  entitled  to  a  settlement,  if  a 
proper  provision  has  not  been  already  made.    The  law, 

with 


(»7)  1  Atk.  280. 
(W)  1  P.  WiiL  469. 
(90)  1  Bro.  0.  €.  M,  m 
I^JKek.  492. 


(100)  In  Chancery,  1705: 
stated  "in  Mr.  Cm*s  note^  I 
P.WUL460,  bthMt 

(I)  I  Bro.  C.  C.  44. 
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witb^  reference  to  a  ehote  in  action^  or  equitable  interest 
of  the  wifeisy  that  if  the  husband  does  not  reduce  it 
into  possession,  or  act  upon  it  through  a  bond  Jide  pur-r 
chaser,  it  survives.  The  decisions  in  equity  proceed 
upon  the  principle,  that  equity  follows  the  law.  If  the 
husband  sells  the  cho$e  in  ^tion  of  his  wife  for  valunble 
consideration,  she  is  boimd;  and  cannot  after  his  death 
recover  it  for  her  own  use.  If  entitled  in  law,-  she  is 
trustee  for  the  purchaser.  As  to  the  case  of  assignees 
of  a  bankirupt,  a  Court  of  Law  never  interferes  to  make, 
a  provision  for  the  wife.  It  is  purely  a  question  of  equity* 
Considerable  doubt  has  been  entertained  upon  ihe  case 
of  a  particular  assignee.  Lord  Thurlow  thought,  he  was 
not  bound  (2).  But  Pry  or  v.  HiU{S\  and  other  cases, 
haVe  established,  that  where  there  is  an  assignee  for  pay- 
ment of  debts,  or  under  a  Commission  of  Bankruptcy,  or 
a  particular  assignee,  each  is  liable  to  make  a  provision  for 
the  wife.  The  Court  has  never  gone  beyond  that,  except 
in  the  case  cited ;  nor  can  it  go  farther :  the  right  of  surr 
vivovship  being  a  legal  right,  not  to  be  altered ;  and  if 
the  purchaser  from  the  husband  can  hold  it,  he  can  hold 
it  equally  against  the  wife  surviving.  This  never  could 
have  been  reduced  into  possession  by  the  husband :  the 
])articularHnter-est  standing  in  the  way.  It  is  immateiial, 
whether  it  was  capable  of  being  reduced  into  possession, 
if  the  assignment  in  point  of  law  would  have  intercepted 
her  right  of  survivorship ;  and  that  is  the  efiect  of  the 
general  assignment  under  the  bankruptcy.  The  argur 
ment  for  the  right  of  survivorship  makes  it  depend  upon 
the  conduct  of  the  Defendant  to  a  suit  by  the  husband. 
Suppose  dilatory  pleas  put  in :  if  the  reduction  into  pos- 
session means  actual  payment  to  the  husband,  it  might 
thus  be  prevented.     All  that  is  necessary,   is,   that  he 

should 


(2)  Worrall  v.  Marlar, 
Putknan  v.  PeU,  s^ted  in 
J»r.  C^B  noje,  1  P.  mv/. 


459.   ADte,  Vol.  IV,  19,  and 
the  references  io  the  note^ 
(3)  4  Bro.  C.  C.  V^. 
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cbottld  do  BomethiBg^  shewing,    he   meant    to  consider 
die  property  his  own,  and  take  it  to  himself.    The  ge- 
neral assignment  has  that  effect  as  much  as  the  ]>articnlar 
assignment.    The  assi^ment  in  bankruptcy  includes  pos«* 
sibiKties,  and  all  sorts  of  property  and  interest/  over 
which  the  bankrupt  has  any  power;  sind  )6  nev^  consi- 
dered a  voluntary  assignment.    The  case  of  Gayer  v. 
WUkuuM  is  fai  opposition  to  preceding  and  subsequent 
authorities :   Bosvil  *v. .  Brander  ( 4 ),   L6rd  Carterei  v. 
Paschal  ( 5 ),    Bates  v.  Dandy  (  6  ),   Squib  v.  Wyn  ( 7 ), 
Hawkyns  v.  Obyn  (  8  ),  Salisbury  v.  Newton^  cited  (9 )  by 
Lord  Alvanky  in  Franco  v.  Franco  ( 10  ) ;  where  relief  was 
lefiised  to  the  husband,  as-  no  pi^vision  was  made  .for 
his  wife  and  children;   which  these  Defendants  are  ready 
to  do.    In  Pringle  v.  Hodson  (11)  the  very  case  was. be-^ 
fere  JA>rd Loughborough;  who  says  ( 12),.  the  question  of 
survivorship  is  quite  laid  aside  by  the  bankruptcy.     The 
cases  of  Grey  v.  Kentish  and  Gayer  v.  Wilkinson  cannot 
prevail  against  all  this  authority ;  establishing,  that  the 
survivorship  cannot  stand  against  either  an  assignment 
for  valuable  consideration,    or,  what  is  equivalent,  the 
dgnment  in  bankruptcy. 


1803. 


Mli'FORD 
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,  With  respect  to  the  other  part  of  the  case,  there  is  no 
^uity  for  the  point  contended  by  the  widow;  that  she 
is  to  have  this  fund  applied  to  making  up  the  3000^. 
lost  by  the  bankruptcy;  in  other  words,  that,  this  pro- 
perty is  bound  to  make  good  that  loss.  By  this  engage- 
ment he  was  indebted  to  the  trustees,  but  only  to  the 
tmatees,  to  the  amount  of  6000/.  The  circumstance, 
that  the  debt  was  contingent,  and  therefore  incapa- 
ble of  proof  under  the  bankruptcy,  makes  no  differ- 
ence. 


(4)  1  P.  Will  468. 
.    (6)  3  P.  Will.  197.    4  Vm. 
67. 

(e)  2  Aik.  207. 

(7)  I  P.  WiU.  378. 

(8)  2  Atk.  649. 


(9)  Ante,  Vol.  IV,  629. 

(10)  Ante,  Vok  IV,  616. 

(11)  Ante,  Vol.  Ill,  ai7. 
WUdtnan  v.  Wiidman,  post, 
174. 

(12)  Ante,  Vol.  Ill,  619. 
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fuels.  The  widow  caimot  be  in  a  better  rituadoh  than 
her  own  trustees;  whose  right  is  only  to  pursue  the 
assets.  She  has  no  lien  upon  this  property;  and  n^ 
equity  to  take  this  interest  from  the  creditors,  and  apply 
it  to  her  own  debt ;  saying,  they  shall  have  no  part  of 
the  fiindy  till  the.  terms  of  the  setdement  are  completely 
fulfilled.  Why  should  such  an  equity  attach  upon  thf 
part  of  the  debt,  that  is  contingent,  and  liot  upon  that, 
which  was  capable  of  ..proof. 


.  Mr.  RomUly,  in-  Reply. 

The  authority  in  Pringle  v.  Hodgson  is  a  mere  dictum. 
Bowil  v.  Brander  is  the  only  case  as  to  assignees  of  a 
bankrupt;   and  th^  decision  is  merely,  that  the  Court 
wotild  not  assist  the  wife  to  get  the  mortgage  deeds  from 
them.     Grey  v.  Kentish  and  Gayer  t.  Wilkinson  fully 
decide  this  point.    It  is  not  necessary  to  consider  the 
cases  of  assignment  for  valuable  consideration ;  though 
Burnet  v.  KinnasUm  is  one  of  that  description.    These 
cases  stand  upon  a  ground  perfectly  dbtikict.    The  as- 
signment in  bankruptcy  gives  the  assignees  every  thing 
the  bankrupt  had ;  places  them  in  his  situation ;  and  cer- 
tainly, if  the  bankruptcy  had  not  happened,  this  would 
not  have  been  reduced  into  possession.    The  assignment, 
merely  putting  the  assignees  in  the  situation  of  the  hus* 
band,  giving  them  the  opportunity  of  reducing  it  into 
possession  by  taking  proper  steps,    cannot  itself  have 
the  effect  of  reducing  it  into  possession.     It  is  said  to 
be  absurd,  that  this  should  depend  upon  the  delay  of 
the  Defendant  to  the  suit  of  the  husband.     But  there 
is  no  doubtj  that  if  the  husband  dies,  before  he  gets 
judgment  in  his  own  name,  it  will  survive;  for  a  judg^ 
ment  in  the  names  of  him  and  his  wife  will  survive  to 
her.    If  an  assignment  for  valuable  consideration  has  the 
effect  of  reducing  into  possession,  it  must  be  upon  this 
distinction;  the  declared  intention  as  to  that  particular 
demand.     Can  the  assignment  in  law,  where  the  hus- 
band 


GA8ES  IN  CHANCER V; 

iMUdd  is  perfectly  passive,  and  whieh  is  getieraBy,  is  it 
eoght  to  bej  contrary  to  his  wishj  have  the  e£feet  of  de^ 
vesting  all  this  property  t  Can  that  have  taakgy  to  an 
assignment  for  valuable  consideration  t 

*  Tlie  principle  upon  the  other  point  is,  that  where  the 
husband  makes  a  setdementj  providing,  that  in  conndera* 
lion  of  his  paying  those  sums  he  is  to  have  the  fortune  of 
hb  wife,  if  he,  or  persons  representing  him,  come,  for 
part  of  her  fortune,  by  common  equity  she  has  a  lieti  for 
diat  consideration,  whieh  was  never  paid  to  her.  Ad« 
sitting  the  demand  to  be  satisfied  as  to  3000/.  the  re-^ 
mainder  of  the  consideration  for  her  fortune  is  a  debtf 
which  has  not  been  paid ;  and  a  purchaser  cannot  claim 
nnder  the  contract  for  sale,  without  paying  the  consi* 
defatioD. 


05 


Tke  Master  of  the  Rolls  (after  stating  the  case).  : 
The  Bill  is  filed  by  the  trustees  upon  the  opposite 
daima  set  up  by  the  widow  pf  the  deceased  bankrupt 
and  by  his  assignees.  Mrs.  Mifford  contends,  that  aa 
she  has  outlived  ^  her  husband,  who  never  reduced  the 
legacy  into  possession,  she  is  entitled  by  survivorship* 
The  assignees  ^tate,  that  Mrs.  Mitfard  had  a  settlement 
made  upon  her  on  her  marriage,  so  that  the  bankrupt 
hecam<  the  purchaser  of  her  fortune ;  and  therefore  they 
submit,  whether  they  be  not  entitled  to  the  whole  of  the 
monqr :  but  they  contend,  that  at  all  events  they  are  en^ 
tided  to  it  subject  to  a  proper  setdement  to  be  made  upon 
hor*  What  the  setdement  was,  that  was  made  by  the 
bankrupt  upon  his  marriage,  is  not  stated  by  the  assig<r 
nees.  The  mere  &ct  that  there  was  a  setdement,  does 
by  no  means  fHrpve,  that  the  husband  became  a  purchaser 
of  all  the  fortune,  that  might  afterwards  come  to  her  (18)« 
This  setdement  appears  to  be  in  consideratiiDn  of  her 
ibftmie,  as  specified  and  described  in  the  deed  itself;  part 

Of 

(13)  Carr  v.  Taylor,  post,  Vol.  X,  W4. 
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of  wl^di  was  settled; '  and  part  paid  to  the  hosbaiid; 
So  he  cannot  be  considered  a  purchaser  of  any  thing 
mor^  than  the  fortune  she  then  had;  for  hard HardMcie 
states  ( 14)  in  Gatfarih  v«  Bradley y  that  if  a  man  mar- 
rieSy  and  in  consideration  of  that  marriage  makes  a  settle- 
ment upon  the  wife  by  way  of  jointure,  and  in  considera- 
tion of  such  portion  a^  she  is  or  may  be  entitled  to,  if  any 
thing  con^s  afterwards  dyring  the  coverture  to  the  wife^ 
he  is  considered  as  a  purchaser ;  and  shall  take  it«  If 
on  the  other  hand  the  settlement  on  the  wife  is  in  con- 
sideration of  her  present  portion  or  fortune,  without 
reference  to  what  comes  af)«rwards,  and  the  husband 
does  not  rfedu^e  it  into  possession,  it  will  survive  to  the 
wife  in  equity,  as  well  as  by  the  rule  of  law* 

•  •  • 

Even  if  it  were  otherwise,  it  is  contended,  and  I  think 
with  justice,  that,'  while  the  obligations  of  the  husband 
remain  imperformed,  as  it  is  said  they  do  to  the  extent 
of  3000/.  which  in  the  case.  Ex  parte  Mitford  (15), 
was  held  not  proveable  under  the  Commission,  neither 
he  not  any  person  claiming  under  him  could  be  permitted 
to  receive  any  part  of  her  fortune  Upon  any  other  con- 
dition than  that  of  making  good  the  settlement.  But 
upon  that  supposition,  not  the  wife,  but  the  trustees 
under  the  settlement  would  be  entitled  to  the  fund,  or 
to  so  much  as  may  be  necessary  to  make  good  the  defi- 
ciency; for  the  husband  or  his  assignees,  if  purchasers, 
would  have  the  right,  subject  only  to  ^the  equity  of  the 
trustees  to  have  the  settlement  made  good.  But  if  the 
husband  be  no  purchaser,  as  I  am  of  opinion  he  is  not, 
the  trustees  have  no  claim  whatever  upon  it;  but  the 
question  lies  entirely  between  the  assignees  and  the  wife. 
That  question  depends  on  the  effect,  that  an  assignment 
under  a  commission  of  bankruptcy  has  upon  the  chose* 

in 


(14)  2  Vet.  677. 


(15)  1  Bro.  a  a  308. 
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imaeiiam  or 'equitable  interests  <)f  the  wife  of  the  bank- 
TopL  Of  the  many  cases  cited  it  is  necessary  to  examine 
tliofe  only^  in  which  the  contest  has  been  between  the 
surviving  wife  and  the  assignees  of  the  bankrupt  bus- 
Jband*  What  may  have  been  determined  as  to  a  par- 
iicular  assignment  for  valuable  consideration,  or  an  as- 
mgnment  under  a  Commission  of  Bankruptcy,  where  the 
husband  was  living,  when  the  question  between  the  wife 
and  tjie  assignees  has  arisen,  cannot  furnish  a  precise 
rule  for  such  a  case  as  this;  for  between  a  particular 
assignment  for  valuable  consideration  (16),  and  an  as- 
fligiiment  by  operation  of  law,  such  a  distinction  has  al- 
ways been  made,  that  the  effect  of  the  one  is  not  neces- 
sarily to  be  inferred  from  that  produced  by  the  other ; 
and  it  is  only,  where  the  husband  is  dead,  that  the 
question  between  the  wife's,  right  by  survivorship  and 
the  right  of  the  assignees  under  the  Commission  can 
arise. 


1803. 

MiTFORD 

V. 
MiTFORD. 


Distinction 
tween  a  parti- 
cular assign- 
ment for  valu- 
able consider- 
ation, and  an 
assignment  by 
operation  of 
Law ;    as  in 
Bankruptcy. 


.  Id  four  of  the  cases,  that  have  been  referred  to,  the 
question  has  been  of  the  nature  I  have  described;  that 
tt,  between  a  surviving  wife  and  the  assignees  of  a  bank- 
rupt husband.  Two  of  these,  viz.  Bosvil  v.  Brander  ( 17 ), 
and  Pringle  v.  Hodgson  (18),  were  relied  upon  by  the 
assignees ;  and  two,  viz.  Grey  v.  Kentish  (19),  and  Gayer 
T.  Wilkinson {:^\  were  cited  for  the  widow.  Though 
dy  that  is  directly  determined  by  the  first  of  those  cases, 
was,  that  the  wife  should  not  have  the  aid  of  Equity  to 

take 


(10)  See  ante.  Vol.  IV, 
10;  and  the  note,  V,  730. 
EUioit  V.  Cardell,  Stamper  v. 
Barher,  6  Madd.  149,  157. 
In  Pwrdeu  v.  Jaekstm^  1  i?i»- 
seil,  1,  Sir  Thomas  Plumer, 
Master  of  the  Rolls,  upon  great 
consideration  conBrmed  his 
decision,  when  '  Vice  Chan- 
cellar,    in  Homshy  v.  £ee,  2 

Vol.  IX.  G 


Madd,  .16,  against  the  par- 
ticular assignee. 

(17)  1  P.  Will.  458. 

(18)  Ante,  Vol.  Ill,  617. 
(10)  1  Ath.  280,  corrected 

from  the  Register's  Book  in 
Mr.  Cox's  note,  IP.  WiU.  450. 
(20)  Before  Lord  Bathurst, 
1  Bro.  C.  C.  50,  n.  2  Dich. 
402. 
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take  tbe  writings  out  of  the  hands  of  the  assignees  of  het 
deceased  husband,  yet  that  is  founded  upon  the  opinion 
formed  ultimately  by  Sir  Joseph  Jekytt,  that  the  right  to 
the  debt  was  vested  in  the  assignees ;  and  in  Pringle  ▼• 
Hodgson  Lord  Rosslyn  lays  down  the  same  doctrine,  that 
*  the  assignee  at  law  has  a  right  to  the  chose  in  action  of 
the  wife ;  and  the  law  reduces  it  into  possession :  the 
bankrupt  laws  give  over  all,  that  the  husband  had  or 
could  dispose  of,  to  the  assignees :  the  property  is  vested 
by  law  in  them;  and  the  question  of  survivorship  is  quite 
htid  aside  by  the  bankruptcy.  Miles  v.  WiUiams  {21} 
does  not  belong  to  this  class  of  cases.  But  Parker,  Chief 
Justice,  afterwards  Lord  Macclesfield,  deKvering  the  opi- 
nion of  the  Court  of  King's  Bench,  notices  this  point; 
and  expresses  himself  strongly  in  favour  of  the  ass^nees 
against  the  claim  of  the  wife.  But  on  the  other  hand,  in 
Grey  v.  Kentish  Lord  Hardwicke  decided  in  favour  of 
the  surviving  wife  against  the  assignees ;  and  so  did  Loid 
Bathurst  in  Gayer  v.  Wilkinson.  The  case  of  Saddington 
V.  Kinsmcm  {92),  in  which  this  question  was  argued,  never 
was  determined.  But  Lord  Thurlow*s  inclination  is  ma- 
nifest by  the  question  put  by  him,  whether  the  Counsel 
knew  any  case  contradicting  Gayer  v.  Wilkinson;  Lord 
Thurlow  himself  not  recollecting  any. 


Where  such  authorities  are  opposed  to  each  other,  it 
is  necessary  to  examine  the  principles,  on  which  the  de- 
Analogy  be-      cision  of  the  question  depends.  What  interests  survive  to 
tween  the  rules  the  wife  in  Equity  in  general  is  determined  by  analogy 

to  the  rules  of  law.  As  at  law  her  choses  in  action,  Hot 
reduced  into  possession  by  the  husband,  survive  to  her,  bo 
do  her  equitable  interests  in  the  same  case  survive  to  her 
in  Equity.  But  there  are  some  legal  interests,  which  do 
not  admit,  or  stand  in  need,  of  being  reduced  into  pos- 
session; being  in  possession  already,  and  not  Ijring  in 
action;  as  terms  for  years,  and  other  chattels  real;  of 
which  the  legal  title  is  in  the  wife.    They  will  survive,  if 

no 
(21)  I  P.  Will  240.  (22)  1  Bro.  C.  C.  44. 


of  /Law  and 

Equity  as  to  a 
wife's  right  of 
BurFivorship. 
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no  aiei  is  done  by  him:  but  he  may  assign  them;  which         1808. 
passes  die  legal  interest,  whether  with  or  without  consi- 


♦deration.    The  analogy  is  followed  in  Equity.  Eqiiitable      ***'r^<>«^ 
fntesrests  of  the  same  description  may  be  transferred  in      Mitford. 
the  same  maimer.     Therefore  in  I^ord  Carteret  y.  Pas-      [  *99  ] 
€hml{9S)  an  interest  in  die  nature  of  an  equitable  estate 
was  bound  by  the  voluntary  assignment  of  the  husband. 
Wkh  respect  to  ckoses  in  action,  they  are  not  assignable 
at  law;   consequently  the  husband's  assignment  cannot 
prevent  thdr  legally  surviving  to  the  wife.      In  strict 
analogy  therefore  equitable  interests,   of  the  nature  of 
ehmes  m  actum,  ought  not  to  be  afi^ted  by  his  assign- 
ment.    But  in  Equity  a  distinction  seems  to  have  been    Pistinction  in 
made  between  a  voluntary  assignment  and  an  assignment  Equity,  with 
for  valuable  consideration.      The  wife  surviving  is    not  reference  to  a 
bound  by  his  voluntary  assignment.  That  was  determined  ^"^f®  *  "gat  of 

mBwmet  v.  If f nmi^on  ( 24 ) ;  which  case  has  been  ever  ^'^*^"""P> 

,  „        -  ,  ,  «       ,  .        between  ais- 

tince  adhered  to,  and  acted  upon.     But  by  an  assign-  g:«nm^n|  -^ 

ment  for  valuable  consideration  it  is  said  she  is  bound  lonuryand  for 
both  as  to  ckoses  in  action  and  equitable  interests :  Bates  valaafale  oon- 
r.  Dandy  (25),  and  the  *  case  I  before  referred  to.  Lord  sideration. 
Carteret  v.  Paschal,  Supposing  this  doctrine  to  be 
established,  the  question  then  would  be,  Whether  an 
assignment  in  bankruptcy  be  of  the  same  nature  and  pro- 
duces the  same  effect  as  an  actual  assignment  for  valuable 
consideration?  It  may  seem  strange,  that  a  man  should 
in  any  way  be  able  to  transfer  to  another  a  larger  cfr 
better  interest  than  he  has  in  himself.  The  interest  he 
has  in  her  chose  in  action,  or  equitable  interest,  is  only 
a  right  or  power  to  reduce  it  into  possession.  But  what 
is  supposed  to  pass  to  an  assignee  for  valuable  considera- 
tion is  the  absolute  right  to  the  property,  wholly  freed 
from  her  contingent  right  by  survivorship.  K  such  be 
the  rutej  it  is  the  favour  a  Court  of  Equity  shews  to  such 
a  purchaser,  that  operates,  as  in  many  cases  it  does,  to 
put  him  in  a  better  situation  than  the  party,  from  whom 
he  derive  his  titl^.  But  is  an  assignee  under  a  Com- 
mission 
(•23)  3  P.  Will.  107.        (24)  2  Vem.  401 .        (25)  2  Atk.  207. 
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1803.         mission  of  Bankruptcy  pUced  in    a   differeht  situation 
^^^  from  that  of  the  bankrupt  himself?  I  have  ah^ays  under- 

MiTFORD  gtood,  the  aiBsignment  from  the  Commissioners/  like  any 
MiTFORD.  other  assignment  by  operation  of  Law,  passed  his  rights 
Assignment  in  precisely  in  the  same  plight  and  condition  as  he  possessed 
Bankruptcy,  them.  Even  where  a  complete  legal  title  vests  in  them, 
like  any  other  ^^j  tiiete  is  no  notice  of  any  Equity  affecting  it,  they 
assignmen  y  ^j^^  subject  to  whatever  Equity  the  Bankrupt  was  liable 
T  o«  na.aA.  ^*  This  shcws,  thcy  are  not  considered  purchasers  for 
the  rights  of  ^^luable  consideration  in  the  proper  sense  of  the  words, 
the  bankmpt  Indeed  a  distinction  has  been  constantly  taken  between 
precisely  in  the.  them  and  a  particular  assignee  for  a  specific  considera- 
same  plight  tion;  and  the  former  are  placed  in  the  same  class  as 
and  condition  voluntary  assignees  and  personal  representatives.  Thus 
as  he  possesse  .^  Jewson  v.  Moukon  (  26  )  Lord  Hardwicke  says,  it  ia 
to  all '  aaiti  clear,'  if  the  husband  makes  a  voluntary  assignment  of  the 
^.^^  wife's  portion,  the  volunteer  must  stand  in  the  place  of  the 

husband ;  and  there  is  the  same  Equity  as  to  assignees  of 

.    ,      bankrupts :  for  it  is  the  law  that  casts  it  npon  them ;  and 
to  a  particalar 
assiffnee  for  a  ^"  ^Vorral  v.  Marlar  ( 27 )  Lord  Thurlow  says,  a  Court 

speciGc   coDsi-  ^^  Equity  has  much  greater  consideration  for  an  assign- 
deration,  ment  actually  made  by  contract  than  for  an  assignment 

by  mere  operation  of  law ;  for  as  to  the  latter,,  when  the 
equitable  interest  of  the  wife  was  transferred  to  the  cre- 
ditor of  the  husband  by  mere  operation  of  law,  he  stood 
exactly  in  the  place  of  the  husband,  and  was  subject  pre- 
cisely to  the  same  Equity,  with  respect  to  the  wife;  and 
accordingly,  though  it  has  been  much  agitated,  and  is  not 
Whether  a       yet  perhaps  perfectly  determined,  whether  a  particular 
particalar  as-   assignee  be  Uable  to  make  a  provision  for  the  wife  out 
sigtiee  for  a     of  her  fortune,  it  has  long  been  settled,  that  assignees 
specific  consi-    ^^^^  ^  Commission  of  Bankruptcy,  coming  into  a  Court 

, ,    ^  *    of  Equity  to  reduce  the  interest  of  the  wife  into  posses- 

able  to  make  a  ^  '^ 

provision  for    ®^°°»  *^®  bound  to  make  such  a  settlement  as  the  husband 
the  wife  out  of  would 

faor  fortune,  as 

assiirnees  in  ^^^^  ^^  ^'**  ^^'^'  ^'^*'®  °^*®'  ^*^  ^*  ^^»*s/J^ 

Bankruptcy  (27)  1  P.  Will.    450,  Mr.      ante,  Vol.  Ill,  606. 

are,  Quare. 
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'imHiId  in  the  same  case  have  been  compelled  to  make. 
But,  if  the  assignment  has  the  effect  of  reducing  the 
wife's  interest  into  possession^  how  could  this  equity  ever 
have  prevailed  ?  Out  of  that,  of  which  the  husband  has 
obtained  possession,  no  settlement  can  be  compelled.  If 
the  assignment  therefore  put  the  assignees  jn  possession, 
it  would  completely  extinguish  all  the  claims  of  the  wife; 
as  the  possession  of  the  husband  himself  certainly  does. 
They  ought  on  that  principle  to  be  considered  as  coming 
here  to  claim  what  had  by  the  assignment  ceased  to  be  a 

•trust  for  the  wife,  and  become  wholly  a  trust  for  the 
creditors.    But  the  Court  considers  the  assignment  as 
doing  nothing  more  than  to  place  the  assignees  in  tl|e 
room  of  the  husband.    So  far  from  treating  the  assign- 
ment as  equivalent  to  possession,   it  b  upon  the  very 
ground,  that  the  assignees  want  its  assistance  to  reduce 
the  property  into  possession,  that  this  Court  imposes  on 
them  the  condition,  on  which  alone  it  would  have  assisted 
the  husband  to  obtain  the  possession.    It  seems  to  me, 
that  the  decisions  in  favour  of  the  wife's  claim  by  sur- 
vivorship are  most  consonant  to  acknowledged  principles 
with  regard  to  the  operation  of  assignments  under  the 
bankrupt  laws.     It  is  to  be  observed  with  respect  to  the 
cases,  in  which  contrary  doctrines  have  been  advanced, 
that  in  BowU  v.  Brander  Sir  Joseph  JekyU  had  at  first 
decided  against  the  assignees ;   and  at  last  only  refused 
to  interfere  against  them  to  take  the  deeds  out  of  their 
hands ;  expressing  great  doubt,  whether,  if  they  had  come 
into  equity  to  enforce  a  claim  against  the  surviving  wife, 
they  would  have  received  its  assistance ;  that  in  Miles  v» 
Witliams{28)  the  question  was  not  directly  before  the 
Court :  the  point  decided  being  only,  that  the  certificate 
of  the  husband,  would,  if  well  pleaded,  have  been  a  bar 
to  an  action  brought  gainst  him  and  his  wife  on  a 
bond  given  by  her  before  the  marriage ;  and  that  in  tlie 

cabc 
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(28)  1  P.  Will.  24U. 
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case  of  Pringle  v.  Hodgson  the  question  related  to  a 
species  of  property,  which  the  Court  seems  to  hare 
thought  not  to  be  of  the  nature  of  a  chose  in  action,  or 
an  equitable  interest;  being  stock,  that  at  the  time  of 
the  marriage  stood  in  the  wife's  name.  It  cannot  there- 
fore be  said,  that  the  question  before  the  Court  has 
been  directly  and  explicitly  decided  in  either  of  these 
cases. 


\^th  regard  to  the  authorities  on  the  other  side,  it 
may  perhaps  be  obsenred,  that  the  case  of  Grey  v. 
Kentish  is  not  precisely  the  same  in  circumstances  as  the 
present;  for  there  the  husband  died  before  the  tenant 
for  life  of  thie  legacy,  of  which  the  wife  had  the  re- 
mainder ;  and  consequently  there  was  no  period  of  his 
life,  at  which  it  was  in  the  power  of  him  or  his  assignees 
to  have  reduced  it  into  possession.  A  good  deal  of  stress 
was  laid  upon  the  same  circumstance  in  the  argument 
of  the  case  of  Saddington  v.  Kinsman*  But  it  does  not 
appear,  that  the  decision  in  Grey  v.  Kentish  at  all  turned 
on  that  circumstance ;  or  that  Lord  Hardwicke  doubted 
about  the  wife's  having  an  assignable  interest  at  the  time 
of  the  bankruptcy.  In  Bates  v.  Dandy  (^),  and  Haw- 
kyns  v.  O6^it(30),  his  Lordship  held,  that  even  a  pos- 
sibility of  the  wife  might  be  assigned  by  the  husband  for 
a  valuable  consideration.  It  must  therefore  have  been^ 
because  the  assignees  did  not  claim  imder  an  assignment 
of  that  description,  and  not  because  the  interest  was  not 
assignable,  that  the  claim  of  the  widow  prevailed.  In 
Gayer  v.  Wilkinson  the  tenant  for  life  died  before  the 
bankrupt.  In  that  case  therefore,  as  in  this,  the  interest 
of  the  wife  vested  in  possession  before  the  husband's 
death.  But  that  circumstance  was  not  held  to  make  any 
difference  in  favour  of  the  assignees. 

On  the  whole  I  am  of  opinion,  both  on  principle  and 

on 


(29)  2  Atk.  207. 


(30)  2  Atk.  649. 
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on  authority^  that  Mrs.  MUford,  having  survived  her 
}iU8band>  is  entitled  to  the  1355/.  16«.  Sd.  mentioned  in 
the  pleadings,  together  with  the  dividends  thereon,  from 
the  time  of  her  husband's  death :  and  that  the  same 
ought  to  be  transferred  and  paid  to  her  by  the  Plaintiff, 
the  surviving  trustee  (31).^ 

(31)    See  Mr.   ChrisHan'^      Lee,  2  Madd.  le.    1  Roper, 
0lwenratioii8  on  this  case,  1      {Bar.  4*  Feme\  324. 
fi^mL  hem,  265.    Homeby  v. 
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BANBURY  V. 


Ti|'R.  THOMSON,  for  the  Defendant  in  a  Bill  of 
discovery,  moved,  after  the  return  of  the  Commis- 
non,  to  have  the  costs  of  the  discovery ;  referring  to  the 
lite  case  {32),  as  having  settled,  that  the  proper  time  for 
this  application  is  after  the  Commission  returned. 

The  Lard  Chancellor  made  the  Order;  observing, 
that  in  the  case  cited  the  application  was  considered  pre- 
mature; as  the  conduct  of  the  party  in  the  execution  of 
the  Commission  might  influence  the  costs ;  therefore  the 
motion  is  right,  when  the  Commission  is  returned. 

(3t)  Jnonymouit  ^i^te.  Vol.  mined  ;  Foulde   v.  Midgley, 

VUI,  09.    So  in  the  case  of  iVes.^  Bea.  13d*  Beatnet  au 

perpetuating  testimony,   the  Cast$,  31. 
Defendant  not  having   exa- 


1803. 
Aug,  3</. 
The  proper 
time  to  prove 
for  Costs  of 
the  Discovery 
is  after  the 
Commission 
returned. 


FRENCH  V.  HOBSON. 


Rolls. 
1803. 
Aug,  Zd, 

JOHN  FRENCH  L  YNCH  devised  plantations  in      Trustees  and 
the  island  of  Si.  Chrietophef^s,  with  the  stock  belong-  executors 

ing  thereto,  to  Andrew  French,  Daniel  Hobson,  and  Ar-  charged  with 

.,       a  loss,  occa- 
thur    .       ,   . 

sioned  by  a 

breach    of  trust,  by  joining  in  a  transfer  and  sale,    and  lending  the 

produce  to  a  partnership,  in  which  one  of  them  was  engaged;  the  others 

not  receiving  any  bene6t. 

Decree  against  all  to  account  for  the  funds. 
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[  ♦104] 


fiur  BlakCf  their  heirsi  executors^  &c. ;  upon  trust  fi>r 
his  nephew  John  Lynch  French^  eldest  son  of  Andrew 
^ French f  and  the  heirs  of  his  body;  with  remainders  in 
tail,  to  ThomcUf  Andrew,  Daniel,  and  Martin,  the  second, 
thirdy  and  fourth  sons  of  Andrew  French,  successrvely, 
and  to  his  two  daughters,  Bridget  and  Phillis,  as  tenants 
m  common  in  tail ;  remainder  to  the  heirs  of  Andrew 
French.  The  testator  also,  among  other  legacies  and 
annuities,  gave  to  each  of  his  said  nephews  and  nieces, 
except  his  eldest  nephew,  at  the  age  of  twenty-one,  the 
sum  of  3000/. ;  and  after  charging  all  his  personal  estate 
in  England  with  his  debts,  legacies,  &Ci,,  he  gave  all  the 
residue  of  his  personal  estate  to  the  same  trustees,  their 
executors,  &c.,  in  trust  to  be  converted  into  money,  and 
placed  out  on  Government  or  real  securities  ;  the  interest 
and  dividends  whereof  were  from  time  to  time  to  be  paid 
to  and  received  by  Andrew  French  for  life  ;  and  after  his 
death  the  testator  directed,  that  the  principal  should  go 
to  the  persons,  who  should  then  be  entitled  to  the  plan- 
tation under  the  will ;  and  he  appointed  the  trustees  to 
be  his  executors.  ♦ 


The  testator  died  in  1788.  In  1789  the  executors 
transferred  all  the  testator's  stock  into  their  own  names  ; 
and  at  difterent  times  in  that  year  and  1790  sold  out 
considerable  sums  of  stock ;  and  lent  the  produce  to 
Andrew  French  and  John  Newton,  who  were  merchants 
in  partnership,  upon  their  undertaking  to  replace  the 
same. 


By  indenture,  dated  the  15th  o{  August,  1793,  reciting, 
that  a  considerable  part  of  the  personal  estate  of  the 
testator  then  s^od  in  the  Bank  in  the  names  of  the  exe- 
cutors, amounting  to  upwards  of  40,000/.  stock,  and  that 
John  Lynch  French  had  attained  twenty-one  on  the  13th 
of  May  last,  and  had  obtained  an  estate  of  inheritance  in 
fee  simple  in  the  plantation,  and  was  absolutely  entitled, 
subject  to  the  estate  for  life  of  his  father,  to  the  i^due 

of 
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of  the  pergonal  estate,  John  Lynch  French,  in  consi- 
deration of  natural  love  and  aflfection  for  his  brothers 
^  and  sbters,  and  in  order  to  increase  their  fortunes,  ap- 
pointed, that  upon  the  death  o(  Andrew  French,  or  in  his 
Hfe  as  therein  mentioned,  Hobsan  and  Blake  should  raise 
by  sale  of  a  competent  part  of  the  securities,  in  whiclv 
die  residue  of  the  testator's  personal  estate  should  be 
then  invested,  the  sum  of  10,0002.;  in  trust  to  pay  one 
fifth  to  each  of  the  younger  children  o{  Andrew  French, 
who  should  be  living  at  his  death,  when  21,  as  therein 
mentioned;  with  the  common  clause,  that  the  trustees 
should  be  answerable  only  for  their  own  receipts  and 
payments,    acts    and  wilful    defaults,    and    not    other- 

• 


1803. 


French 

HOBSON. 

[♦105] 


J[n  March  1795  Andrew  French    and  John  Newton 

m 

stopped  payment;  at  which  time  they  were  indebted  to 
the  estate  of  the  testator  about  9685/. ;  having  replaced 
part  of  the  funds  lent  to  them.  Thomas  French  died  in 
September  1799,  having  attained  21,  and  released  all  his 
claim  under  the  deed  of  1793.  John  Lynch  French  died 
in  November  1800;  having,  subsequent  to  the  failure  of 
French  and  Newton,  executed  a  release  to  Hobson  and 
Blake*  Andrew  French  died  in  1801.  The  bill  was 
filed  by  the  surviving  children  oi  Andrew  French,  claim- 
ing under  the  deed  of  August  179^ ;  and  praying,  that  in 
case  there  are  no  funds  belonging  to  the  testator  Lynch, 
sufficient  to  pay  them,  the  money  lent  to  French  and 
Newton  may  applied  in  aid ;  and  the  Defendants  Hobson 
and  Blake,  and  the  estate  of  Andrew  French,  may  be 
declared  jointly  and  severally  liable ;  and  the  Plaintiffs 
may  be  decreed  to  be  entitled  either  to  have  so  much 
money,  as  was  produced  by  the  sale  of  the  funds,  paid 
as  money  with  interest,  or  to  have  the  funds  replaced, 
and  the  intermediate  dividends  paid. 


The  Defendants,  the  surviving  executors  of  Lynch,  by 
their  answers  stated,   that  they  joined  in  the  transfers 

ui>on 
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upon  the  representations  of  Andrew  French,  that  it 
would  be  for  the  benefit  of  himself  and  his  children* 
Hobsom  stated,  that  he  nerer  executed  the  deed  of  1793: 
nor  was  he  present  at  the  execution :  nor  did  he  ever  see 
it  till  after  the  &ilure  oi  Andrew  French ;  and  at  the  date 
<of  that  deed  the  funds  standing  in  the  names  of  the  exe- 
cutors were  only  1000/.  Bank  Stock,  12,000/.  4tper  ceaL 
Annuities^  and  ISflOOL  Nayy  Annuities. 

The  lyUsTSR  of  the  Rolls  directed  the  personal  repre^ 
sentative  pf  John  Lynch  French  to  be  made  a  party ;  wbo^ 
by  his  answer  disclaimed  all  right  in  respect  of  the 
shares  of  the  surviving  younger  children  under  the  deed 
of  1793 ;  and  submitted,  that  the  sum  of  8000/.  should 
be  paid. 

Mr.  Piggott,  Mr.  Richards,  and  Mr.  Weare,  for  the 
Plaintiffs. — Mr.  Romitty,  Mr.  Pemberton,  and  Mr.  W» 
Agar,  for  the  Defendants. 

The  Master  of  the  Rolls  (33). 
I  do  not  know  how,  consistently  with  established  rules^ 
I  can  exempt  the  trustees.  According  to  the  established 
rtdes  of  this  Court  (.34),  it  is  impossible  they  can  be  ex- 
cused. Upon  the  opening  of  this  case  I  thought,  a  ques- 
tion might  have  been  made  by  the  representative  of  John 
Lynch  French.  I  did  not  say,  what  might  be  the  effect  of 
that  question.  I  think,  it  is  possible,  nay  probable,  he 
would  not  have  executed  the  deed,  if  he  had  been  apprised 
of  all  circumsttaces.  But  he  acquiesced  in  it  during  his 
life ;  and  if  his  personal  representatives  do  not  object  to  it, 
it  must  be  valid.  It  cannot  lie  in  the  mouth  of  the  trustees 
to  object  to  it.  He  vested  in  them  a  certain,  definitive, 
share  of  the  residue ;  and  if  he  did,  he  necessarily  gave 

them 

(33)  Ex  relatione.  the  note,  11,^  670,  Balchem  v. 

(34)  Ante,     Chambers    v.      Scoti. 
MKnchuhYolYlhlQ^;  and 


CASES  IN  CHANCERY.  I07. 

item  the  lighe  to  enforce  it  Th^  trustees  are  not  to  be  1803. 
heard  to  say,  the  funds  did  not  stand,  where  they  ought  p^TCil 
to  have  be^i,  and  would  have  been>  but  for  this  Inreach  v. 

of  trust.    His  releaae,  when  he  knew  it,  was  good  lor      Hobson. 
what  he  had  left.     But  if  the  assignee  has  the  account 
gireii  to  him,  he  must  have  it  upon  the  principles  of  the 
Comrt ;  and  therefore  they  must  account  for  the  funds. 
All  the  other  funds  must  be  first  applied. 


COWTAN  V.  WILLIAMS.  1803. 

A    BILL  of  interpleader  was  filed  by  a  lessee  of  tithes    The  role,  that 
against  the  lessor,  the  vicar,  and  the  assignees  under  a  isiiaut  can- 
sn  Inaolvent  Act,  of  which  he  took  the  benefit  subse<-  °°*  ^*®  •o  lo- 
qaeirt  to  the  lease ;  both  claiming  the  rent.    An  action  ^]^P*®*^iDg 
was  directed  to  be  brought  by  the  assignees,  and  to  be  j^.    i     |i  -^ 
defisnded  by  the  vicar :  which  was  tried  in  the  Court  j^^  ^^^  l^^jj 
of  Common  Pleas :  where  it  was  determined  upon  argu-  where  the 
ment,  that  the  profits  of  the  vicarage  did  not  belong  to  qaestion  arises 
^  creditors.  npoii  the  act 

of  the  landlord 
The  Attorney  Genera^  for  the  Defendant.  subsequent  to 

The  vicar,  upon  the  question  as  to  the  costs,  took  the  ^* 


that  a  tenant  cannot  file  a  bill  of  interpleader    Costs  as  be» 
agaast  his  landlord;  according  to  Dfiii^eyv.i^Tigot?^  (8$).  tween  the  De- 
fendants to  an 

Mr.  Romithf,  for  the  Plaintiff,  distinguished  this,  as  a  Interpleading 
case  of  exception ;  the  question  arising  from  the  act  of 
the  landlord,  subsequent  to  the  lease. 

The  Lard  Chancellor  concurred  in  that  distinction ; 
and  mentioned  Lord  Thomond^s  Case ;  in  which  a  bill  of 
interpleader  was   filed    by  tenants  against    their  land- 
lord 

(35)  Ante,  Vol.  II,  304  ;  see  the  note,  305. 
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lord  and  persons  claiming  annuitiesi  subsequent  to  die 
lease ;  and  the  bill  was  supported  by  Sir  Thomas  Sewell; 
the  tenant  being  by  the  act  of  the  lessor  entangled  in  a 
question,  which  he  could  never  settle  (36). 


Aug.  20th. 


The  decree  directed,  that  the  costs  of  the  Plaintifl^ 
'both  at  law  and  in  equity,  and  the  costs  of  the  Defendant, 
the  yicar,  in  equity,  should  be  taxed ;  the  Plaintiff*  to  be 
at  liberty  to  retain  his  costs  out  of  the  rent  in  his  hands ; 
and  to  pay  the  remainder  to  the  vicar;  the  Defendants, 
the  assignees,  to  pay  to  the  other  Defendant,  the  vicar, 
what  should  be  so  j^etained  by  the  Plaintiff,  and  the  costs 
of  that  Defendant,  to  be  taxed  (37). 


Mr.  AingCi  for  the  assignees,  with  reference  to  the 
order  as  to  the  costs,  observed,  that  this  was  not  the 
conunon  .  cas^ :  *  these  Defendants  being  trustees  for 
creditors,  trying  a  new  question,  which  it  was  their  duty 
to  bring  before  the  Court,  as  to  the  other  Defendant  at 
least. 


The  Lord  Chancellor  upon  that  representation  al- 
lowed the  assignees  their  costs,  as  against  the  other  De- 
fendant. 


(36)  Clarke  v.  Byne^  post, 
Vol.  Xlir,  383. 

(37)  So  in  Teasdale  v. 
Loughnam,  before  Lord  Lough" 
borough^  and  in  other  cases 


costs  were  given  as  betweea 
the  Defendants  to  an  inter- 
pleadingbill.  See  ante,  Honh 
9on  V.  Hardcasile,  Vol.  I,  368, 
and  the  note;  368. 
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1803. 

HARTOP,  Ex  parte.  ^•^-  ^'*- 

Sept.  2e/A. 

A    COMMISSION     of    bankruptcy    issued    against       Commission 

Lathropp ;  which  was  superseded  on  the  ground  of  ®^  Bankruptcy 

fraud.     Several  meetings  had  been  appointed  by  the  *«P«wededfot 

Commissioners ;   which  were  not   attended  vby  the  soli-  ^..       * 

,  .  thing  dokie  un- 

ator  or  the  assignees;  and  the  petitioning  creditor  was  Jeritandtho 

not  to  be  found.    The  assignees  were  particularly  sum-  Petitioning 

moned  to  attend  one  meeting.  Creditor  not 

to  be  found. 

The  petition  was  presented  by  the  messenger  to  the   '^^  assignees. 

Commission ;  prayings  that  the  assignees  may  be  ordered  °®^  navmg  at- 

to  reimburse  him  his  expences;  amounting  to  26/.  the 

summohseSy 
ezpence    previous  to  the  choice  of  assignees^  and  24i  tijou^ij  ^^ 

incurred  afterwards.  prj^y  to  the 

fraud,  and  not 
Mr.  Romliy^  in  support  of  the  petition,  insisted,  that  having  receiv- 
the  messenger,  obeying  the  order  of  the  Commissioners,  ^  ^ny  effects, 

must  be  indemnified.  *      ordered  to  re- 

imbnrse  the 

Mr.  Lloyd  and  Mr.  Cox.  for  the  assisniees,  who  were  ^   . 

,_^  .11  1  expense  subse- 

respectable  men,  representzng,  that  they  were  entrapped  ^^^^^  ^   the 

to  accept  tlie  office,  and  did  not  attend,  understanding  choice  of  as- 

that  nothing  would  come    of   the  Commission,    and  it  signees,  not 

would  be  set  aside ;  urged,   that,  as  they  had  not  pos*  that  previously 

sessed  any  ejBEects,  and  no  act  was  done,  they  were  not  incurred. 

responsible. 

The  Lord  Cuancellor  said,  the  petitioner  could  not 
claim  to  be  reimbursed  the  expence  previous  to  the  choice 
of  assignees;  but  made  an  order,  that  the  assignees 
should  pay  him  the  costs  of  the  several  summonses  and 
proceedings  from  that  time  ( 38  )• 

(38)  Ex  parte  Hartop,  post,  Vol.  XII,  340. 
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Aug.  16/A 
and  20th. 
A  debt  pay- 
ftbld  at  a  fu- 
ture, nneer- 
taui,  period, 
as  witUn  Aree 
months  after 
the  decease  of 
two  obligors  in 
a  bond,  or  the 
imrvivor,  not 
proi*ed  in 
Banlmptcy. 


BARKER,  Ex  parte. 

TTPON  the  marriage  of  the  petitioner  with  Hannah 
Hornby f  Joseph  and  William  Hombt/  by  their  joint 
and  several  bond,  dated  the  Ist  of  January,  1796,  be- 
came bound  to  the  petitioner  in  the  penal  sum  of  2000^. ; 
with  condition  to  be  void,  if  within  three  calendar  months 
after  the  decease  of  the  obligors,  or  the  survivor,  the 
executors  should  pay  to  the  petitioner,  his  executors,  &c* 
the  sum  of  1000/. 

The  question  upon  this  petition  was,  whether  the  debt 
under  this  bond  could  be  proved  under  a  Commission 
in  bankruptcy? 

Mr.  Romilly  and  Mr.  Cooke,  in  support  of  the  Pe- 
tition. 
«The  objection  to  this  proof  is,  that  this  is  a  contingent 
debt.  But  it  is  not  so.  The  event  must  happen ;  and 
the  only  thing  uncertain  is  the  time.  The  only  difficulty 
is  as  to  the  rebate  of  interest :  but  that  may  be  ascertained 
by  calculating  the  value  of  the  lives.  The  Statute  of 
Geo.  I.  (39)  does. not  decide  this  point;  and  there  is  no 
authority  upon  it,  except  Ex  parte  Mit/ord {40). 

Mr.  Richards  and  Mr.  Cullen,  for  the  Assignees,  in- 
sisted, there  was  no  debt,  upon  which  the  Commission 
could  operate;  that,  as  there  could  be  no  rebate  of 
interest,  it  was  not  within  the  Act  of  Parliament ;  that  it 
was  a  possible  case,  that  the  obligors  might  die  under 
such  circumstances,  that  it  could  not  be  ascertained,  who 
was  the  survivor ;  and  that  in  Ex  parte  Winchester  (  41 ) 
the  proof  was  admitted  merely  in  respect  of  the  clause 

as  to  interest. 

The 

(39)  Stat.  7  Geo.  I.  c.  31,  (41)  lAtk.  IIG.     1  Cooke's 
s.  1.                                               Bank,  Law,  223. 

(40)  1  Bro.^C.  C.  398. 
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The  Lord  CHAiicEtloii  said,  he  took  it  to  be  per- 
fect clear,  diat  this  debt  could  not  be  proved. 


The  Lcfrd  Chakcellor. 
This  is  a  debt  payable  at  an  tmcertain  time.  I  do  not 
agree  widi  the  argument,  insisting  iipon  the  contingency 
as  to  the  survivorship,  that  the  obligors  might  die  exactly 
together,  so,  that  it  could  not  be  ascertained,  who  was 
die  survivor.  The  answer  to  that  is,  that,  when  it  can 
be  ascertained,  that  both  are  dead,  the  bond  is  payable. 
The  only  contingency  therefore  is,  that  it  is  at  present 
uncertain. 


Ill 


180^ 


BARKEtty 

Exporter 


Avg.  20^. 


Upon  the  authorities,  it  is  true,  no  case  has  decided, 
that  such  a  debt  as  this  shall  not  be  proved;  for  in  all 
die  cases  there  has  been  another  contingency ;  for  in- 
stance,  a  wife  surviving  her  husband;  sometimes  more  than 
one,  always  some  contingency,  not  only  making  the  dme 
nncertdn,  but,  whether    the  debt  would  ever  be  pay- 
able.    I  have  a  manuscript  note  of  the  cases  Ex  parte 
Groame(4ii)  and  Ex  parte  Winchester;  which  shews  the 
ground  of  decision  in  the  latter  case.     Itord  Hardwicke 
noticed  Lord  King's  opinion  in  Ex  parte  Caswell  {43); 
in  whose  time  something  like  a  practice  seems  to  have  pre- 
vailed, that,  if  the  debt  became  due  between  the  Coni- 
misdon  and  the  certificate,  the  creditor  might  come  in 
for  such  dividend  as  had  not  been  paid ;  and  would  take 
a  dividend  with  those,  who  had  come  in  under  the  Com- 
mission; and  yet  the  certificate  would  not  bar  the  debt; 
and  there  was  a  remedy  against  the  bankrupt  for  what 
remained  unpaid.  But  that  has  been  long  exploded. .  The 
ease  Ex  parte  Winchester  must  be  considered  with  re- 
ference to  the  circumstance,  that  it  was  not  a  mere  bond 
^  to  pay  the  capital  sum  at  so  many  months  after  the 
deadi  of  the  survivor  of  the  husband  and  wife ;  but  also 

to 
(42)  1  Atk.  115.  (43)  2  P.  WiU.  407. 
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1803.         to  pay  interest  in  the  m^EUi  time  at*  4  per  cent. ;  and  by 
^^^'^^^  articles  of  the  same  date  it  was  agreed,  that  the  prin« 

F  nari  ^      cipal  should  be  placed  out  at  interest  in  trust  for   the 
husband  for  life,  then  for  the  wife ;  and  after  the  d^th 
of  the  survivor,  die  principal  for  the  children.     All  the 
interest  had  been  paid  by  the  husband :  but  none  of  the 
payments  were  made  precisely  when  due,  but  some  days 
afterwards;  and,  when  no  interest  was  due,  the  bank- 
ruptcy happened :  default  having  been  made  in  pajrment 
at  the  day ;  but  no  interest  being  due  in  consequence 
of  the  subsequent  payment.     It  was  contended,  that  no 
action'  could  be  brought  upon  the  bond,  upon  the  Sta- 
tute (44)   of  Queen  Anne;   and  therefore  no   debt  was 
due.     laord  Hardwicke  states  his  wish,  in  which  I  con- 
cur, that  some  rule  was  settled  by  Act  of  Parliament  for 
these  cases,  as  well  as  those  falling  under  the  Statute  of 
Geo.  I.     Itord  Hardwicke  therefore  seems  to  think,   that 
debt '  could  not  have  been  proved  under    that  Statute' 
without  particular  circumstances.    In  Ex  parte  Groome, 
and  TuUy  v.  Sparkes  (45),   cited  by  Lord  Hardwicke f, 
it  is  observable,  that  there  was  a  contingency,  not  only 
as -to  the  time,  when  the  debt  would  be  payable,  but, 
whether  it  would  ever  be  payable.    Those  are  therefore 
not  direct  authorities,  that  there  can  be  no  proof  in  this 
case ;  nor  does  the  principle  of  those  cases,   that  there 
was  no  cause  of  action  at  the  date  of  the  Commission, 
decide  this;    for    the    true    question    is,    whether   the 
Statute  of  7   Geo.  I,    which  lets  in    debts,    with  re- 
spect to  which  there  clearly  could  be  no  cause  of  action 
at  the    date   of  the  Commission,  lets  in  such  a  debt 
as  this? 

There  is  a  case  in  2  Vern.  in  which  a  debt  of  this  sort 
was  admitted.    But  I  have  found  a  subsequent  case,  in 

which 

(44)  Stat  4  &  5  Ann.  c.  16.  (46)  2  Ld.  Raym.  1'546. 

t.l2. 
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wfatdb  JjordiHardwickey  says,  it  ^as  admitted,  upon  the 
ground,]  not  that  there^was  a  title  to  prove  it  under  the 
Statute,  but,  that  the  assignees  had  occasion  to  seek 
equity  against  property  of  the  wife;  and  therefore,  by 
way  of  compromise  for  that  equity,  proof  of  her  contin- 
gent ^^mandwas  let  in;  the  assignees . taking  her  pro* 
perty. ,  That  case  therefore  is  not  an  authority. 


1803. 


Barker, 
£k  parte. 


With  respect  to  the  Statute  7  Oeo.^  I.  the  expression  in 
the  recital  is  '^  payable  at  a  future  day."  But  the  words 
of  the  Statute  itself  are  different ;  those  words  themselves 
affording  the  conclusion,  that  some  certain  future  day, 
for  instance  two  or  three  months,  was  intended.  The 
qneslipn  is,  whether  the  debt  can  be  proved  under  that 
Statute ;  and  in  the  mode,  in  which  that  Statute  directs 
the  proof  to  be.  made.  On  one  side  it  is  said,  there 'is 
no  4ecision,  that  it  cannot ;  on  the  other  that  there  is 
no  decision,  that  it  can ;  except  the  case  Ex  parte  Mit- 
ford  U|  such ;  and  the  absence  of  such  decisions  is  a  fact 
pregnant  with  some  evidence  of  the  general  opinion,  that 
it  cannot.  Next,  as  to  the  suggestion,  that  it  may  be 
done  .by  valuation  of  the  lives,  that  is  not  sufficient  to 
make  it  capable  of  proof  under  this  Statute,  if  it  cannot 
be  proved  according  to  the  mode  and  terms  directed*  by 
the  Statute ;  for  that  observation  would  have  applied  to 
all  the  debts  made  capable  of  proof  by  that  Statute^ 
which  clearly  were  not  before  capable  of  proof,  though 
full  as  capable  of  valuation.  To  make  them  capable  of 
proof,  that  Statute  enacts,  that  there  shall  be  a  deduction 
and  rebate  of  interest ;  discounting  such  securities,  pay- 
able at  future  times.  That  operation  can  easily  be  gone 
through,  where  the  time  of  payment  is  certain;  but  is 
impossible,  where  the  rebate  and  reduction  is  to  be  made 
with  reference  to  a  time,  which  no  one  can  assign  as  the 
period.  •  The  better  opinion  therefore  is,  that  such  a  debt 
cannot  be  proved  under  the  Statute. 
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1803'  I  iim  not  satisfied,  that  this  debt  can  be  ptoved  tinder 

^^'^'^^  any  analogy  to  annuities,  &c.,  when  the  bond  is  fop- 

ARKBR,  feited.  I  admit,  this  opinion  is  not  very  easily  recondled 
with  the  case  Ex  parte  Miiford ;  if  diat  case  means,  mat, 
if  that  had  been  a  claim  to  prove  a  debt  not  payable  tiD 
an  uncertain  period,  incapable  of  being  ascertained,  when 
the  debt  was  to  be  proved,  the  proof  might  be  made.  J 
cannot  agree  with  the  doctrine  of  that  case,  if  it  es- 
tablishes that ;  and  whether  it  does,  or  not,  is  difficult  to 
decide  ( 46 ).  The  seven  years  had  not  elapsed,  when  the 
petition  was  presented.  The  proposition,  that  the  SOOO/. 
was  certainly  payable,  is  true :  at  different  periods  in  one 
event ;  and  the  gross  sum  within  a  year  after  the  death 
of  the  husband  (47).  As  to  the  rebate  of  interest,  it 
was  declared,  that  the  petitioners  were  at  the  date  of  the 
Commission ' creditors  of  the  bankrupt  for  8000L  only; 
which  was  payable  free  from  any  contingency;  and  it  was 
referred  to  the  Commissioners  to  compute  interest  upon 
the  sum  of  1000/.,  part  of  the  3000/.,  from  the  4ate  of 
the  Commission  to  the  14th  of  October  next;  when  the 
sum  of  1000/.,  would  be  payable  under  the  settiement ; 
and  upon  another  -sum  of  1000/.,  from  the  date  of  the 
Commission  till  the  14th  of  October ^  1785,  and  upon 
the  renuining  sum  of  1000/.,  to  the  14th  of  October, 
1786;  at  which  periods  the  sums  last  mentioned  would  be 
payable  under  the  settlement. 

This  direction,  as  to  the  rebate  of  interest,  was  properly 
given^  provided  the  husband  lived  to  pay  those  sums. 
But  the  difficulty  is,  that  before  the  first  of  these  periods 
the  husband  might  have  died ;  and  the  whole  SOOO/L 
might  have  become  payable  within  a  year ;  and  then  this 
would  not  have  been  the  proper  mode  of  payment  of  that 

debt. 

(46)  That  case  was  stated  (47)  See  the  settlement 
by  the  Lord  Ckanceliar  from  stated  in  Mitfard  v.  Mitford, 
the  Secretary's  Book.  ante,  87. 
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del>t.  Nor  do  I  fcnoift  &ajk  th0  certificatie  would  have 
b^rreii  ihe  3000/.  The  decision  therefore  is  something 
like  ft  compromise;  and  that  interest  in  that  possible 
event  was  overlooked*  How  could  the  Court  have  dealt 
ipfitli  ih^  oase^  if  that  event  had  happened }  by  which  a 
QAlis^  of  action  after  the  bankruptcy  would  have  arisen, 
entitling  tjji^m  to  call  for  the  sum  of  8000L  within  the 
year?  That  case  is  against  my  opinion  upon  this  peti- 
tion; whieh  turns  upon  this,  that  the  mode  of  settling 
what  is  to  be  proved  necessarily  connects  itself  with  the 
supposition,  that  the  debt  is  to  be  paid  at  some  day  cer- 
tii^ ;  that  where  it  is  to  become  payable  at  some  future, 
oontiqgent,  uncertain,  time,  you  cannot  apply  the  medium 
of  proof;  and  it  is  not  capable  of  valuation ;  and  there- 
for this  debt  is  not  capable  of  proof  (46). 

The  Petition  was  dismissed. 

(48)  See  the  alteration  as  to  the  proof  of  contingent  debts 
by  SUt.  6  Geo.  IV,  c.  16. 
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1803. 
COMING,  Ex  parte:  Jwiel4ik. 

^HE  object  of  this  petition  was  to  be.  admitted  as  a    No  equitable 

creditor  under .  a  Commission  of  Bankruptcy,  upon  mortgage  by  a 

the  following  transaction,  appearing  upon  the  certificate  deposit  of 

of  the  Commissioners,  and  proved  by  affidavit.  deeds,  with 

the  wife  of  the 

Previously  to  the  bankruptcy  the  petitioner  agreed  to.    _ 

•^  ■  "^    J  r  o  Loan  npoQ  a 

lend  the  bankrupt   1500/.;    for  which  purpose  he  sold    ^^^j  eneaire- 
out  stock  of  that  value,  upon  condition,  that  the  bank-  ment  to  give 
nipt  should  make  a  security  by  way  of  mortgage  to  re-  security  to  re- 
place  tile  stock  within  12  months,  and  to  pay  the  divi-  place  Stock  by 
dends  in  the  mean  time;  in  pursuance  of  which  agree-  *  given  day. 
ment  the  bankrupt  deposited  title-deeds  with  his  wife; 
who  swore  the  deeds  always  from  that  time,  remained  in 
a  trunk,  of  which  she  kept  the  key,  until  they  were  taken 
away  by  the  messenger. 

be  made  in  respect  of  the  contract  implied  by  law  from  the  loan 

H2 


The  positive 
contract  failing 
by  an  interven- 
ing bankrupt- 
cy, proof  may 
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Mr.  Rotffiitty  and  Mr.  RoUpet^  in  support  of  the  peti- 
tion contended,  first,  that  this  was  an  equitable  mort- 
gage, by  delivery  of  the  deeds  by  the  bankrupt  to  his 
wife,  as  a  deposit,  to  secure  the  money  lent  by  the  pe- 
titioner; 2dly,  that  as  a  loan  of  stock,  to  be  replaced 
by  a  certain,  day,  subsequent  to  the  bankruptcy,  it.  might 
be  proved ;  comparing  it  to  the  case  of  a  surety. 


Mr.  Richards  and  Mr.  Gir^ffesione,  for  the  assignees,  / 
insisted,  the  circumstances  of  this  case  could  not  be  con- 
sidered an  equitable  mortgage :  and  upon  the  other  point, 
tliat  this  was  a  mere  parol  engagement  to  replace  stock  at 
a  given  day  \  the  value  of  which  must  be  imcertain.  In  * 
the  case  of  a  surety  there  is  a  breach;  by  which  the 
penalty  is  forfeited;  which  may  be  proved  as  the  debt; 
though  he  will  not  be  pertqitted  to  take  more  than  is 
actually  due.  They  cited  Ex  parte  King  (49),  and 
Ulterson  v.  Vernon  (60 ). 

The  Lord  Chancellor. 

I  think,  the  real  meaning  of  this  agreement  was  to  give 
a  bond  and  a  mortgage.  First,  if  you  cannot  make  any 
thing  of  the  mortgage,  to  charge  the  real  estate,  it  may 
be  contended  upon  the  effect  of  the  parol  agreement,* 
that  though  it  mdybe  said,  the  land  is  not  charged,  the 
petitioner  may  insist,  his  money  is  not  charged  within 
the  terms  of  the  agreement;  and  the  question  will  be, 
"Whether  the  terms  of  the  agreement  can  under  those 
circumstances  protect  the  debtor  from  the  hnmediate  re-, 
payment  of  the  money  ?  The  petitioner  may  say,  the 
other  put  an  end  to  the  positive  contract ;  and  the  only 
existing  contract  is  that  implied  by  law  upon  the  loan  of 
the  money ;  and  then,  if  there  was  a  demand  and  refusal, 
that  might  be  recovered  in  an  action.     It  is  also  deserving 

consideration, 

(49)  Ante,  Vol.  VIII,  934.  (50)  3   Term  Rep.  639. 

Ex  parte  Day,Vir,  3Q1,  and         4  Tenn  Rep.  470. 
the  note,  303. 
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consideration^  whether  >  demand  and  refusal  are  neces- 
sary; for,  if  the  condition,  upon  which  the  mon^y  was 
advanced,  is  not  made  good  at  the  time,  the  lender  might 
say  at  law,  the  conditio^  was  refused,  as  much  as  if  there 
had  been  a  positive  demand;  and  therefore  it  is  to  be 
considered  money  lent  and  advanced  in  the  ordinary 
way* 


1B03. 

Coming, 
Ex  parte. 


Beyond  that  there  is  another  question,  deserving  much 
consideration;  whether  this  is  to  be  considered  a  de- 
posit? I  remember,  previously  to  Russel  y,  Russel  {51  ) 
it  was  very  much  doubted,  whether  a  mere  deposit  of 
deeds  constituted  an  equitable  mortgage,  if  there  was  no 
writing  to  manifest  the  purpose ;  resting  altogether  upon 

parol; 


(51)  Originally  before  the 
Lords  Commissioners :  1  Bro. 
C.  C.  269.  See  post,  Evpar/e 
Wethereilt  Ex  parte  Haigh, 
VoL  XI,  398,  403.  Norrisv. 
IFi£UMo»,  XII,  192.  Hiem 
v.Jfi/4  XIII,  114.  Ex  parte 
Mammtford,  XIV,  600.  Ex 
parte  Lamgttcm^  Ex  parte 
Ccaa^p  Monkhouse  v«  The  Cor- 
poratian  of  Bedford,  XVII, 
227,  3G9,  d80.  Ex  parte 
Warmer,  Ex  parte  Whitbread, 
Ex  parte  Wright,  Ex  parte 
Hooper,  XIX,  202,  209,  255, 
477.  1  Rose,  299.  2  Rose, 
328.  1  Mer,  7.  Ex  parte 
Kensington,  2  Ves.  Sf  Bea.  79, 
and  the  note,  83.  Ex  parte 
Bmkeel,  2  Cox,243.  Ex  parte 
Pearwei  Bueh,  525.  Ex  parte 
Coombe,  4  Madd.  249.  «  Ex 
parte  Meaux  and  Lloyd,  1  Glyn 
4r  Jam.  1 10,  W9.  Casbetd  v. 
Ward,  6  Pri.  411.  Anequit- 


able  mortgaj^e  is  not  within 
the  general  order,  8th  March, 
1794  i  Ex  parte  Payler,  post. 
Vol.  XVI,  434.  Ex  parte 
Jennings,  1  Madd.  331.  2 
Swanst.  360.  Mountford  v. 
Scott,  iTum.  214.  An  eqai" 
table  mortgagee  therefore 
mast  petition  for  a  sale,  and 
pay  the  costs,  if  his  claim 
rests  on  a  mere  dojposit  of 
deeds :  Ex  parte  Warry,  post. 
Vol.  XIX,  472.  Ex  parte 
Home,  1  Madd.  622.  2  Madd. 
281 :  but,  where  the  agree- 
ment is  in  writing,  the  mort- 
gagee is  entitled  to  his  costs 
oat  of  the  estate :  Ex  parte 
Brightens,  1  Swanst.  3.  Buck, 
148.  Ex  parte  Sikes,  Buck, 
349.  Ex  parte  The  Vauxfiall 
Bridge  Company,  1  Glyn  4* 
Jam.  101.  Ex  parte  Trew, 
3  Madd.  372. 
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1803;  parol;  and  it  is  quite  ceni{)etent  to  the  inan>  who  piit 

.  ^^•^'^  the  deeds  into  the  hands  of  a  creditoi*,  without  reference 

Coming,      ^  ^^^  ^^^^^   afterwards  from  favour  to  that  creditor 

to  say,  they  were  deposited  with  liim  for  the  purpose  of 
ilecuring  his  debt ;  and  so  all  the  perjury  that  the  sta^^ 
tute(59)  meant  to  avoid  is  introduced;  and  the  rul<i 
changed.  But  Lord  Thurlow  was  of  opinion,  and  that  is 
not  now  to  be  disturbed,  that  the  fact  of  the  adverse  pos- 
session of  the  deeds  in  the  person  claiming  the  lien,  and 
out  of  the  other,  was  a  fact,  that  entitled  the  Court  t6 
give  an  interest.  No  case  bas  gone  the  length,  though  I 
do  not  see  the  reasoti,  that,  if  the  deposit  is  in  the  bands 
of  a  petsori,  who  could  fairly  be  called  a  third  person, 
abstracted  from  both,  that  can  be  considered  a  deposit 
for  the  creditor,  provided  that  is  proved  to  be  the  inten- 
tion. But  it  i^  very  delicate,  when  the  deposit  remains  in 
the  hands  of  the  mortgagor  himself;  and  I  doubt  muchj 
whether  a  mere'  memorandum,  kept  in  his  own  possession^ 
and  not  parted  with  to  the  man^,  in  whose  favour  it  b 
expressed,  would  take  it  out  of  the  statute.  It  is  very 
nearly  the  same,  where  the  deeds  are  put  into  the  hands 
of  the  wife  of  the  mortgagor,  to  ke€|p  them  as  betlve^n 
.  [  *118  ]      *her  husband  and  the  creditor.    It  would  not  be  a  safe 

decision  to  say  upon  this  report,  that  'this  was  a  deposit. 
The  utmost  extent,  to  which  I  could  go,  would  be  to 
direct  an  inquiry ;  and  that  must  by  an  issue. 


• 

Avg.  20^A.  The  Lord  Chancellor  said,  under  the  special  cir- 
cumstances of  this  case  it  would  be  too  dangerous  to  hold 
that  the  wife  of  the  bankrupt  was  to  be  considered  a 
depository  of  the  deeds  for  the  debt  of  the  petitioner ; 
who  therefore  could  not  support  his  mortgage ;  but,  with 
reference  to  the  agreement  to  replace  the  stock  at  a  par- 
ticular day,  he  should  be  at  liberty  to  prove  the  amount 
of  his  debt. 

(52)  Stat.  29  Ck.  II,  c.  3.  $.  4. 
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1802. 

Nov.  iltk. 

Dec. 

GRAY  t.  CHISWELL.  1803. 

^T^HE  Bin  was  filed  by  annuitants^  under  the  Will  of    Under  a  de- 
Jokn  Cocky  against  the  executrix  and  the  heir  at  ^^^^  obtained 
law  of  Mr.  ChisweU;  who  was  the  executor  under  that  ^^  *  separate 
win,  for  an  account,  &c.    The  usual  accounts  were  di-  creditor  for  sa- 

reeled ;  and  by  the  report  a  considerable  debt  from  the    c         ^     ^t. 

r^  '^  of  assets,  the 

estate  of  Mr.  Chtstoell  to  that  of  Cock  was  established ;  snryivinir  part- 

induding  the  penalty  of  a  bond  of  8000/. ;   for  which  ner  a  bankrupt, 

sum  the  Mastef    stated   the  Plaintiffs  to  be    specialty  and  the  joint 

ereditors;    and   the    general  balance  beyond  that  was  estate  insol- 

«*7U.  1&. ;  a  simple^jontract  debt.     The  joint  creditors  ^®"*f  ^®  J®»"^ 

of  ChUweU  and  Nantes,  who  had  proved  their  debts  ""^^^^^^  ^''\ 

under  a  Commission  of  Bankruptcy  against  Nantes^  as  '^Tth 

sorriying  partner,  went  in  under  an  order ;  and  proved  separate  credi- 

their  d^hts  before  the  Master.     No  appropriation  bad  tors  to  the  se- 

been  made    to   answer  the  annuities  of  the  Plaintiffs,  parate  estate; 

CkUweU  died  seised  of  freehold  estates.     The  cause  ^^^  ^^^  ^^^J 

coming  on   for   farther  directions,   the  simple-contract  ^***"*  **^®  ^^^^ 

^  creditors  of  ChisweU  claimed  to  stand  creditors  upon  f.  ^   ^, 

tisraction  of 
his  real  estate  to  the  extent  of  8000/.,  the  bond  debt  ^y^^  separate 

proved  by  the  Plainti£&,  and  paid  out  of  his  personal  debts, 
estate,  and  thd  only  debt  by  specialty,  to  which  he  was      [  ^119  ] 
liable ;   and  that  the  said  sum  may  be  raised  by  sale  or 
mortgage  of  the  real  estate  devised  to  the  executrix.    A 
question  arose  between  the  joint  creditors  and  the  sepa- 
rate creditors  of  ChisweU '^  the  latter  contending,  that  oul. 
of  Mrs.  ChisweU^s  balance,  when  paid  in,  and  the  8000/., 
when  raised  and  paid  in,    the  separate  simple-contract 
creditors  of  ChisweU  may  be  paid  their  respective  debts 
in  preference  to    the   joint  creditors  of  ChisweU   and 
Nanles ;  and  that  the  balance  only,  after  sueh  payment, 
may  be  piud  over  to  the  assignees,  to  be  distributed  to 
the  joint  creditors  under  the  Commission. 

ThQ 
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The  joint  creditors  insisted  upon  their  right  to  come 
in  pari  passu  with  the  separate  creditors  of  Chiswelt 
against  his  separate  estate.  It  was  admitted^  that  the 
joint  estate  was  insolvent^  and  would  pay  only  an  incon- 
siderable dividend;  and  that,  the  surviving  partner  having 
brought  into  the  firm  an  inconsiderable  sum,  upon  a  final 
adjustment  the  joint  estate  would  be  greatly  indebted  to 
the  separate  estate.    . 


[•120] 


Mr.  Lloydy  Mr.  RamiUy,  and  Mr.  Heald^  for  the 
Plaintiffs.  —  Mr.  Mansfield,  Mr.  Piggoit,  and 
Mr.  Martin,  for  the  Heir. 
The  difficulty  arises  from  the  order  obtained  for  the 
joint  creditors  to  go  before  the  Master  to  prove  dieir 
debts.  No  person^  representing  the  joint  fund,  is  before 
the  Court.  These  are  mere  partnership  debts,  .not  se- 
cured by  any  contract.  This  point  has  never  been  before 
the  Court.  There  is  not  an  instance  to  be  found  .of  a 
joint  creditor,  permitted  to  come  upon  assets,  situated 
as  these  are ;  yet,  if  this  is  the  ordinary  course  of  ad- 
ministration, there  must  be  many  decrees.  The  rule  in 
^Bankruptcy  is,  that  each  class  of  creditors  takes  each 
estate  respectively.  The  Court  makes  a  justs  arrange- 
ment between  both  estates ;  and  both  parties  are  .before 
the  Court:  but  there  the  joint  creditor^  'cannot  have 
recourse  to  the  separate  fund,  till  the  separate  creditors 
are  paid;  and  the  course  of  proceeding  is  founded  in, 
not  merely  convenience,  but  substantial  justice.  *The 
Joint  creditors  having  increased  the  joint  fund,  and  those, 
who  make  advances  upo]\  the  separate  credit,  .having 
created  the  separate  fltnd,  the  natural  justice  is,  that  the 
funds,  so  constituted,  shall  be  applied  to  the  respective 
demands.  It  is  clear  these  are  legal  assets.  The  sepa«* 
rate  creditors  by  their  diligence .  in  obtaining  this  decree 
have  put  themselves  in  the  same  situation,  as  if  they  bad 
obtained  a  judgment  at  law.  By  what  rule  can  this 
Court  take  that  advantage  from  them  ?    At  law  the  joint 

creditors 
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^^ereditors  couM  not,  by  iany  meansy  get  at  the*  separate 
'  estate ;  and  could  only  ha^e  proceeded  by  oudawiy  against 
•the  debtor,  if  living.  It  was  imposssible  to  bring  the 
'joint  £and  before  the  Court,  to  be  administered.  NanteM 
•could  not  have  been  made  a  party  to  this  Bill ;  requiring 
•accounts  and  discovery*of  matters,  in  which  he  had  no 
interest. 


1^03. 


Gray 

Chiswbll. 


'  The  cases  relating  to  this  subject  have  not  been  be- 
tiCeen  joint  and  separate  creditors,  but  upon  the  appli- 
cation of  joint  creditors  against  the  real  and  personal 
representatives  of  one  of.  the  debtors  deceased.  The 
"onty.  instance  in  which  a  creditor  by  bond  has  be^n  consi- 
dered entitled  to  come  against  the  real  and  personal  repre- 
sentatives of  the  deceased  co-obligor,  has  been  upon  mis*- 
take,  in  not  making  the  instrument  joint  and  several,  and 
evidence  of  that  intention;  and  it  is  not  very  long  since 
that  relief  has  been  given ;  for  in  Vernon's  time  there  was 
no  remedy  except  against  the  survivor.  A  material  in- 
gredient in  this  case  is,  that  these  are  mere  debts  due 
^firomthem  as  partners;  with  no  particular  c6ntract,  en-  [  *131  ] 
gagement,  or  security.  Therefore  at  law  the  remedy  is 
^against  the  survivor  alone.  In  Simpson  v.  Vauglian  (53) 
Lord  Hardwicie  appears  to  have  had  no  idea  of  such  a 
general  rule  in  equity,  that  if  one  obligor  in  a  joint  bond 
died,  the  creditor  could  come  against  his. assets;  con* 
sidering  the  relief  as  depending  either  upon  fraud  or  ig- 
norance; by  which  means  the  bond  was  joint  only.  Bishop 
V.  Gkurch  {54f),  which  occupied  a  great  deal  of  his  con- 
oderation,  was  exactly  upon  the  same  principle.  That 
case,  if  this  general. rule  existed,  could  not  have  taken  up 
60  much  time.  The  result  of  all  the  subsequent  cases, 
including  those  lately  decided,  .7%oi7ta«  y.  Frazer  {55),  * 
9ndBwm  v.  Burn  ( 56 ),  is  against  such  a  rule ;  the  equity 

being 

(53)  2  Atk.  31.  see  the  note,  402. 

.    (54)  .2  Kef.  100,  371.  (56)  Ante,  Vol.  ip,  573. 

(55)  Ante,  Vol.  m,  300 ; 
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[♦122] 


being  put  upon  the  special  circumdiances;  though  the 
last  case  is  certainly  very  strong,  giving  the  preference 
against  creditors  to  a  party :  who  had  no  remedy  at  law* 
In  Hoare  v.  Conlencin  (57 )  Lord  ThurlourhxMif  that  the 
death  or  bankruptcy  of  either  party  would  make  no  dif- 
ference. There  is  not  an  equal'degtee  of  justice  in  per- 
mitting the  joint  creditors  to  participate ;  as  it  is  impos- 
sible to  bring  the  joint  fund  before  the  Court.  Why, 
having  had  the  full  benefit  of  the  joint  fund  under  the 
Commission  against  NarUes,  and  of  his  separate  effisct*, 
should  they  come  pari  passu  with  the  separate  creditors 
of  Chi&well  SLgamst  his  separate  effects  ?  Why  should  not 
the  principle,  in  bankruptcy  be  applied ;  as  it  would,  if  a 
Conmussion  had  been  taken  out  in  the  life  of  Chiswett? 
The  creditors  look  only  to  the  stock  In  trade ;  which  sur- 
vives at  law.  Suppose,  the  joint  effects,  were  a  great 
deal  more  than  sufficient  for  the  joint  debts:  still  the 
Equity  would  be  the  same ;  and  the  separate  estate  might 
thereby  be  made  insolvent ;  though,  if  a  joint  Commission 
*  had  been  taken  out  in  the  life  of  the  deceased  partner, 
there  would  have  been  enough  for  all  the  creditors. 


The  Solicitor  General  and  Mr.  Alexander,  for  the 
joint  creditors. 
If  the  separate  creditors,  not  taking  their  legal  de- 
mand, have*  chosen  to  come  into  Equity,  they  must  take 
the  remedy,  subject  to  all  equitable  rights.  The  decree, 
when  obtained,  operates  as  much  for  the  benefit  of  the 
joint,  as  the  separate,  creditors.  The  circumstance  of  a 
partnership  transaction  makes  a  material  distinction;  and 
in  Bishop  v.  Church  Lord  Hardwicke  thought  the  right 
much  strengthened  by  that.  Lane  v.  Wittiafn8{SS)  is 
an  express  authority  for  this  clajm ;  in  which  case  it  ap- 
pears distinctly  in  the  Register's  Book  ( ^ )  that  the  bill 
was  sustained.     The  bill  was  dismissed  at  the  Rolls;  and 

upon 

(67)  1  Bro.  €.  C.  27.  (50)  Regiskr't  Book,  1892, 

(58)  2  Kent.  282.  fdUo  46. 
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ttpon  appeal  that  decree  was  reversed.    That  was  upon  1803. 

a  cammon  jAutnership  note.    Darnel  v.  Cross  ( 60 )  is  also        ^T"^ 
very  strong.    Upon  the  old  authorities,  the  propontion,  ^^ 

that  the  joint  creditors  hare  not  a4egal  demand,  is  not  Chiswsll. 
80  dear.  As  to  the  objection  from  the  injustice,  that  the 
jnUThring  partner  having  assets  sufficient  for  all  the  part^ 
aership  debts,  the  separate  creditors  might  absorb  the 
whole  partnership  fund,  in  which  case  it  would  be  hard, 
diat  the  partnership  creditors  should  come  upon  the  re- 
presentative of  the  deceased  partner,  there  must  be  some 
conrBe;  either  by  an  order  in  bankruptcy  to  keep  se- 
parate accounts,  or  by  a  biU,  filed  by  the  representatives 
of  the  deceased  partner,  for  an  account.  When  once  cre- 
JBtors  come  before  the  Court,  in  the  character,  ini  which 
diej  can  be  considered  creditors,  there  is  no  authority 
tot  any  distinction  or  priority  over  the  separate  creditors. 
In  Stevenson  v.  ChisweU  ( 61 )  the  right  of  the  joint  credi- 
tors m  Elquity  to  go  inunediately  upon  the  estate  of  CAm- 
^weU  is  laid  down  iexpressly.  There  is  no  distinction  in  [  ^1^  J 
die  administration  of  assets  in  this  Court ;  between  a  legal 
and  an  equitable  demand.  When  it  is  to  be  paid  in  a 
Conrad  of  administ];ation,  it  follows,  that  it  must  prevail  . 
against  creditors.  That  was  the  grotmd  of  Bum  v.  Bum  ; 
upon  which  occasion  Lord  Redesdale  particularly  exa^ 
imned  the  decree  in  Bishop  v.  Church ;  which  stands  upon 
the  same  principle;  for  there  was  no  misapprehension  or 
Bustake;  and  there  can  be  no  distinction,  whether  it  is 
Upon  one  head  of  Equity  or  another:  so  that  it  is  not  a 
voluntary  gift,  there  is  no  difference  in  the  administration 
in  thia  Court. 

'  Mr.  JUoyef,  in  Reply. 
This  is  not  a  bill  filed  by  a  creditor  on  behalf  of  him- 
aetf  and  the  other  creditors ;  but  a  bill  by  a  legal  credi- 
tor, for  payment  of  his  46bt,   and  an  account  of  the 
assets.    According  to  the  former  practice  an  advertise- 
ment 

(80)  Ante,  Vol.  Ill,  277.         (61)  Ante,  Vol.  Ill,  566. 
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ment  for  creditors  was  never  introduced  into  a  decfee  of 
this  kind ;  but  the  executor  would  discharge  himself  by 
a  plea  of  Plene  adnUnUtravit  i  and  that  creditor  would 
get  priority  over,  the  others  by  due  diligence^  in  that  way 
a»  well  as  at  law ;  which  he  cannot  by  any  diligence,  if 
an  advertisement  is  inserted  in  the  decree.   This  course  is 
inconsistent  with  Morrice  v.  The  Bank  of  England  {&t\ 
and  other  cases,  where  the  creditor  gets  a  preference 
over  others  in  equal  degree.     A  legal  creditor,  filing  a 
bill  in  respect  of  the  assets,  makes  no  difference  in  the 
constitution  of  bis  debt,  but  merely  takes  it  to  another 
jurisdiction,    originally  for  discovery  only;    and  though 
now  relief  is  given,  that  relief  is  only  to  have  the  assets 
administered  according  to  the  legal  course;  this  Court 
not  interfering  with  that.     The  election  of  a  simple-con- 
tract creditor  therefore  to  sue  in  Equity  never  made  any 
alteration  as  to  the  nature  of  his  debt.     It  was  by  mis- 
take in  this  cause  that  the  other  creditors  were  let  in 
*  before  the  Master.     How  can  they  be  admitted  to  a 
participation  of  the  legal  assets,  when  they  could  not 
have  brought  an  action  ?  The  late  eases,  going  upon  the 
xnrcumstance  indicating   the   intentiqn,    shew,  that  the 
Court  has  not  gone  npon  the  dry  ground  stated  in  Lane 
y.fVilliams^    With  respect  to  the  late  cases,  upon  mis- 
take, &c.  the  Court  would  direct  a  legal  security  to  be 
executed ;  and  the  death  would  make  no  difference  in 
Equity.     It  would  be  a  legal  debt  against  the  assets.     It 
was  never  intended^    that  they  should  be  bound  sepa- 
rately ;  or,  that  there  should  be  any  remedy  except  the 
ordinary  one  against  two  partners.     It  was  wrong  there- 
fore under  such  a  bill  to  suffer  any  creditors,  especially 
creditors  of  this  nature,  to  come  in ;  and  great  injustice ; 
as  in  this  course  of  proceeding  the  Court  cannot  give 
them  any  part  of  the  joint  estate. 

The  Lord  Chancellor. 
This  question  is  new  in  gpecie,  and  has  not  been  de- 
termined by  any  of  the  cases.     These  joint  creditors  ask 

a  great 
(02)  For.  217. 
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«  great  deal  moire  than  they  could  in  bankruptcy ;  foi^  1803. 


there  they  could  n6t  touch  the  separate  estate,  until  the         ^ 

separate  creditors  were  itilly  satisfied  (63  )•     They  have  ^^ 

had  their  demand  efiectuated  against  the  joint  estate  sur-     ChiswbllJ 

TiYiDg ;  and  now  eontend,  that  by  the  accident  of  the  death   I**  bankniptc j  < 

they  shall  be,  not  cmly  upon  an  equal,  but  upon  a  better,  J®*°*  credrtort 

footing,  as  against  the  separate  creditors,  than  if  the  party  ®*^^®      pfiU  • 

had  lived,  and  had  become  a  bankrupt.     It  Would  be  ex-      ..    \^  ^ 

traordinary  to  say  that.     If  you  cannot  go  that  lengthy  separate  credi- 

diere  is  no  great  difficulty  in  the  form  of  the  suit.     Upon  tors  are  fully 

what  terms  are  they  to  go  before  the  Master.    The  forms  satisfied. 

of  the  Court  might  enable  me  to  make  them  contribute 

for  the  account*    But,  if  it  is  fit  to  apply  the  rule  in  bank- 

niptcy,  what  precedent  is  there  for  taking  the  account, 

as  in  bankruptcy,  with  reference  to  the  joint  estate?  or 

why,  if  the  Equity  of  the  case  gives  the  joint  creditors 

♦as  good  a  right  as  in  bankruptcy,  are  they  to  have  all      L  *  1^  ] 

this  benefit^  before  the  separate  creditor^  are  sati3fied? 

The  cases  of  mistake,  &c.  differ  in  respect  of  the  inten-    Ground  of  the 

tion  of  the  tralnsaction :   the  intention  originally  to  con-  ®**^   .  *  bona, 

stiCute  a  legal  demand  against  the  deceased  man  as  well  .  .  ^     , 

.  jomt  ODiy,  m- 

as  the  survivor.     The  decree-  goes  upon  the  intention.  ^^^^  of  joint 
What  is  now  desired,  not  only  does  not  effectuate  the  andseveraL 
intention,  as   conceived  in  law,  but  goes  beyond  it,  as      ^,         ..  ^ 
acted  upon  in  Equity.    The  Intention  implied  in  Equity  ^    • 

is  only,  that  if  the  estates   are  insolvent,  then  the  re-  tentioo. 
medy  is  to  be  had  against  the  deceased  partner.     But 
is  the  benefit  of  that  to  be  had  against  those,  who  have 
a  separate   credit   upon'  each?    That  has  never  been 
said. 

• 

Upon  the  other  intention,  that  there  is  to  be  a  remedy 
in  case  of  insolvency,  it  will  not  do  to  come  in  upon  such 
a  bill  as  this:  but  the  creditors  must  proceed  upon  a  bill, 
upon  grounds  taking  in  all  the  circumstances ;  which  must 
be  proved  or  admitted,  before  they  can  have  a  decree. 

In 

(03)  Ex  parte  Elion,  ante,  Vol.  HI,  238;  and  the  note, 
243. 
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the  security  should  be  according  to  the  form  in  which 


Oray 
^^  it  was  originally  intended;   that  the  creditor  had   ori- 

ChiswuIm     ginall}^  a  right  at  law  to  be  considered  a  separate  ere* 

ditor,  provided  he  had  the  security  intended ;  and  then 

Deeree  eqval   the  Court  has  always  said,  a  decree  for  such  an  equit- 

to  a  Jndgment  able  creditor  is  equal  to  a  judgment  at  law(64«).     But 

at  law.  there  is  this  distinction ;  that  you  are  there  pressing  for 

a  creditor  that,  which  he  could  have  enforced  against 

the  testator  suing  him  alone  at  law,  if  the  security  had 

been  rectified,  and  he  had  been  alive ;   for  the  Court 

would  during  his  life  have  rectified  the  bond.     He  is 

not  therefore  put  in  a  better  situation  than  he  would 

have  been  in,  if  he  had  sued  in  the  life  of  the  debtor. 

But  here,  under  the  form  of  this  decree,  you  are  giving 

him  a  suit  against  the  assets  of  ChUwett  elone;  when  he 

[  *  126  ]      *  could  not  have  iued  Chiswell  alone  in  his  life.     This 

dierefore  seems  to  go  farther  than  any  other  case ;  and, 

I  think,  will  not  do.   It  is  .extremely  difficult  to  say,  upon 

what  the  rule  in  Bankruptcy  is  founded.    But  if  the 

Court  aim  at  equality,  it  is  extraordinary  to  say,  they 

shall  have  a  better  remedy  in  consequence  of  his  death, 

than  if  he  had  lived ;  and  when  by  reason  of  his  death 

the  remedy  at  law  is  gone. 


The  Lard  Chancellor. 
Aug.  20tk^         I  have  thought  very  anxiously  upon  this  case ;  and  my 

opinion  is,  That  the  separate  creditors  must  take  the 
separate  estate,  and  the  joint  creditors  the  surplus. 


The  decree  declared,  that  the  separate  creditors  of  the 
testator,  Chiswell^  are  entitled  in  the  first  place  to  be  paid 
their  respective  debts  out  of  his  separate  estate ;  and  that 
the  joint  creditors  are  entitled  to  the  residue  (65). 

(64)  1  Ves.  214.  Kendall,    Vol.   XVII,    514. 

(65)  See  post,    Ex  parte      Devaynes  v.Nobie,  1  Mcr.  629. 
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THE   SITTINGS    BEFORE 

MICHAELMAS     TERM, 

44  Geo.  III.  1803. 


GRIFFITHS  V.  VERB.  1»08. 

2Viw.  414, 9IJL 
£JHARLOTTE  MATTHEWS  by  her  will,  dated  the    Trust  by  WiU 

'  6th  of  November^  1 800,  devised  all  her  real  estates  f<>'  •ccnmnk- 

to  trustees,  their  heirs,  and  assigns,  upon  trust  to  sell;  ^^^  Qurmg  m 

and  after  certain  legacies  she  gave  all  the  rest  of  her   *  ^\^^«      L. 

,       ,        ,  ,.  ,  ,     ^  to  tbeSUtSO 

monies,  goods,  chattels,  credits,  personal  estate  and  ef-  «  ^  q     jtj 

fects,  whatsoever  to  the  said  trustees ;  directing  them,  as  ^^  gg   |g  ^q^ 

soon  as  conveniently  may  be  after  her  decease,  to  get  in  for  twenty-one 

her  debts,  and  convert  into  specie  such  of  her  personal  years  by  that 

estate  as  should  not  be  in  specie,  except  articles  speci-  Statute. 

fically  bequeathed ;  and  farther  directed  the  trustees,  &c. 

as  soon  as  possible,  after  paying  her  debts,  funeral  ex- 

pences,  and  legacies,  to  invest  the  Residue  of  the  moiiiei^ 

arising  fix>m  the  sale  of  her  said  real  estates  and  from 

her  personal  estate  in  the  public  funds  or  real  securities ; 

upon  trust,  out  of  the   dividends   or  interest   to  pay  to 

AfM  Tawnsend  an  annuity  of  10/.  for  her  life;  and  to 

pay  the  residue  of  the  said  dividends,  &c.  to  her  sisters, 

Elizabeth  Mary  Griffiths  and  Martha  Ver^^   during  their 

joint  lives,  in  equal  proportions;  and  after  the  decease 

of  either  of  them  the  whole   of  the   said   dividends  or 

bterest  to  the  survivor,  during  her  life :  provided,  and 

she  declared  her  will,  that  so  much  of  the  said  dividends.   - 

or  interest  as  shall  accrue  due  to  Elizabeth  Mary  Grif^ 

fiths  during  the  life  of  Johh  GriffitliSy  her  husband,  shall 

not,  during  that  time,  be  paid  to  her  or  to  any  person 

for  her  use,  but  the  same  shaU  be  during  his  Ufe  in- 

veisted  by  the  trustees  in  the  public  funds  or  Government 

or  real  securities ;  and  that  the  dividends  or  interest  which 

shaU 


Griffiths 

V. 
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1803.  shall  accrue  thereon,  shall  be  added  to  and  accumulated 
with'  the  capital ;  and  upon  the  decease  of*  the  said  John 
Griffiths  the  said  capital,  with  the  accumulations  thereof. 
Verb.  shall  be  forthwith  transferred  or  paid  to  Elizabeth  Mary 
Griffiths  \  and  if  she  shall  be  then  dead,  the  testator  be- 
queathed the  same  to  Martha  Vere,  if  then  living ;  and 
if  not,  then  the  same  was  to  sink  into  the  residue  of  her 
personal  estate;  and  upon  further  trust,  from  and  im- 
mediately after  the  decease  of  the  survivor  of  Elizabeth 
Mary  Griffiths  and  Martha  Vere  to  transfer  the  first- 
mentioned  trust  funds  and  the  last-mentioned  trust  funds, 
with  the  accumulations  thereof,  in  case  the  same  shall 
have  simk  into  the  residue  of  her  personal  estate,  as 
aforesaid,  to  other  persons. 

Under  the  bill  by  Mrs.  Griffiths  and  her  husband  the 
accounts  having  been  directed  against  the  trustees,  who 
were  also  executors,  a  petition  was  presented  by  the 
Plaintiffs,  praying  a  Declaration,  that  the  proviso  direct- 
ing accumulation  is  contrary  to  the  late  Act  of  Parlia- 
ment ( 66 ),  and  therefore  null  and  void ;  and  that  the 
petitioners  are  entitled  to  have  full  benefit  of  the  will ;  as 
fully  as  if  such  clause  had  not  been  inserted ;  and  a 
transfer  to  the  Accountant-Generaly  &c. 

A  petition  iov  the  same  purpose  had  been  presented  to 
the  Master  of  the  RoUs^  and  dismissed. 

m 

Mr.  Richards  BXiA.  Mr.  Owen^  in  support  of  the  Pe-* 
tition. 
The  meaning  of  this  Act  is,  that  the  whole  attempt 
against  which  it  is  directed,  shall  be  void.  It  cannot  there- 
fore be  good  for  a  given  time  ;  the  Legislature  having  in- 
timated nothing  to  that  effect.  A  direction  to  accumu- 
late for  a  life  is  a  direction  to  accumulate  for  more  than 
SI  years:  a  life  estate   being  larger  than  an  estate   for 

years. 

{fi&)  SUt.  30  &  40  Geo.  Ill,  c.  98. 
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yelursk  The  value  of  the  life  is  of  no  importance  ;>  and 
'  the  Court  will  not  inquire  into  that.  This  Act  is  to  be 
:coiiBtrued  by  analogy  to  the  law  oC  executory  devises ; 
,  which  are  allowed  only  within  certdn  limits.  As  the 
.accumulation  may,  by  possibility,  last  longer,  than  21 
years,  the  disposition  is  void ;  as  a  limitation  over  of  per- 
sonal property  after  a  disposition  to  a  man  and  the  heirs 
of  his  body  is  void ;  without  regard  to  the  possible  event, 
that  they  may  be  extinct  within  the  period  allowed  by' 
law.  If  the  acciuDulation  should  under  the  direction  in 
;the  Will  continue  beyond  the  21  years,  what  is  to  become 
dt  that,  which  is  accumulated  after  that  period,  and  of 
the  interest  of  the  previous  accumulation  ?  This  Act  has 
analogy  to  the  Act  of /fewry  VIII,  (67).  It  is  not  mate- 
rial, that  the  one  is  a  restraining,  the  other  an  enabling. 
Act:  but  the  same  construction  must  be  put  upon  the 
same  words;  unless  tending  to  defeat  the  general  inten- 
tion of  the  Act. 


1803. 


Griffiths 

V. 

Verb. 


Mr.  Romilly,  Mr.  Roupell^  and  Mr.  Trower,  for  the 
other  Parties  against  the  petition. 

This  case  arises  upon  a  restraining  Statute ;  restrain- 
ing th^  legal  right  to  dispose  of  property.  It  has  no 
analogy  to  the  Statute  of  Henry  VIII ;  which  is  an 
enabling  Statute.  Neither  has  it  analogy  to  executory 
devise.  Upon  the  construction  of  this  Act  it  clearly 
was  not  intended  to  prevent  accumulation,  in  any  case, 
after  the  death  of  the  party,  to  the  period  of  21  years ; 
and  though  an  attempt  is  made  to  go  beyond  that,  the 
purpose  shall  be  good  to  that  extent,  in  whatever  form 
it  b  directed ;  for  no  precise  form  of  directing  accumu- 
lation is  prescribed ;  nor  could  that  be  intended :  but 
it  is  sufficient,  whatever  the  form,  that  it  is  not  to 
exceed  the  period  of  21  years.  The  direction,-  that, 
80  far  as  accumulation  is  directed  contrary  to  the  Act, 
it  shall  be  void,  applies  only  to  the  excess.  There  will 
be  certainly  some  difficulty,  in  the  event  of  the  parties 

living 
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living  beyond  the  period  of  91  years,  to  detetmSai^ 
what  shall  become  of  the  extess.  But  in  this  case,  if 
Mrs.  Griffiths  survives  that  period,  she  will  be  entitled 
to  the  accumulatioii,  provided  she  survives  her  husband ; 
to  whose  deadi  it  is  confined;  and  it  is  possible,  that  he 
may  live  only  two  or  three  years. 


Principle  as  to 
executory  de- 
vise ;  that,  go- 
ing beyond  the 
period  allow- 
ed by  law,  it 
is  void  for  the 
whole ;    and 
not  good  for 
the  time  allow- 
ed by  law. 


The  Lord  Chancellor. 
I  will  talk  to  the  Master  of  the  Rolls  and  some  of  A^ 
Judges  upon  this  case.    The  question  is,  Whether,  where 
the  intention  appears  to  attempt  to  make  an  accumulation 
for,  more  than  the  life  by  deed,  or  21  years  by  Will,  the 
whole  shall  be  void ;  or  whether  it  shaU  take  effect  for 
the  period,  during  which  the  Legislature  meant  it  to  be 
still  lawful,  to  direct  accumulation  ?    Previously  to  this 
Act  it  was  competent  to  a  man  to  dispose  of  property  by 
Will,  and  I  think  the  authorities  go  also  to  accumulatioB 
of  rents  and  profits,  for  a  life  or  lives  in  being,  and  HI 
years,  and  a  little  more ;  meaning  the  time  of  gestation ; 
and  without  considering,  whether  that  may  be  put  at  the 
beginning,  as  well  as  the  end,  of  the  ])eriod,  the  point  is, 
vrhether  the  Legislature  meant  to    apply  the  principle, 
long  settled  as  to  executory  devise,  that,  if  limitations 
are  directed,  which  go  beyond  the  period  allowed,  it  is 
void  for  the  whole,  and  it  is  not  good   for  the  time  al- 
lowed by  law ;  the  party  not  having  said    that.    As  to 
estates  for  Ufe  and  for  years,  when  the  law  speaks  of 
the  one  as  larger  than  the  other,  it  does  not  look  to  die 
quality  of  duration.     Upon  the  direction  of   the  Act, 
that  the  rents  and  profits,  so  long  as  the  same  shall  be 
directed  to  be  accumulated  contrary  to  the  provisions  of 
this  Act,  shall  go  to  such  persons  as  would  have  been 
entitled,  if  such  accumulation  had  not  been  directed,  the 
question  is.  Whether  if  any  part  goes  beyond  the  period,  in 
which  it  might  be  consistent  with  the  Act,  it  is  void  during 
the  whole  period  of  the  accumulation  directed,  or  for  such 

time 
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ohty  during  ^Uch  it  could  not  be  lawfiiDy  directed 
aoooididg  to  the  act  ?  Upon  that  it  is  necessary  to  con- 
sider die  point  alluded  to :  that  oases  may  arise  as  to 
wkst  is  to  beoome,  during  the  residue  of  the  joint  lives 
aftw  th^  SI  yearsi  of  the  fViiit  of  the  fund  aooumulated 
dttfttig  the  21  years. 


1803. 


Griffiths 
Vbre. 


Ncv.  9th. 


The  Lord  Chancellor. 
This  question  turns  upon  the  Will  and  the  Act  of 
Parfiament.  I  understand,  a  petition  to  the  same  effect 
i^aa  presented  to  the  Master  of  the  Rolls  ;^  insisting,  that 
by  his  Will  accumulation  is  prescribed  beyond  what  is 
afiowed  by  the  Act;  and  therefore  the  direction  is  wholly 
void;  and  that  then  the  Plaintiffs  were,  in  right  of 
lira.  Griffiths,  within  the  terms  of  the  Act  the  persons 
eBlided  to  the  Irents  and  profits,  as  if  no  such  clause  for 
aeetnUtilation  was  in  the  Will;  and  the  Afo^^er  of  the 
Halls  was  of  opinion,  that  upon  the  true  construction  of 
the  Act,  the  accumulation  directed  during  the  life  of  the 
husband,  if  not  in  fact  going  beyond  21  years,  was  good ; 
and  if  it  did  ifi  fact  continue  beyond  that  period,  yet  upon 
the  true  construction  of  the  Act,  the  direction  was  good 
pro  tanio;  and  during  the  period  of  21  years  the  rents 
and  profits  are  well  directed  to  accumiilate ;  leaving  it  to 
the  law  to  determine,  what  is  to  become  of  the  rents  and 
profits  to  accrue  between  the  end  of  the  21  years  and 
the  expiration  of  the  life ;  and  of  course  to  determine 
also,  what  is  to  become  of  the  interest  of  the  fund 
created  by  the  accumulation  permitted  for  the  period 
of  tl  years.  .  This  brings  before  me  the  consideration, 
ivfaether  that  judgment  is  right. 


We  aH  know  the  origin  of  this  Act  (68).     Previously,    LimiU  of  ex- 
Icon- ecatory  devise* 

(68)  6ee  ante,  TheUusion  v.  Woodford,  Vol.  IV,  227,  and 
the  note,  343. 
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I  conceive,  the  law  upon  this  point  to  have  stood  in  this 
way ;  that  you  might  by  executory  devise  prevent  an  es- 
tate from  vesting  during  a  Ufe  or  Uves  in  being,  and  SI 
years  and  a  small  portion  of  time,  the  period  of  gesta- 
tion. In  Long  V.  BlctckaU  (69)  the  question  first  arose, 
whether  that  period  could  be  allowed  both  at  the  be- 
ginning, and  the  end ;  that  is,  whether  a  child  in  ven^e 
could  be  considered  a  life  in  being,  the  terminus  a  quo 
the  time  was  to  run.  Whether  the  law  is  according  to 
that  decision  or  not,  it  was  quite  a  settled  notion  pre- 
viously, that  you  might,  by  executory  devise  prevent  an 
estate  vesting  for  life  or  lives  in  being  and  21  years,  with 
that  small  addition  at  the  end  of  the  life ;  subject  to  all 
question  as  to  the  inconvenience  from  the  circumstance  of 
selecting  a  great  number  of  lives,  which  might  be  con- 
sidered subjudice.  But  it  was  generally  so  understood; 
and  it  was  always  conceived,  that  foB  the  period,  during 
iiv'hich  you  could  prevent  the  estate  vesting,  you  might 
direct  the  rents  and  profits  to  accumulate.  Such  being 
supposed  to  be  the  capacity,  which  every  testator  and 
grantor  had,  this  Act  passed ;  and  I  beUeve,  it  was  con- 
siderably altered  from  what  it  was,  when  introduced  in 
the  House  of  Lords ;  having  received  alterations  in  both 
Houses  which  were  not  foreseen.  But  I  believe,  the 
object  of  those,  who  introduced  it,  and  the  idea  of  all, 
was,  that  in  general,  if  not  in  all  cases,  those  rents  and 
profits  would  have  gone,  not  to  persons  claiming  by  dis- 
position, but  by  the  effect  of  the  Act,  striking  out  of  the 
Will  the  direction  for  accumulation,  to  those  entitled  by 
intestacy;  for,  if  Uterally  pursued,  the  testator  might 
give  his  estate  to  a  person,  not  to  take  till  the  expiration 
of  21  years  after  a  Ufe  in  being ;  and  if  he  said  nothing 
about  accumulation,  the  rents  and  profits  would  be  un- 
disposed of:  if  he  directed  what  the  Act  authorises  him 
to  direct,  that  for  the  first  SI  years  after  his  death  there 

should 


(69)  Ante,  Vol.  Ill,  486.    7  Term  Rep.  100. 
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should  be  accumulation,  at  the  end  of  that  time  there 
might  be  a  very  long  period,  during  which  the  rents  and 
profits  would  go  to  no  one  by  the  disposition ;  but  in  the 
case  of  real  estate  would  belong  to  the  heir ;  and  in  the 
case  of  personal  estate,  unless  there  was  an  express  dis- 
poBition  of  what  was  not  before  disposed  of,  to  the  next 
of 


1»3 
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Griffiths 

V. 

Verb. 


The  sort  of  case  now  before  me  was  not,  I  believe, 
much  in  the  contemplation  of  the  Legislature.  It  is  ma- 
terial to  attend  to  every  word  of  the  Act ;  for  the  lan- 
guage is  not  very  similar  to  any  other  Act,  with  cither 
enabling  or  restraining  clauses.  The  phrase  '^  partial 
"  accumulation"  is  rather  expressive  of  the  effect  than 
of  direction:  but,  considering  the  subsequent  part,  it 
must  be  construed  what  shall  be  directed  to  be  accumu- 
lated. If  the  Act  stopped  at  the  declaration,  that  it 
shall  be  null  and  void,  the  estate  in  the  mean  time  would 
be  considered  as  not  given,  unless  falling  into  the  resi- 
duary devise:  and  therefore  the  rents  and  profits  undis- 
posed of  must  have  gone  to  the  heir.  But  the  question 
is,  whether  the  following  words  are  not  so  explanatory 
of  the  former,  as  to  shew,  in  what  sense  the  Legislature 
used  the  words,  declaring,  that  it  should  be  null  and 
void ;  and  whether,  taking  the  whole  clause  together,  it 
was  not  meant,  only  as  far  as  by  the  subsequent  words  it 
is  directed  to  be  so  considered  ?  The  words  "  so  long,'* 
admit  two  constructions:  one,  so  long  as  the  same,  by 
the  effect  of  the  direction  in  the  Will,  shall  be  capable 
of  being  accumulated  beyond  twenty-one  years  from  the 
death :  the  other,  so  long  as  the  same  shall  be  directed 
to  be  accumulated  contrary  to  the  provisions  of  the 
Act:  the  accumulation  being  understood  to  be  contrary 
to  the  Act,  if  directed  by  the  Will  for  more  than  twenty- 
one  years.  * 


It  was  argued,  that  the  direction  to  accumulate  for  a 

life 
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1809.         Ufe  Is  a  direction  to  accumulfitQ  for  more  than  immtf^ 
one  years ;  as  an*  estate  for  lifi^  is  a  larger  estate.    It  waa 


Griffiths 

^  farther  argued^   upon  analogy  to  executory  devise,  via* 

Verb.  that  if  the  disposition  is  such  as  may  postpone  the  yeit- 
Execatory  de-  ing  for  more  tiban  lives  in  heing  and  twenty-one  years,  &e. 
vise,  which  ^^at  executory  devise  is  not  capable  of  being  enpportad 
may  postpone  ^  ^^yf^  because  the  estate  may  vest,  before  that  period 
-  |.  .  runs  out ;  and  that  is  very  well  settled.  It  was  very  much 
beinir  and  21  ^^^^ussed  in  the  case  upon  Lord  Foley's  Will.  It  is  in- 
years,  &c.can-  listed,  that  by  analogy  this  Act  is  to  be  so  construed, 
not  be  support-  There  is  no  doubt,  a  Ufe  estate  is  a  larger  estate,  not 
ed  upon  the  with  regard  to  duration  as  to  time,  but  as  to  the  interest 
possibility ,that  taken  in  it.  As^  to  the  analogy  between  executory  devise 
c  estate  may  ^^  ^^  |^^  ^  -^^  considered  laid  dovm  by  this  Act,  if 

the  Act  itself  does  not  prescribe,  what  is  to  be  the  effect 

of  the  direction,  the  analogy  may  be  resorted  to,  in  order 

to  determine  the  effect:  but,  if  the  Act  has  itself  saidt 

what  is  to  be  the  effect^  you  cannot,  upon  analogyi  go 

&rther  than  to  apply  it,  as  far  as  the  directing  words  of 

the  Act  will  allow.    The  Statutes  enabling  and  restrain^ 

ing  as  to  leases  have  been  alluded  to;  and  the  whole 

doctrine,  beginning  with  the  Statute  of //enry  VIII,  ia 

to  be  found  in  Beacons  AbridgmetU  (  70 ) ;  which  is  no* 

derstood  to  have  been  written  by  a  very  eminent  per* 

Principle  of     gon.     The  true  principle,  as  thete  collected,  seems  tQ 

coustrucUon  of  amount  to  this ;  that  the  intention,    with    reference  to 

ena   ing     ^jjjgh  ^j^q  ^^t '  and    the    expressions  contained   in    it 

. ...  are  used,  must  be  considered;    and  in  thoae  cases,  m 

mg  statutes  as  .  '  ' 

to  leases.  which  particular  terms,    leases  for  Uves,    or  twenty-one 

years,  are  pointed  out,  it  is  in  vain  to  say,  it  is  to  be 
considered  good  under  a  Statute,  which  has  said,  if 
otherwise  made,  it  shall  be  void  to  all  intents.  Aa 
to  the  Act  32  Henry  YUL  it. has  been  considered,  paiv 
ticularly  in  Smith  v.  Trinder{7l  ),  that,  those  words  no^ 
being  contained  in  that  Act,  a  construction  may  be  put 

upon 

(70)  Bme.  Ahr.  tit.  leofe.  (71)  Cro.  Ck.  23. 
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tpon  it,  to  make  the  lease  good.    That  therefore  goes         1808. 

DO  furAer  th^a  that  in  the  construction  of  this  Act  ytm 

loajreoiisider  upon  the  wcnrda,  what  was  the  intention  of 

tibe  Legislature,  and  how  far  that  allows  you  to  make        Yere. 

good  what  is  directed,  regard  being  had  to  the  terms,  in 

vliieh  the  prohibition,  and  the  consequences  of  violating 

diat  prohibition,  are  prescribed* 

It  ia  obvious,  that  many  cases  upon  the  old  law  of 
({xecnatory  devise  and  accumulation  are  not  in  any  man- 
qsv  provided  for  by  this  Act.  I  doubt,  whethei  the  pre- 
set caaewas  thought  of^  for.by  thisAYifl  the  estate  is 
(pvf  n»  not  by  executory  devise,  but  by  creating  a  trust 
t0  pay  the  annual  profits ;  and  th&OL  follows  the  directkm 
fi»r  acci^nulation.  K  that  direction  was  struck  out,  it  is 
ooolfeDded,  that  the  effect  is  not,  as  in  other  cases,  that 
Aq06  profits  would  be  undisposed  of;  but,  that  it  must 
be  considered  a  gift  in  pr^evti ;  and  that  the  clause  for 
ainmmulation  does  not  prejudice  their  immediately  en- 
tering into  the  enjoyment.  If  it  was  necessary  to  decide 
that  question,  a  good  deal  is  •  to  be  said  upon  it;  and  it 
is  not  dear  upon  this  Will,  that  it  could  necessarily  be 
laade  out,  that  there  was  a  gift  in  pnssenii,  if  this  direc- 
tion was  struck  out  of  the  Will;  for  the  whole  must  be 
taken  leather.  But,  supposing  it  not  struck  out,  is  the 
iSneAom  vdd  altogether,  because  it  is  not  a  direction 
for  accumulation  during  twenty-one  years  or  less^  but 
which  may  happen  to  operate  duripg  a  period,  that  may 
last  longer ;  admitting  also,  that  it  may  operate  as  a  di- 
reetion  for  less  in  effect?  The  point  is  doubtful ;  but 
up^n  the  whole  that  construction,  which  has  been  put 
upon  this  Act,  is  the  right  one ;  and  I  am  the  rather  led 
to  that  by  the  concurrence  of  o{Hnion  among  those,  to 
whose  assistance  I  have  resorted  upon  the  first  construc- 
tion of  an  Act  of  so  much  importance ;  who  all  agree, 
that  this  is  the  proper  construction. 

The 
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1808. 


Griffiths 
Vers. 


The  difficulty  was  put  strongly,  supposing  the  life  of 
the  husband  should  happen  to  endure  for  more  than 
twenty-one  years,  what  is  to  become  of  the  profits  accu- 
mulated at  the  end  of  twenty-one  years  ;  and  it  is  well 
put  in  those  terms  upon  this  Will.  It  is  clear  now,  accu-. 
mulation  may  be  directed  for  twenty-one  years,  where  an 
executory  devise  is  created  as  large  as  heretofore;  and 
when  therefore  there  may  be  a  very  long  interval.  The 
very  same  difficulty  might  occur  upon  a  Will  precisely 

m 

in  the  terms  of  the  Act  as  upon  this  Will.  For  instance, 
suppose  the  testator  had  an  infant  son,  a  year  old,  and 
a  brother ;  and  that  he  expressly  directed  accumulation 
for  twenty-one  years;  and,  subject  to  that,  gave  the 
estate  to  his  eldest  son;  and  after  the  decease  of  his 
eldest  son,  to  the  eldest  son  of  his  brother :  suppose,  the 
Will  contained  a  direction,  that  the  property,  so  accu- 
mulated, under  a  <^rection,  admitted  to  be  legal,  shdidd 
go  to  the  person,  who  under  tly)se  limitations  was  to  take 
the  estate;  it  is  clear,  though  the  direction  to  accumulate 
is  only  for  twenty-one  years,  yet  under  the  combined 
effect  of  the  direction  and  the  law  there  might  be  an 
accumulation  for  forty  years;  for  if  the  *son  Uved  till 
just  about  the  end  of  the  first  twenty  years,  and  then 
died}  and  the  brother  had  a  son  a  week  old ;  and  by  his 
Will  he  had  provided  a  maintenance  for  his  own  son, 
under  the  direction  of  the  law  that  accumulation,  40,00(ML 
for  instance,  must  during  the  minority  of  that  son  accu- 
mulate in  this  Court.  It  is  clear  then,  he  would  take  the 
accumulation  of  forty  years ;  though  the  Legislature  did 
did  not  mean  that ;  and  there  would  be  no  difficulty,  con-  ■ 
sistently  with  the  principle,  which  is  to  result  from  this 
decision,  in  deciding  that,  whenever  it  arises.  I  could 
put  many  cases,  in  which  the  same  difficulty  would  occur, 
if  the  direction  for  accumulation  was  in  the  very  terms 
of  this  Will 


Under  the  circumstances,  finding  the  Master  of  the 
JipUs's  opinion  to  be  such  as  I  have  stated ;  and,  that  it 

has 
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has  the  concurrence  of  those,  whom  I  have  consulted^  it  1803. 

would  be  enough  for  me,  if  it  was  only  the  inclination  of     ^  ^^^"^ 

CrRIFFITHS 

my  own  opinion  to  say,  this  is  the  right  construction. 


V. 

Verb. 


The  Petition  was  dismissed. 


1803. 
WOOLLAM  V.  KENWORTHY.  ^^'  16#A 

and  19tk. 
fJORNELIUS  KENWORTHY^  being  seised  in  fee    Under  the 
of  the  premises  in  question,  by  his  WiU,  dated  the  general  word 
11th  oi  December y  1799,  and  duly  executed  and  attested  "  ^t^te"  in  a 
for  passing  real  estates,  first  directing  the  payment  of         '  *  ^ 
debts,  funeral  expences  and  charges  of  probate,  out  of         .      , 
his  personal  estate  by  his  executors  afler  named,  devised  restrained    as 
unto  Dorothy  his  wife,  and  her  assigns,  a  rent  of  90/.,  in  this  in- 
issuing  and  payable  to  him  and  his  heirs,  out  of  certain  stance,  by  the 
lands,  &c.  in  Milbrotv,  in   the  county  of  Lancaster,  by  intention,  col- 
virtue  of  a  certain  indenture  of  feoffment,  dated  the  9th  ^^^^  ^^^^  *^ 
of  June,   1788,  made  between  him  (the  testator)    and  ^^®^«  ^*"- 
James  Buitertoorth ;  habendum  unto  the  said  Dorothy, 
his  wife,  and  her  assigns  for  her  Ufe,  subject  to  the  per- 
formance,  on  her  part,    of  all  covenants,  &c.,    in  the 
said  indenture  contained  on  hb  part  to  be  performed. 
He  also  gave  and  bequeathed  unto  his  wife  and  her 
asagns  for  her  life,  the  interest  of  ISOO/.  placed  out  at 
interest  by  him  in  the  hands  of  Messrs.  Woollam,  Ken- 
worthy,  and  Back,  of  Stockport,  brewers,  when  and  as 
such  interest  should  become  due ;  and,  afler  the  decease 
of  his  wife,  then  he  gave  and  devised  the  said  clear  yearly 
rent  of  90/.,  before  devised  to  her,  unto  George  WooUam, 
James  Lees,  and  Joseph  Lees,  their  heirs  and  assigns ; 
]Dpon  trust,   that  they,   or  the  survivors  or  survivor  of 
them,  and  the  heirs  and  assigns  of  such  survivor,  should, 
as  soon  as  conveniently  might  be  after  his  wife's  de- 
cease, sell  and  dispose  of  the  same  rent  by  public  auc- 
tion; 


196  CASES  IN  CHANCERY. 

1809.         tion ;   ai)4  the  money  arising  therefrom  should  pay  and 

^^^'^  distribute  in  the  manner  after  directed.    And  as  to  the 

^^  said  principal  sum  of  ISOOf.,   after  the  decease  of  his 

Kbn WORTHY,  wife,  he  gave  and  bequeathed  1000/.,  part  thereof,  unto 

and  amongst  the  children  of  William  and  Mary  Royle,  to 
be  equally  divided  amongst  them,  share  and  share  afike, 
when  and  as  they  shall  respectively  attain  the  age  of 
twenty-one  years :  provided,  that  if  any  of  the  said  chil- 
dren should  die  before  their  respective  legacies  should 
become  due  and  payable,  without  leaving  lawful  child  or 
children,  then  the  share  or  shares  of  him,  &c.,  so  dying 
should  be  equally  divided  amongst  the  survivors,  their 
respective  executors,  &c,  share  and  share  alike.  Pro^ 
Tided,  that  if  any  of  the  said  children  should  die  be- 
fore, &c.  and  leave  lawful  child  or  children,  then  that 
the  child  or  children  of  such  of  them  bo  dying  shoidd 
be  entitled  to  his  father  or  mother's  share,  &c.;  when 
such  father  or  mother  would  have  been  entitled  to  the 
same^  if  living. 

The  testator  also  gave  and  bequeathed  200/.,  the  re- 
sidue of  the  said  1300/.,  unto  William  Kenworthy ;  to  be 
paid  to  him  in  twelve  months  next  after  the  decease  of 
the  testator's  wife.  He  then  gave  to  Ann  Riley  300/.. 
and  to  Samuel  Wright  100/. ;  to  be  paid  in  twelve  months 
next  after  his  decease;  and  to  Mary  Sidebotham,  his 
portrait ;  and  after  the  decease  of  his  wife,  his  daugh- 
ter's portrait;  and  he  directed,  that  all  his  household 
goods  and  furniture,  plate,  linen,  china,  beds  and  bed- 
ding, and  all  other  the  articles  and  tilings  in  his  house  at 
his  death,  should  be  valued  within  one  month  after  his 
decease  by  a  proper  person  to  be  chosen  by  his  execu- 
tors ;  and  after  such  valuation  made,  that  his  wife  might 
choose  to  her  own  absolute  use  such  of  the  goods,  &c. 
as  she  thought  proper,  not  exceeding  half  in  value  of 
the  whole. 

The  testator  then  directed  as,   for  and  concerning, 

the 
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tbe  dear  agonies  to  arise  and  be  received  from  the  eale  1808. 
and  diipotal  of  the  said  rent  of  90/.,  therein  before  d^  ""^"^ 
Yiaed  in  trust  to  be  sold  and  disposed  of  on  the  death  of  ^^ 

bis  wife^  as  aUo  tbe  monies  to  arise  from  a  sale  of  the  KiNwoErar* 
remainder  of  his  household  goods  and  furniture,  platc^ 
lin^i,  china,  beds  and  bedding,  and  from  all  other  bis 
estate  and  effects  of  what  nature  or  kind  soever  and 
wberesoeTcr,'  that  the  same  should,  in  the  first  place,  be 
subject  and  liable  to,  and  charged  and  chargeable  with» 
the  payment  of  the  before-mentioned  legacies ;  and  the 
residue  of  such  monies  to  arise,  as  aforesaid,  to  be  dir 
▼ided  into  thirteen  equal  shares.  He  then  gave  and  be* 
qoeathed  six  of  those  shares  to  the  said  James  Lees, 
Joseph  Lees,  Esther  Brooke,  Sarah  Buckley,  JRichard 
Wilson,  and  Catherine  Wright,  to  be  equally  divided 
amongst  them  and  their  respective  executors  and  admi- 
nistrators, share  and  share  alike ;  and  he  bequeathed  the 
oAer  shares  to  different  persons  in  the  same  manner. 
Provided,  that  when  any  person  or  persons  should  become 
a  purchaser  or  purchasers  of  the  said  yearly  rent  of  90/., 
the  receipt  of  his  said  trustees,  or  the  survivors  or  sur- 
vivor of  them,  and  the  heirs  and  assigns  of  such  survivor, 
should  from  time  to  time  be  good  and  sufficient  discharges 
in  law  and  equity  to  such  purchaser  or  purchasers ;  and, 
that  the  purchaser  or  purchasers  after  such  receipt, 
should  not  be  obliged  to  see  to  the  application  of  the  pur- 
chase*money ;  and  that  it  should  and  might  be  lawful  to 
and  for  his  said  trustees,  and  the  survivors  and  survivor  of 
diem,  his  heirs,  &c.,  in  the  first  place,  and  from  time  to 
time,  by,  with,  and  out  of  the  said  trust  estates,  moniest 
effects,  and  premises,  to  reimburse  themselves  all  such 
losses,  costs,  charges,  damages,  and  demands,  whatsoever, 
which  they  should  sustain,  incur,  expend,  or  be  put  unto, 
&c.  for  or  by  means  of  the  trusts  hereby  reposed  in  them, 
or  any  thing  relating  thereto ;  and  also  so  much  money  as 

they  or  any  of  th^m  should  reasonably  deserve  for  their  care 

and 
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1808.         and  trouble  in,  for,  or  by  reason  of,  the  performance  of 
his  Will,  or  the  execution  of  the  trusts  thereby  in  them 
reposed,  or  the  management  thereof,  or  any  other  thing 
Kbkworthy.  in  anywise  relating  thereto ;   and  that  they,   or  any  of 

them  should  not  be  answerable  for  any  more  monies  than 
what  should  actually  come  to  their  hands  respectively, 
nor  for  any  involuntary  loss  or  misfortune^  which  might 
happen  to  the  said  estate  and  money ;  nor  should  the 
one  of  them  be  answerable  or  accountable  for  the  acts, 
receipts,  neglects,  defaults,  misapplication,  or  non-appli- 
cation of  the  other  of  them ;  and  that,  notwithstanding 
they  might  join  in  receipts ;  but  each  of  them  only  for 
his  and  their  own  respective  wilful  acts,  receipts,  neglects, 
and  defaults.  He  appointed  his  wife,  Woottam,  and 
James  and  Joseph  Lees,  his  executors. 

The  Bill  was  filed  by  the  trustees  to  have  the  Will 
established  and  the  trusts  carried  into  execution ;  and  the 
question  was,  whether  the  real  estate,  of  which  the  tes- 
tator died  seised,  passed  under  the  general  words  of  the 
residuary  clause  ? 

This  question  has  been  tried  at  law  in  replevin ;  and 
upon  a  case  reserved  the  Defendant,  the  heir  at  law, 
obtained  judgment  (72). 

Mr.  RonUUy  and  Mr.  Fofiblanque,  for  the  Plaintifis. 

Though  it  has  been  decided,   that  there  is  no  legal 

devise  of  this  estate.  Lord  EUenborough  intimated,  that 

it  must  be  left  to  this  Court  to  determine,  whether  there 

is  not  an  equitable  charge. 

This  question,  as  to  the  meaning  of  the  words  of  the 
residuary  clause,  **  all  other  my  estate  and  effects,"  &c., 

is 

(72)  Bilion  v.  Kenworthy,  3  East,  553. 
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18  merely  a  question  df  intention.    The  words  '^  all  tny  1803. 

**  estate,  and  effects,"  without  more,  will  pass  real  es-     ^w-^^''*' 
tate(73),  as  well  as  personal;,  and  will  giye  a  fee.    It  ^^ 

will  therefore  he  contefided,  that,  following  other  wor(}s,  Kbnwortht. 
shewing  he  did  not  mean  to  use  them  in  that  large  sense, 
they  must  he  construed  efusdem  generis.    But  this  tes- 
tator has  anxiously  pointed  out,  that  he  means  estates 
of.  every  nature  that  can  he  described,  and  not  ejusdem 
gieneris.     In  St^ott  y.  Alberry(74f)f  cited   in  Bidout   v. 
Pain  (  75 ),  there  was  a  particular  estate  devised  by  name; 
as,  in  this  will,  the  real  charge.    Two  cases  can  scarcely 
be  more  like.     The  Court  will  transpose  the  words,  'to 
accomplish  the  intention.     How  the  words  are  placed,  if 
the  intention   appears   sufficienUy  strong,  is  immaterial. 
Can  this  testator,  by  these  large  words,  be  understood  to 
do  only  what  he  had  done  before ;  i.  e.  to  dispose  of  his 
personal  estate  ?  That  is  necessarily  subject  to  the  pay- 
ment of  legacies.    Why  introduce  a  term  sufficiently  large 
to  carry  real  estate,  if  the  purpose  was  no  more  than  to 
do  what  the  law  itself  would  have  done?  In  Timewell  v. 
Perkins (76)  the  construction  was  confined  in  respect  of 
the  enumeration  of  the  property.     He  the  term  is  su- 
perfluous, unless  ^real  estate  was  intended.     Your  Lord- 
ship will  make  every  word  in  the  will  tell.     Fletcher  v. 
Smiian{'77)   and  Tilly  v.  Simpson (78)   shew  the   ex- 
tended  sense  of  the  word  "  estate,"  unless  particularly 
restrained. 

The  Attorney  General  for  the  Heir,  was  stopped  by 
the  Court. 

The  Lord  Chancellor. 
My  present  opinion  is,  that  this  estate  does  not  pass  by 
this  WilL    The  Will  must  be  construed  upon  the  prin- 
ciple, 

(73)  Ante,  Barnes  v.  Patch,  (75)  3  Atk.AW.   1  Fe«.  10. 
Sadler  v.  Twner,  Vol.  VIII,          (76)  2  Atk.  102. 

604,  617.  (77)  2  Term  Bep.  650. 

(74)  C<m.  337.  (78)  2  Term  Bep.  659,  n. 
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ISM.         ciple,  oft  which  it  has   been  argued;    diat  genendly^ 

^^^"^  when  there  are  no  special  circumstances,  real  estate  will 

P^  pasa;  and  the  question  is,  whether  upon  the  whole  it  is 

XflNWontHT.  nQt  clear,  the  testator  did  not  mejin,  that  any  thing  of  a 

real  nature  should  pass  under  the  word  '^  estate !"  For 
that  puipose  every  part  of  the  Will  niust  be  looked  at ; 
to  determine,  whether  that  word  in  the  context,  in  whidi 
it  occurs,  and  upon  the  general  intention  of  die  Will, 
and  all  the  phrases  of  it  taken  together,  is  to  be  under- 
stood &fusdem  genirU,  of  the  personal  nature  immedi- 
ately before  described,  or  to  take  in  the  real  estate  ?  ^his 
is 'a  Will,  devising  real  estate  to  trustees,  to  be  sold; 
dbecting  the  produce  of  that  real  estate  to  be  divided 
with  the  testator's  personal  fund;  the  trustees  qualified 
by  the  Will  to  give  receipts  in  discharge  of  the  moneyi 
and  to  retain  out  of  the  trust-estate  the  charges,  &c. 
The  question  then  is,  whether  by  the  insertion  of  this 
word,  where  it  occurs,  the  testator,  who  had  anxiously 
provided  for  the  appUcation  of  a  real  estate  expressly  de- 
vised upon  the  trust,  can  be  taken  to  mean,  that  this 
odier  real  estate,  of  which  he  was  so  seised,  shall  by  the 
eflfect  of  the  word  **  estate,''  occurring  in  this  context, 
be  clothed,  in  the  hands  of  the  heir,  with  a  trust  of  the 
very  same  nature  as  the  estate  specifically  devised  to  the 
trustees!  That  is  not  a  probable  intention  upon  the  Will, 
taken  altogether^  Upon  the  specialties  occurring  in  the 
phraseology  of  this  Will  I  conceive,  that  esttite  descended 
to  the  heir-at-law. 


flmh  18/A*  The  Lord  Chancellor  having  intimated,  that  this  case 
ought  to  be  argued  on  behalf  of  the  residuary  legatees, 
the  cause  stood  over  for  that  purpose. 

Mr.  CuUen  for  the  residuary  legatees  observed,  that 
the  charge  in  the  residuary  clause  does  not  extend  to  the 
legacies  generally;  but  is  expressly  of  the  legacies  be- 
fore- 
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ftee^nntloiied ;  usA   contended,  that  the  testator  ca»-         IBOS. 

iioft  be  supposed  to  mean,  without  necessity,  to  charge  his 

pttrsonal  estate  with  legacies :  at  least  he  couM  not  intend 

kis   peramial  estate  onfy;  charging  the   fbnd,  so  com-  KftMwoRTRT. 

poeed  of  the  produce  of  the  sale  of  the  rent-charge  and 

afl  other  his  estate  with  the  legacies  before-mentioned. 

Hie  (BXprMsion  "  charge  **  implies,  that  some  real  estate 

was  fai  eontemplaticm ;  and  that  is  not  satisfied  by  the 

{irefioas  notice  of  the  rent-charge. 

The  Lord  Chamcbllor. 
I  continue  of  the  ojunion  I  expressed.  The  questioni 
wbeAer  the  words  "  all  my  estate  and  effects'*  will  in- 
dnde  a  real  estate,  or  not,  depends,  first,  upon  the  imme- 
diate eontext  of  the  Will ;  Sdly,  upon  the  general  form 
and  scbefne  of  the  Will,  as  demonstrating  the  intention, 
first,  there  is  in  this  Will  a  direction,  that  the  testator's 
dditB  shaH  be  paid  out  of  his  personal  estate  by  his  exe- 
cotors.  He  gires  certain  legacies;  and  t  think,  the 
meaning  is  not  much  yaried,  whether  the  phrase  is  ''  the 
**  before-mentioned  legacies,"  or  "  all  my  legacies.**  Hav- 
ing a  real  estate  and  a  real  estate  in  a  rent-charge,  he 
gives  the  latter  to  his  wife  for  fife ;  and  after  her  death 
ke  gives  it  to  trustees,  upon  trust  to  sell.  Then,  after 
some  legacies  comes  this  sweeping,  general,  clause ;  dis- 
P<^^g»  iBt,  of  the  produce  of  the  rent-charge,  then  of 
the  money  to  arise  from  the  sale  of  household  goods,  fiir- 
niture,  &c.,  and  from  all  other  his  estate  and  effects  of  ' 

what  nature  or  kind  soever  and  wheresoever ;  and  he 
gives  this  fuifd,  so  made  up,  including  the  money  arising 
from  the  land,  subject  to  and  chargeable  with  the  pay- 
ment of  his  legacies.  It  is  true,  those  words  mean  no- 
thing as  to  the  personal  estate ;  which  would  by  the  law 
be  chargeable  with  the  legacies.  But  they  are  capable 
of  being  fairly  enough  interpreted  with  regard  to  the 
money  arising  from  the  sale  of  the  real  estate;  especially 

in 
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1803.         in  a  Will,,  in  many  parts  of  which  minute  and  accurafie 

^'"^*'  directions  are  necessary^  to  fistcilitate  the  sale  of  the  rent- 

^^  charge,  and  to  convert  more  easily  into  money  that  part 

Kenwortht.  of  his  real  estate,  that  he  has  expressly  directed  to  be 

converted ;  and  cases,  though  unlikely  to  happen,  might 
be  put,  in  which  the  money  arising,  from  the  sale  of  the 
rent-charge  would  not  have  been  subject  to  the  legacies, 
if  not  by  force  of  those  words,  that  have  been  referred 
to ;  and  if  in  any  case  those  words  would  have  operation, 
they  have  their  full  effect  by  giving  them  that  ettect. 
There  is  an  express  trust  for  the  sale  of  the  rent-charge* 
All  these  directions,  that  the  receipt  of  the  trustees  shfdl 
be  a  discharge  to  the  purchaser,  for  the  indemnity  of  the 
trustees,  and  that  they  shall  reimburse  themselves  their 
costs,  &c.,  apply  to  this  property  only.  By  '^  the  trust- 
estate,"  he  means  the  trust-property,  doathed  with  that 
express  trus.t;  and  it  is  by  no  means  probable,  tnat  a 
testator,  who  intended,  the  other  part  of  his  real  estate 
should  be  clcfathed  with  the  same  trusts,  and  be  applicable 
to  the  same  purposes,  should  not  have  said  one  word  to 
that  effect ;  giving  all  these  particular  directions  as  to  the 
other  estate ;  ticking  it  out  of  the  heir ;  and  yet  not  say- 
ing^ a  word  as  to  that  part  of  the  estate,  which  in  his 
bands  is  contende4  to  be  subject  to  the  trust  As  to 
the  legacies  being  payable  immediately,  they  will  be.  paid, 
*  as  far  as  the  personal  estate  is  sufficient  to.  pay  them 
immediately.  The  question  is  upon  the  whole  context  of 
the  Will,  admitting,  that  in  a  variety  of  cases  the  word 
*'  estate"  in  tUe  enumeration  of  personal  estate  may  never- 
theless include  real  estate,  whether  that  was  the  probable 
intention  of  the  testator ;  and  I  think,  it  was  not  in  thia 
instance. 
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WOOD  r.  HAMMERTON.  1803. 

Nov.  ISth. 
A    MOTION  was  made,  after  publication  in  diis  causci    Order  after, 
that  a  Commission  may  issue  .to  the  former  Commis-  pablication  for 
doners  for  the  examination  of  witnesses  on  an  article  to  ^*^®'''y  to  take 
lie  exhibited  by  the  Plaintiff  as  to  the  credit  of  a  witness  ^J^**^T"^ 

examined  in  chief  for  the  Defendant:    and  that  the       .'    „'^ 
m  •    .^  ,  amme  Wit- 

Jnaintiff  may  be  at  uber^  to  exhibit  interrogatories  for  nesses  by  go- 
that  purpose.  neral  Interro- 
.            '  gatories  as  to 
The  Bill  charged  the  Defendant,  as  having  obtained  the  credit  of  a 
from  the  testator,  while  in.  a  state  of  insensibility. on  his  ^^tness,  who 
dea&-bed,  bonds,  securing  money  due  by  the  Defendant  ^*^  been  cross 
to  the  testator ;    the  Defendant  pretending,   that  they      .        / 
were  delivered  by  the  testator  to  him,  as  a  g^  to  his  tioular  facts 
diiUren.       The    witness,    whose .    re-examination    was  only  mb  -  are 
sought,    in  his  examination  in  chief  for  the  Defendant,  not  material 
deposed  to  the  sufficiency  of  the  testator's  mind  on  the  to  what  is  ia 
looming  of  the    day,   on   which  the    transaction    took  ******  m  the  , 
place.                                                                               *'"»•• 

I 
.  ■  .  •  '  •  r  •  » 

,Tbe  affidavits  in  support  of  the  motion  stated,  that 
die  witness  had  declared,  that  the  testator  was  in  such  a 
state  of  mind  upon  the  Friday  morning  before  he  died, 
that  the  witness  would  have  been  sorry  to  have  made  him 
a  Will;  though  upon  the  Thursday  evening  he  could 
have  made  him  a  Will.  The  witness  was  cross-examined 
tothatpoipt 

Mr.  BeB,  in  support  of  the  Motion,  cited  Lambroso  v. 
Francisco f  and  the  late  order  in  Purcell  v.  M^Namara  ( 79) ; 
which  he  observed  was  made  upon  great  consideration.  ' 

■ 

Mr.  Stanley^  for  the  Defendant,  objected  to  the  affi- 
davit, as  too  loose. 

The 
(79)  Ante,  Vol.  Vtll,  324,  and  the  note,  327. 
Vol.  IX.        '  K 
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1803.  The  order  was  made  in  the  foDowing  terms,  accord- 

ing to  that  in  Pwcell  v.  M^Natnara. 


Wood. 

AS 

Hammerton.  That  the  Pluntiff  be  at  liberty  to  take  out  a  Commis- 
sion, directed  to  the  Commissioners  in  the  former  Com- 
mission ;  and  that  the  Plaintiff  be  at  Uberty  to  examine 
witnesses  thereon  by  general  interrogatories  as  to  credit, 
and  as  to  such  particular  facts  only  as  are  not  material 
to  what  is  in  bsue  in  this  cause. 

A  similar  Order  was  afterwards  obtained  by  the  De- 
fendant  for  examination  of  two   of  the  Plaintiff's  wit- 

nesses* 


18(».  DEANE  r.  TEST. 

After  a  legacy  J^ILLIAM  HdSKINS  by  his  wifl,  dated  the  14th 

of  Stock  in  the  of  October,  1792,  made  the  following  disposition : 

4  per  cent. 

•D  ^  A  •_  "I  pv^  ^^^  devise  to  my  sister  (by  marriage)  Har- 
ties  a  Lesracy  "  ^^^  ^'"^  Best,  during  her  natural  life,  the  interest  of 
to  the  same  ^'  4000/.  stock  in  the  4  per  cent.  Consolidated  Anhui- 
personsof  an  *'  ties  in  th^  Bank  of  England.  Aft;er  the  death  of  my 
<<  addiUonal  <'  sister  Harriott  Ann  Best  I  then  ^ve  the  above  4<XXNL 
"  sum  012000/.  «  Consols  Annuities,  which  I  mentioned  before,  which  is 
more  o  e  „  ^j^^  j^^j  ^^  paying  my  sister  Besfs  annuity,  to  my 
"paid  out   of ,,   .  _  T^        ,      1.1 -.  ,       ,.  .,  ^  « 

•*  Uie  4  ver         ^^ster  Lucy  Deane  s  children,  to  be  divided  equally 

<'  centi  "  &c.    '^  among  them  share  and  share  alike;  and  in  case  any  of 
was  held  pe-  ^*  them  should  happen  to  die  in  my  life-time,  or  after  my 
coniary :  as      '*  death,  and  before  they  shall  have  attained  the  age  of  21 
the  primA facie  *'  years^ 

construction ; 

n^hich  is  to  be  controlled  only  by  plain  inference  from  the  rest  of  the 
Will  upon  solid  and  rational  grounds ;  not  by  conjecture  upon  slight 
circumstances. 

The  vesting  of  a  Legacy  not  prevented  by  a  provision  for  survivorship 
among  the  legatees  in  case  of  the  death  of  any  under  the  age  of  21. 


To  kis  eervmit  Sarah  Needhatn^  if  Imngwitbi  him  at 
the  time  of  his  death,  ^^  SOL  Uiwful  mdney  of  Great  Brp- 
**tain:^  likewise  during  her  natural  life,  "  10?.  a-year, 
•^  to  lie  paid  her  out  of  the  3  per  cents.  Reduced  An- 
*'  nuities  in  the  Ban^  of  England  aa  Aey  become  due  :^* 
likewise  after  the  death  of  her  aunt  Hannah  Needham,  if 

K  2  '  living 
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^  j^etn,  then  aad  in  every  such  case  die  legacy  or  Iega«         1803. 

^*  cisB  of  them  lo.  dying  shall  ga  and  be  paid  to  and 

<^  amoi^t  the  sundvors  of  them  share  and  share  alike; 

"  so  long  as  more  than  one  of  them  shiall  b^  living :  and         Test« 

'^  if  all  of  them  should  die  (  save  one )  then  the  whole  of 

^  SQch  legacies  intended  for  such  deceased  legatees;  to- 

"  gether  with  such  shares  as  shaD  have  accrued  to  any 

*'  of  them  by  survivorship,  shall  go  to  the  survivor  of 

^'  liiem,'  and  be  paid  to  him  ar  her.    I  l&ewise  give  and 

'*  devise  to  my  aforesaid  sister  DecMe*9  children  an  addi- 

"  tional  sum  of  2000/.  more  to  be  paid  out  of  the  4  per 

**  eetU.  Consolidated  Annuities  in  the  Bank  of  England^ 

''  to  be  divided  among  them  share  and  share  alike ;  and 

'*  in  case  any  of  them  shaD  die  under  the  age  of  twenty- 

«♦  one  years,  then  in  any  such  case  the  legacy  or  legacies 

''  of  them  dying  shall  go  over  and  be  p^id  to  the   sur- 

^'vivors  or  survivor  of  them,  in  the  same  manner  as  I 

f  ham  hereinbefore  appointed.** 

The  testator  then  devised  to  his  cousin,  Thomas  Test\ 
junior,  all  his  ground-rents  and  all  his  real  estate,  to  him 
and  his  hdrs  for  ever.  lie  then  gave  and  devised  to  his* 
housekeeper  Hannah  Needham,  if  living  with  him  at  the 
time  of  his  death,  "  100/.  of  lawM  money  of  Oreat 
"  Britiun"  He  likewise  gave  and  devised  to  her  "  130/. 
^  a-year  during  her  natural  life,  to  be  paid  her  half-yearly, 
'*  as  they  become  due  out  of  thQ  4  per  cents.  Long  An^ 
^  Buitiea  m  the  Bank  of  England."  The  Will  also  con- 
liined  die  following  legacies : 
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1803«         fiykig  widi  lum  at  the  time  of  his  death,  ''  a  finrlihei^ 
JT"^  «  annuity  of  50/.  a-year  during  her  natural  life,  to  be 


V. 


Long 


Test.        <<  Bank  of  England^ 


To  his  cousin  Ann  TeH  ''  100/.  in  the  3  per  cenii 
**  Reduced  Annuities  in  the  Bank  of  England/* 

To  Joseph  BeUuxnih  ^*  50/.  in  the  Reduced  Annuities. 
^'  in  the  Bank  of  England/* 


To  Mrs.  Caiherine  Marshall  "  50/.  stock  in  the  8  per 
cent.  Annuities  Reduced  in  the  Bank  of  England/* 


€€ 


To  Harriot  Woolmore  ''  SOL  stock   in   the  Reduced 
''  Annuities  S  per  cent,  in  the  BadL  of  England/* 

to  Sarah  Pidgon  "  10/.  a-year  during  her  natural  fifi^ 
to  be  paid  out  of  the  4  per  cents.  Long  Annuities  in 
the  Bank  of  England/* 

To  Mary  Hewett  'MO/,  a-year  during  her  natural 
life,  to  be  paid  her  out  of  the  4  per  cents,  hong  An- 
nuities in  the  Bank  of  England.** 


€€ 
€i 


The  ynm  also  gave  several  pecuniary  legacies,  all  ex- 
pressed to  be  in  poui^  of  lawful  money  of  Oreai  Bru 
Uun ;  and  gave  all  the  residue  both  of  the  real  and  per- 
sonal estate  whatsoever  and  wheresoever,  subject  to  tibe 
payment  of  his  debts,  and  the  legacies  and  annuities 
before  given,  unto  Thomas  Test,  junior,  his  executors 

aiid  administrators ;  and  appointed  him  executor. 

* 

The  testator  by  a  codicil,  also  dated  the  14th  of  Oc- 
tober, 1792,  made  the  following  disposition : 


it 


I  give 
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'  "  I  f^re  my  hpueAee^T,HafmaANeedham,  an  a^  1803^ 

**  sum  of  GOL  per  anmtm,  to  be  paid  out  of  the  Long  An- 
"  nuities  in  the  Bank  of  England  during  her  natural  life. 
*'  I  likewise  give  to  the  above-named  Hannah  Needham  Tsst. 
^  A  farther  additional  sum  of  1000/.  in  the  S  per  cent. 
**  Reduced  Annuities  in  the  Bank  of  England  for  ever." 
Ue  also  gave  her  some  fumiturei  pictures,  &c.  He  re- 
voked that  part  of  his  Will,  vrhereiu  he  gave  Sa/rah  Need- 
ham  ''  102.  per  annun^  out  of  the  Reduced  Aipuities  in 
^  the  S per  cents,  in  the  Bank  o{ England,**  as  likewise 
"  the  annuity  of  BOL  a-year,  to  be  paid  out  of  the  Long 
'*  Annuities "  after  the  death  of  her  aunt ;  instead  of 
which  he^  gave  Sarah  Needham,  if  living  with  him  at  the 
line  of  his  death,  **  700/.  in  the  3  per  cent.  Reduced 
Amunties  in  the  Bank  of  England,  for  even"*  He  gave 
Hamnah  Needham  the  younger  '^  20/.  of  lawful  money 
''  of  Chreai  Britain;**  Ukewise  <' 500/.  in  the  S  per  cent. 
**  Reduced  Annuities  in  the  HbxAl  of  England,**  when 
ihe  arrives  at.  the  age  of  21,  if  living  with  him  at  the 
time  of  his  death;  and  he  appointed  ffannoA ^(^ecfAam 
her  aunt,  as  trustee  to  her  till  the  age  of  21 ;  with  a  di- 
rectioQ,  during  minority,  to  pay  her  half  yearly  **  51.  out 
^  of  the  above-mentioned  3  per  cent  Annuities.*'  He 
gave  Gtfor^  Zron^oii,  if  living  with  him  at  his  death, 
'*  aOOi.  Stock  in  the  Old  South  Sea  Annuities,  at  3  per 
**cefU.,  to  be  paid  at  the  South  Sea  House.**  He  revoked 
dial  part  of  his  will,  where  he  gave  Sarah  Pidgon  "  lO/L 
^perammm;**  instead  of  which  he  gave  her  only  one 
fpliBea.  He  likewise  gave  to  Hannah  Needham,  junior, 
'^  Ae  additional  sum  of  10/.  per  annum,  to  be  piEiid  out 
''of  the  Long  Annuities  in  the  Bank  oi  England  iot 
''ever.**  He^ gaye  James  NichoUs,  if  in  his  service  at 
the  time  of  his  death  "  20/.  per  annum,  to  be  paid  ouit 
"  of  ^the  Long  Annuities  in  the  Bank  of  England.**  He 
gave  to  Sarah  White  "  300/.  in  the  3 /ler  cent.  Annuities 

"Reduced 
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1808.         ''Reduced  in  the  Bank  o{  England  f6r  ever.**    He  gave 
Christopher  CtUherow  **  the  sum  of  twenty  guineas.' 


\jmtsrooner  %^iutterow  "  tne  sum  oi  iwenw  guineas  '* 

DfiANB 

T^T,  The  bill  was  filed  by  the  diildren  of  Luetf  Deane  and 

by  Harriai  Ann  Besi,  praying  an  account  of  the  peraonal 
estate;  and  that  the  sum  of  40002.  4 per  cent.CaiBO^ 
lidated  Bank  Annuities  may  be  transferred;  or  if  there 
were  no  such  Annuities  standing  in  the  testator's  name  at 
his  deaths  that  the  Defendant,  the  executor  may  pur* 
chase  the  sum  of  4000/.  Af  per  cent  Bank  Annuities'  to 
answer  that  legacy;  and  that  die  Plaintiffs,  theDeanes, 
Inay  be  declared  entitled  to  the  said  additional  legacy  of 
sum  of  SOOO/.  in  money ;  and  that  the  same  may  be 
equally  divided  and  paid  to  such  of  them  as  are  adult^ 
and  th^  shares  of  the  infiEuits  may  be  laid  out,  &c 

•    The  Defendant  by  his  answer   submitted,   that  the 
^legacy  ofSOOOL  is  2000/.  4f percent.  Annuities;,  and  not 
a  money  legacy ;  and  whether  the  legacies  to  die  infimt 
Plaintiffs  vested  before  die  age  of  21 » 

Mr.  Alexander  and  Mr.  Trower^  for  the  Plaintiffs^ 
This  legacy  of  2000/.  is  a  legacy  of  money.  It  is 
.not  a  legacy  of  2000/.  4  per  cents.,  but  of  a  sum  of 
-2000/.,  to  be  paid  out  of  the  4  per  cents.  This  is  very 
like  the  case  of  Kirby  y.  Patter  (80) ;  and  die  implication 
as  strong,  that  it  is  to  be  a  money  jiayment.  The  pr^ 
sumption  is  against  specific  legacies.  In  all  other  parts 
of  the  Will  stock  legacies  and  money  legacies  are  given 
▼ery  distincdy ;.  and  if  he  had  meant  this  to  be  a  stock 
legacy,  he  would  have  /used  the  same  expressicm  as  be- 
fore, ^^  in  the  4  per  cents.**  The  word  *'  more  "  is  mere 
surplusage* 

Secondly^ 
(80)  Ante,  Vol.  IV,  748. 


Mr.  MamUly  and  Mr.^  Gn.  WiUon^  for  tbe  Defendant, 
gave  iqp  the  Becond  point 

•  • 

Upon  the  Ist  question:  this  must  be  specific  of  necessity : 
other  8000/.  stock ;  or  stock  of  the  valuer  that  so  much 
money  would  purchase  at  the  death  of  the  testator;  who 
omld  not  intend,  that  the  executor  should,  purdiase 
stock  for  the  purpose  of  selling  it  out,  to  pay  the  money 
la  the  legatees.  TTbe  legacies  of  stock  in  this  Will  are 
ghren,  not  in  one  distinct  mode,  but  with  great  variety 
of  expression :  "  in,**  "out  of/'  &c.  The  particular 
espreasion  **  an  additional  sum  of  20002.  more"  is  very 
ipaterial.  .  It  is  said,  the  word  "more**  is  mere  sur- 
lAqnge;  and  an  additional  legacy  only  is  intended.  But 
that  cannot  be ;  and  there  is  no  sense  in  it;  unless  it  is 
Gonatniad,  not  only  an  additional  bounty,  but  an  addition 
of  the  same  kind  of  property  before  given.  Kirby  v. 
jPottrr,  in  the  reasoning  of  which  case  there  is  some  in- 
consistency,  is  very  different;  a  legacy  purely  by  itself, 
out  of  the  Bank  Annuities;  not  atteinled  with  any  of 
the ,  circumstances  occurring  in  this  Will. 

The  JLord  Chancellor. 

The  question,  correctly  stated,  is.  Whether  by  these 

wards  the  testator  meant  to  give  Si900/.   Consolidated 

Bank  Annmties,  or  a  sum  of  2000/.  of  lawM  money  of 

Greai  Briioin,  directed  to  be  paid  out  of  tbe  4  per  cent. 

Annuities  t 
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Stisondly,  Suppodng  this  a  money  legacy,  the  lega-  1803. 
teea  are  entitled  to  interest  according  to  the  common  r^^^'^ 
rule :  vis.  from  the  end  of  a  year  after  the  testator's  ^^ 

death.     The  payment  of  interest  is  not  postponed  by  the         Test.. 
ciriBiimatance,  that  in  case  of  the  death  of  any  of  the 
Iq^atecfl  under  tbe  age  of  SI  that  share  is  to  go  over  to 
die  survivors.     It  is  vested  immediately,  subject  to  be 
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r. 

Test. 


Ammities?  In  deciding  upon  such  a  question,  I  admit, 
aiiy  judgment  I  x^an  pronounce  deserves  no  better  term 
than  such  a  conjecture  as  my  mind  is  Kkely  to  form  upon 
the  meaning  of  the  testator,  after  hearing  his  intention 
discussed  upon  the  whole  WiD.  Upon  these  words^ 
without  cairying  it  to  the  extent  supposed  to  be  stated  in 
Kirby  v.  Potter,  I  am  well  warranted  in  saying,  this  le» 
gacy,  to  be  paid  out  of  the  4  per  cent.  Annuities,  ought 
primd  fade  to  be  taken  to  be  a  bequest  of  a  sum  of  SOOO/L 
of  lawful  money  of  Great  Britain^  with  a  direction,  out 
of  what  fimd  it  is  to  be  paid ;  and  it  is  not  necessary  to 
enter  into  the  consideration  of  tiiose  cases,  very  nice  in 
their  distinctions  certainly,  with  regard  to  the  terms, 
Whetiier,  where  a  sum  is  given  out  of  a  particular  fund, 
it  is  to  be  determined  to  be  specifically  part  of  that  fund, 
or  only  a  legacy,  with  a  direction  prescribed,  that  for  the 
better  security,  of  the  legatee,  he  shall  have  a  preference 
over  other  legatees ;  and  that  shaU  not  fail,  though  dke 
general  funds  do  fail  (81 ). 


Saying,  this  is  the  primd  facie  intention,  is  as  far  as  it 
is  fit  to  carry  it.  I  agree,  the  Court  must  decide  upon 
the  whole  Will  But,  on  the  other  hand,  it  is  a  whole- 
some rule  to  abide  by  the  primd  facie  intention,  the  settled 
meaning  of  the  words,  imtil  driven  out  by  strong,  soHd, 
and  rationed,-  interpretation,  put  upon,  and  plain  inference 
drawn  from,  the  rest  of  the  Will.  The  first  legacy  is 
given  as  a  reversionary  interest.  Then  he  proposes  to 
give  this  legacy,  which  it  is  found  impossible  to  cont^id^ 
is  not  an  immediate  legacy  of  some  species.  The  effect 
of  that  is,  that  in  case  of  the  death  of  a  child  under  the 
age  of  21  the  produce,  at  least  the  interest  accrued  from 

the 


(81)  Ante,  Webiter  v.  Hale, 
Vol.  VIII,  410.  SibUy  v. 
Perry,  VII,    622,    aud  (he 


notes,  630.  II,  641;  where 
the  late  case,  as  to  specific 
legacies,  are  referred  to. 
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liie  death  of  the  testator,  woqld  go  to  that  child;  though  1803« 
diat  child  would  take  nothing  in  the  capital.  I  cannot 
be  dmen  £rom  the  obvious  meaning  of  the  words  by  cri- 
tical observations  upon  these  circumstances.  Upon  the  Test. 
expression  **  an  additional  sum^  there  could  be  no  dis- 
pute :  but  upon  the  word  ^'  tnare*^  it  is  insisted  for  the 
Defisndant,  the  addition  must  be  efusdem  generis;  and 
it  18  more  than  surplusage.  The-  argument  is  fair.  But 
at  all  ev^its  there  must  be  terms  of  surplusage ;  for  upon 
that  argument  the  words  which  follow,  expressly  sped- 
fying  .the  fund  of  4  per  cents,  out  of  which  it  is  to  be 
paid,  must  be  admitted  to  be  unnecessary,  or  not  very 
accurately  inserted. 

The '  circumstance,  that  this  is  to  go  along  with  the 
fanner  fund,  and  the  other  circumstances,  are  very  ma- 
teriaL     But  still  the  question  is,  whether  there  is  in- 
ference enough  to  take  the  case  out  of  the  primA  fade 
construction.    It  is  necessary  to  attend  to  all  the  other 
parts  of  this  Will :  and  it  is  singular,  that,  wherever  a 
gross  sum  of  money  is  given,  it  is  in  words  expressly  de- 
scribing  a  species  of  money ;   viz.    100/.  ^*  of  lawful 
money  of  Greai  Britain  ;**  always  adding  those  words ; 
spd  in  the  codicil  observing  the  same  distinction ;  except 
m  the  single  instance  in  the  codi<;il  of  one  money  legacy, 
the  sum-  of  twenty  guineas  to  CUtherow\  to  which  alone 
diose  words  are  not  annexed.    That  is  a  circumstance 
very  worthy  of  attention.    But  I  must  look  to  aO  the 
other  circumstances:  1st,  That  when  giving  the  4000/. 
he  gives-.it  as  Consolidated  Bank  Annuities:  Sdly,  That 
when  giving  to  the  different  annuitants,  he  gives  to  them 
to  much  a-year ;  not  mentioning  ^*  lawful  money  o(  Great 
BrUaimi*  nor  so  much   of  the  interest  of  the  fund; 
diough  he  meant  that,  I  admit.    If  the  interest  of  the 
fimd  was  not  sufficient  as  to  some  to  pay  the  annuity, 
there  is  no  doubt,  the  annuitants  would  have  had  a  right 

to 
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tp  havie  them  raised,  out  of  the  capital  of  tbe  fiindi 
though  clearly  the  testator  did  not  mean  thftt.  In  dif- 
ferent partSi  both  of  the  Will  and  codicil,  he  gives  poundi!, 
where  he  meant  only  stock  pounds,  if  I  may  call  them 
so;  for  instance,  to  Ann  Test  100l»  in  the  S  per  ceui^ 
Reduced  Annuities ;  and  several  others ;  using  a  variance 
of  expression  in  most  of  the  instances  of  stock  legacies ; 
and  except  ibis  one  there  is  no  legacy  of  stock  without^ 
a  description  making  it  indisputably  clear,  that  he  meant 
stock.  The  two  first,  I  admit,  to  the  Needkamst  ex- 
pressed to  be  paid,  as  they  become  due,  would  be  lega- 
cies of  dividend  only;, but  not  the  others.  The  argument 
upon  the  question,  whether  if  the  interest  of  the  fund 
was  not  sufficient,  the  annuity  should  come  out  of  the 
principal,  certainly  contrary  to  the  intention,  would  be, 
^t,  where  he  meant  dividend,  he  said  so.  In  the 
bequests  by  the  codicil  to  Hannah  Neeclham,  who  is  the 
only  person,  to  whom  he  giyea  an  annuity  and  a  money 
legacy,  he  expresses  them  to  be  an  additional  sum,  and 
a^  further  additional  sum ;  expressly  declaring,  what  the 
latter  is :  ^^  in  the  3  per  cent.  Reduced  Annuities." 


The  question,  upon  the  whole,  is,  whether  in  the  con? 
struction  of  a  Will,  the  phraseology  of  which  is  mfh 
as  this, -many  i>arts  of  which  afford  inferences  oaeyraf^ 
and  many  parts  the  other,  I  can  safely  conjecture 
against  the  meaning,  to  be  primd  facie  attributed  to  the 
wordii  used  in  the  bequest  now  under  construction  ?  I 
am  of  opinion,  it  is  wholesome  to  abide  by  the  primd 
fade  intention  of  the  words  (and  I  use  the  authority  of 
Kirby  v.  Potter  no  farther  than  that),  unless  you  can  be 
reasonably  sure,  upon  solid  and  rational  grounds,  not 
going  upon  coiyecture,  met  by  conjecture,  and  phuisible 
argument,  met  by  plausible  argument,  that  the  primd 
fade  meaning  is  not  the  meaning.  My. opinion  upon 
this  VfS\  40,   that  I  cannot*  with  sepurity  to  general 

principles 
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principleg   in  the  administration  of  justicej  6ay^  this  is         )bo3. 
not    an   immediiite  legacy  of .  this  money :   therefore  I 
think,  the  children  are  entitled  to  it  immediately. 


Deamb 

Test. 


The  WARDEN  and  MINOR  CANONS  of      ' 
.      St.  PAUL'S,  LONDON,  r.  MORRIS. 

MORRIS  V.  The  WARDEN  and  MINOR  CANONS         1803. 

w  St.  PAUL'S.  ^«''^  ^«'- 

Noo.2lit. 

m 

rpUE  Bill  in  the  first  of  these  causes,  filed  by  the     After  two 

Warden  and  Mmor  Canons  of  St.  PauVs  and  their  *"**»  **  *>v  in 
lessees,,  stated  their  title  as  parson  and  proprietors  of  *^°**'  ^  ^® 
the  church  of  SU  Gregory^  under  Letters  Patent,  24ih  ^r^rA  A 

Hen»  VI.,  to  all  tithes,  &c.  within  the  said  parish ;  and  jf  inor  Canons 
di^  decree,  made  on  the.  23d  oi February ,  1545,  in  pur-  of  St.  PauTs  to 
suance  of  the  Act  of  Parliament  for  tithes  in  Londan{82) ;  tithes  at  2f .  9d» 
by  which  it  was  decreed,  that  the  inhabitants  of  London  iinder  the  De- 
should  pay  tithes  at  the  rate  of  2s.  9d.  in  the  pound.  ^^^^  ^^  ^^^ 

of  Parliament, 

.    The  Bin   also   stated    the  Act  of  Parliament,   22d  V^'^'V^^' 

upon  an  issue, 

Ch.  U.  (83),  for  rebuilding  the  city  o{  London,  imiting  the  whether  any 

jparishes  of  SL  Mary  Magdalen^  Old  Fish  Street,  and  St.  and  what  less 

Gregory,  and  Hie  Act  22  &23  Ch.  II.  (84),  fixing  among  som  had  been 

others  the  tithes  of  those  two  parishes  at  1^^ :  both  those  P^d,  a  New 

acts  saving  expressly  the  right  of  the  Plaintiffs,  parson  '^"^  ^•^  '®* 

^^  fused ;  though 

evidence  was 

(82)  Stat.  a7  Hen.  VIII,         (84)  Stot  23  &  23  Ch.  II,  rejected,  that 

c.  12.  c.  Id.  ought  to  have 

(83)  SUt  22  Ch.  ir,  c.  11.  been  received, 

material;  this 

being  in  the  discretion  of  the  Court  for  its  information ;  and  all  the 
evidence,  though  proving,  that  less  than  2t.  fife/,  had  been  paid,  not  shew- 
log  any  oertiin  payment  in  Keu  of  tithes. 

•  Wfeelher  the  Issue  ought  to  have  been  directed  in  the  cross  cause, 
Qiugre  ;  l^t,  as  being  upon  the  Bill  of  mere.lesseef,  npt.  owners:  2dly,  as 
tending  to  proof  of  a  payment,  different  from  that  lylied  upon  by  their 
Answer,  and  the  establishment  of  which  was  prayed  by  their  Bill. 
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and  proprietors  of  the  church  of  St  Gregory^  to  re* 
cdve  all  tithes,  &c«  within  that  parish,  as  before;  and 
stating  fiurther  a  dispute  about  the  payment  of  that  sum 
of  190/.,  and  an  order,  made  by  Lord  Shqfiesbury  upon 
petition,  directing  that  sum  to  be  raised  upon  both  par 
rishes,  and  paid  to  the  incumbent  and  his  successors,  the 
Bill  prayed  an  account  of  the  tithes  due  from  the  De- 
fendants, occupiers  of  houses  within  the  parish. 


The  Defendants  by  tiieir  answer  set  up  various  pay- 
ments, less  than  2s.  9d.  in  the  pound,  as  customary  pay-  . 
ments  by  them  respectively,  and  former  occupiers  of  that 
respective  houses,  in  lieu  of  tithes.  They  stated,  that 
no  information  as  to  the  sums  paid  b  to  be  found  among 
the  papers  and  records  of  the  parish:  nor  can  they  in 
any  other  maimer  ascertain  or  learn  the  particulars  of 
sudi  payments.  In  1763  the  last  of  the  leases,  wluch 
had  been  usually  granted  by  the  Warden  and  Minor 
Canons  to  the  parish,  was  suffered  to  expire  by  the  pa^ 
rishioners;  who  refused  to  renew;  insisting,  that  they 
are  not  liable  to  pay  the  annual  sum  assessed  upon  the 
united  parishes  under  the  statute  22  &S3  Ch.  II,  for  the 
maintenance  of  the  incumbent,  and  also  to  make  the 
accustomed  payments  to  the  Warden  and  Minor  Canons. 
They  insisted,  that,  if  the  parishioners  were  bound  to 
pay  tithes  at  tiie  rate  of  2s.  9d.  in  the  pound,  the  tithes 
would  have  amounted,  during  the  continuance  of  the 
leases  so  granted  to  the  parish,  to  an  annual  sum  greatiy 
exceeding  the  rents  reserved,  and  the  fines-  paid  upon 
renewals ;  and  in  176S  would  have  amounted  to  IQOOL, 
and  would  now  amount  to  upwards  of  1250/. ;  and  they 
insist  upon  the  said  leases ;  and  upon  the  said  invariable 
annual  sums  so  paid  for  the  premises,  now  respectively  oc- 
cupied by  tiie  Defendants,  as  dear  evidence,  tiiat  the  said 
decree  for  tithes  had  never  any  operation  or  effect  in  the 
parish  of  Si.  Gregory ;  and  that  at  the  time  of  making  the 

•  decree 
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decree  the  bhabitaiits  of  that  parish  had  been  aceiM^' 

tomed  to  pay  certun  ancient  and  invariable  annual  sums 

in  lieu  of  tithes,  less  than  in  the  decree  specified;  and  iv  a|>t).»  jl^ 

fught  hot  now  therefore  to  be  chargeable  pursuant  .to  ^  ' 

said  decree,,  pr  for  any  other  or  greater  sums  for  or  in    St.  Paul's^ 

Keu  of  tithes  than  the  aforesaid  accustomed  iguiual  pay-*     Lombon, 

^^^^  Vpbris. 

« 

The  Defendants  farther  insisted,  that  the  provisions  in 
1^  two  Statutes  of  Cha.  II.  reserving  to  the  Warden  and 
Minor  Canons  the  right  to  all  tithes,  &c.  within  the  pa- 
rish of  Si.  Gregory f  were  so  introduced,  in  order  to  obvi*" 
i|te  all  doubts  respecting  such  tithes  undei^  the  provisions 
of  Uie  said  Acts,  by.  reason  that  there  could  be  no  regular 
iyieambent  of  said  parish ;  the  church  beihg,  under  the 
Letters  Patent,  to  be  served  by.the  Warden  or  one  of  the 
Canons ;  and  the  said  provisions  were  not  intended  to 
place  them  in  a  different  situation  firom  the  parson  and 
proprietors  of  other  parishes ;  and  particularly,  that  not- 
withstanding the  proviso  in  the  Act  22  &  S3  Ch.  IL  the 
Warden  and  Minor  Canons  were  bound  by  that  Act  to 
allow  out  of  the  andent  accustomed  payments  to  them 
in  lieu  of  tithes  towards  the  assessment  made  on  the 
psrish  of  SL  Gregory  ^  lis  its  rateable  proportion  of  the 
warn  of  120/L  settled  by  the  Act  for  the  annual  main* 
tenance  of  the  incumbent  of  the  said  united  parishes, 
such  sum  as  the  Warden  and  Minor  Canons  had  been 
accustomed  and  ought  to  have  paid  as  a  compensation 
for  the  service  of  the  church. 


They  Bsirther  stated,  that  from  the  rents  of  the  leases 
lo  the  parish  it  appears,  the  Warden  and  Minor  Canons 
had  allowed  to  the  curate  the  yearly  sum  of  lOA  besides 
paying  the  expences  of  four  Quarter  Sermons. 

The  amended  BiQ  charged,  that  the  inhabitants  had 
not  at  the  time  of  the  decree  in  1545,  and  from  time 

whereof 
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whereof,'  &c.  been  accustomed  to  pay  any  certain  tad 
invariable  annual  sums  for  or  in  lieu  of  tithes,  and  if 
any  such  sums  have  been  paid,  they  have  been  paid  only 
aa.  temporary  assessments  and  compositions;  and  were 
not  ancient  payments  in  lieu  of  tithes;  and  the  pay^. 
iqents  made  have  been  from  time  to  time  varied ;  and  have 
ait.  some  times  exceeded,  and  at  others  been  less  than,  the 
sums,  which  the  Defendants  insist  to  be  payable ;  and  the 
Bill  charged,  as  evidence  of  the  variation  of  the  pay- 
ments, that  there  are  two  copies  of  assessments,  en^ 
titled,  "  A  Register  of  the  Lands  and  Tenements  be- 
'^  longing  to  ihe  Minor  Canons  :*'  one  of  which  asaesa- 
ments  is  entitled,  ''  first  Rate,  or  Ancient  Rate,**  and 
the  other,  *^  Last  Rate,  or  New  Rate  ;'*  which  assess* 
ments  state  the  particular  payments  made  for  tithes  in 
the  parish ;  and  the  latter  was  for  the  Petty  Canons* 
tithes  from  the  35th  of  March  1676,  to  March  1677; 
by  which  it  appears  the  inhabitants  have  had  the  rates 
varied ;  and  in  particular,  that  the  rates,  at  which  they 
Were  assessed  by  the  last  rate,  exceeded  in  most  in- 
stances the  rates,  at  which  {hey  had  been  before  as- 
sesised ;  and  which  they  paid ;  and  particularly  as  ex- 
pressed in  the  first  rate;  that  it  appears  by  the  said  copies 
of.  assessments,  tiiat  tiie  payments  last  made  by  the  De- 
fendants, and  now  alleged  to  be  payable  in  lieu  of  their 
respective  tithes,  do  in  every  instance  vary  froni  one  or 
botii  the  said  rates;  and  that  in  the  first  or  ancient 
rate  there  are  assessments  at  2s.  9d.  in  the  pound,  and 
other  assessments  divisible  at  that  rate;  and  at  the  foot 
of  tiie  last  rate  or  new  rate,  there  is  the  following  note, 
signed  by  the  Churchwardens:  "All  within  this  apart- 
''  ment  is  as  it  was  last  rated  for  the  Petty  Canons'  tithes 
''  from  March  the  25th  1676,  to  March  1677;* 


The  Plaintiffs  farther  charged,  that  the  said  two  copies 
furnish   complete  or  very  strong  presumptive  evidence, 
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fiiat  lite  'payments  set  tip  by  the  Defendants  were  not  1803. 
ancient  and  invariable  payments^  but  variable ;  andtliey 
fiurtbet  charge,  that  the  several  sums  paid  by  the  pa-  .«^ .  ^ 
iSshioners  from  1595  to  1763  were  assessments  made 
1^  the  parishioners  themselves,  standing  in  the  situation 
of  lessees  of  the  tithes ;  and  the  payment  of  any  less 
JMimpensation  than  &•  9d.  in  the  pound  ought  not  under 
die  circumstances  to  prejudice  the  Plaintiff's  chdin. 

The  Defendants  by  their  answer  to  the  amended  KA 
insisted  upon  the  said  assessment,  stated  in  the  amended 
Bin,  entitled,  '^  first,  or  Ancient  Rate,"*  as  evidence, 
that  the  ancient  and  accustomed  annual  payments  were 
aecording  to  such  rate ;  and  that  in'  those  instmoes, 
where  the  sums  paid  difier  from  said  ancient  rate,  such 
difference  must  be  taken  to  hate  crept  in  in  course  of 
dme,  from  the  ignorance  of  the  paarties  of  their  ancient 
ri^ts ;  and  they  specified  the  instances,  in  which  the 
payments  now  made,  correspond  precisely  with  tbe  !  said 
andent  rate;  and  frx>m  that  correspondence  in  many,  iat 
stances  they  believe,  that  the  second  or  new  rate  never 
vas  submitted  to« 

The  Defendants  by  their  Cross  Bill  pray^  the  esta- 
blishment of  the  ancient  and.  accustomed  annual  payment 
for  and  in  lieu  of  tithes,  set  up  by  thieir  answer ;  and. 
by  amendment  they  adopted  the  first  or  andent  rate«c 
aecording^  to  their  fiurther  answer.    -'  > 


An  issue  ufas  directed  by  Ijord  Loughborough,  to  try,: 
gefcierally,  whether  any,  and  what,  sum,  less  thain  2s.  9d.' 
had  been  paid.  The  trial  of  that  issue  at  the  baf  o£ 
the  Court  'of  King's  Bench  was  in  fiivour  of  the  Minoe 
CaiKms ;  not  upon  the  merits,  but  upon  the  ground,  that 
the  paifsh  books,  iiot  being  legal  evidenpe^  could  not  be 
adH^tted.    Another  trial,  directed  by  Lord  Loughborough 

at 


IflO  CASES  IN  CHANCERY, 

ia09»        at  the  bar    o(  the  Court  of  Exchequer^  was  also  in 

^1^  bifova  of  the  Manor  Canons.  • 

The 

Warden,  &o« 

^f  Mr.  Monoid  and  Mr.  Leach,  for  the  Defendants  m 

St.  Paulas,  ^e  first  ciiuse,  moved  for  a  new  trial,  principaUy  on  the 
'  LoMDONa  ground,  that  evidence  was  improperly  rejected.  The  eyir 
MoBSis  Aenee  objected  to  was  the  proceedings  in  a  cause,  Mortu, 
V.  TVnper,  in  the  reign  of  C%arfe«  n.  The  BiUwas  filed 
in  the  Court  of  Exchequer  by  lessees  of  the  Warden  and 
Minor  Canons  for  ah  account  of  tithes  under  the  Statute 
and  decree.  The  Defendants  by  their  answer  insisted, 
1st;  that  there  was  not  a  good  lease ;  Sdfy,  upon  jpay- 
ments  in  lieu  of  tithes.  The  decree,  espressed  to  be 
made  by  consent  of  the  Minor  Canons,  appearing  person- 
ally in  Court,  directed  a  reference  to  the  Atiomet/'Cfe- 
neral;^  and  it  did  not  appear,  that  he  made  any  award; 
or,  that  any  farther  proceeding  took'place. 

• 

The^tfomey  General,  Mr.  Richards,  and  Mr.  Siam-, 
ley,  shewed  cause  against  die  motion. 


Though  m  The  Bishop  of  Lincoln  v.  Ellis(SS)  the  de- 
cree wa»  admitted  as  evidence,  the  admission  of  the  pro- 
ceedings if  the  suit  ends  in  a  comproihise  or  reference, 
is  a  very  diflferent  question.  The  proceedings  in  that 
cause  are  not  evidence  of  any  general  right.  The  Mi- 
nor Canons,  appearing  personally,  and  not  by  attorney, 
cannot  be  considered  as  having  appeared  td  consent:  J3ro.' 
Abr.  tit.  Corporation  (86).  As  a  Corporation,  they  can  no 
morebe  bound,  than  the  city  of  Z^omfon  could  be  bound 
by  the  attendance  of  two  or  three  aldermen.  But  admit- 
ting the  evid^ce,  the  result  is  oidy,  that  a  question  as  to 
their  right  to  the  2s.  9d.  was  depending ;  and'  afierwards 
they  did  not  receive  this  sum.  There  would  be  no  ground 
for  a  new  trial ;    even  at  Law,  much   less  in  Equity ; 

where 

(85)  Bunb.  110.  (8G)  PL  28. 
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where  this  applicatioii  is  merely  to  the  discretion  of  the 
Court.  Tlie  extent,  to  which  Courts  of  Law  have  gone 
in  granting  new  trialsi.  has  been  to  avoid  loading  the  re-  w a «t)Rj»  ^o. 
cords  in  small  cases  with  demurrers  to  evidence  and 
Jbills  of  exceptions.  Upon  an  issue*  there  is  no  instance 
of  either.  The  issu3  comes  back  to  the  Court,  that  di- 
lected  it :.  whose,  only  object  in  directing  it  being-  to  sa- 
tisfy its  own  conscience,  if  satisfied,  that  justice  has  been 
done^  though  evidence,  that  ought,  according  to  strict 
law,  to  have  been  received,  may  have  been  rejected,  that 
Coqrt  will  not  grant  a  new  triaj :  which  would  be  merely 
giving  a  chance  of  a  verdict  against,  the  real  justice  of 
the  case;  and  which  wotdd  lay  the  Court-  under  the 
neoeasity  of  granting  another  trial..  The  issue,  and  the 
result  of  it  are  as  much  for  the  satisfaction  of  the  Court, 
as  a  reference  to  the  Master  and  his  report.  This  is 
only  one  mode  of  getting  information  as  to  the  facts. 
There  are  but  two  cases  of  exception,  in  which  the  Court 
is  bound  to  direct  an  issue':  the  cases  of  an  heir  and  a 
rector.  In  *this  case  it  was  granted  at  the  instance,  not 
of  the  Minor  Canons,  but. of  the  occupiers.^  The  Judge 
in  a  Court  of  Equity  has  as  much  right  to  draw  the 
conclusion  from  the  facts  before  him  as  the  jury  in  an 
action  (87  ).  In  Ligon  v.  iS/ru^/,  within  the  last  five  years, 
upcm  the  Bil}  of  an  impropriate  rector,  •  the  Court  of 
Exchequer  sat  eight  or  nine  days,  hearing  all  the  evi- 
dience  from  old  records ;  refusing,  an  issue  at  the  instance 
of  die  occupier ;  as  not  requiring  the  assistance  of  a 
jury  upon  that  evidence;  and  the  decree  was  for  the 
Plaintiff. 


There  is  no  instance  in  a  tithe  cause  of  an  issue  so 
general  as  this.  The  occupier  always  states  a  distinct 
sum  as  payable.  No  sum  could  be  .ascertained  by  this 
answer;    and  the  question  before  the   jury  was  fairly 

this, 

(OT)  Ante,  Vol.  Vr,  671-. 

Vol.  IX.  L 
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1803.         ^h^»  whether  iisf,  and  wliat  8uih  teas tfaanSf. 9dL  hi  the 

>^'vv  ^imd  wa9  payable  ? .  The  answer  ought  t6  have  stated 

®  a  givenaiiBi.    The  circumstance  of  not  having  recetved 

^^    .  '      '  tithe  -in  kind  bt  nothing  against  a  rector  ;•  unless  -soaib 

St.  Paifi/s     IMurti<^i>l<u^  «unv  as^  a  modus,  is  .proved.    It  is  extraov* 

'LoNDOK,      dinaryi  that  they  should  make  leases  of  stipendiary  pay- 

^^^*    -       ments:  much  more  J  if  the  fines  cwere  unequal. 

...  ...  ._ ,  .. 

The  Lard  Chancellor  said«  he  never  knew  an  in^ 
stance  of  such*  an  issue  as  this ;  and  it  would  put  an  end 
to  all  the  .doctrine  of  WeHminHer  HaU  in  tithe  causes.  ' 


Mr.  Monoid,  fai  Reply^  observed,  .that  the  issue 
framed  in  the  words  of  diat  directed,  in  Betmetiy.Trep^ 
pass  (  88  ) ;  which  was  very  much  considered.  He  icom^ 
mented  upon  the  enonnity  of  the  demand* 


The  Lard  Chancellor. 

Nov,2ltt.  '      Upon  the  first  trial  of  this  issue,   in  the  Coturt  of 

King's  Bench,  the  evidence  of  the  books  was  rejected; 

the  opinion  of  the  Court  being,  that  they  were  not  at 

liberty  to  receive  evidence,  that  was  not  legal  evidence: 

• 

unless  directed  by  the  order  of  this  Court.  Upon  the 
new  trial,  at  the  bar  of  the  Court  of  Exchequer,  an 
order  was  made,  that  the  Plaintiffs  were  to  be  at  Ubertiy 
to  produce  the  books  of  the  viestry  and  churchwardens. 
There  was  some  altercatioo  at  the  trial,  whether  this  was 
mandatory  or  not.  The  opinion  of  the  Court  was,  that 
the  Lard  Chcmcettar  mekat,  that  this  evidence  should 
be  read ;  and  I  think,  ihat  was  the  right  construction  of 
that  order. 

The  motion  now  made  for  a  new  trial  is  made  prin^ 
cipaDy  upon  the  ground,  that  evidence  was  rejected ;  and 

that 

(88)  2  GwiU.  nth.  633.    GM.  191.   4  JB^.  P.  C.  660. 
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Bift-itf  the  Minor  Cancms  is  expressed  in  terms  very  w.^^-^.  0^ 


{Mciiliar  and  miusual :  the  Defendants  all  stating  different 
paynientSi  as  certain  antient  and  invariable  annual  sunis^ 
aecufttdmed  to  be  pud  by  the  inhabitants  in  lieu  of 
titfaefl :  their  cross  bill  setting  ilp  thefr  claim ;  stating 
abo,  that  the  sums  of  money  expressed  in  their  answer 
yif^re  tlie  accustomed  payments ;  and  -prajring,  that  they 
ra^  be  established.  This  is  the  first  Bill^  under  which 
occupiers,  not  owners,  have  had  a  decree  for  establishing 
payments  in  lieu  of  tithes.  They  have,  however,  in 
dds  instance  had  that  decree  (  89  )•  The  Minor  Canons 
amended^the  Bill ;  bringing  forward  out  of  their  reposi- 
tories tills  old  book,  entided,  '*  A  Register  of  the  Lands 
'*  and  Tenements  belonging  to  the  Minor  Canons ;"  in 
wUcll  are  contained  the  rates  of  St.  Gregory's;  some- 
times  called  the  first  rate  md  last  rate ;  and  sometimes 
the  tatient  rate  and  new  rate.  Their  answer  to  the' 
dross  bill  also  disclosed  the  contents  of  this  book.  The 
Defendants  .to  the  original  bill  could  not  amend  their 
aiiswer*  But  they  put  in  another  answer,  varjing  their 
defence;  and  they  amended  their  bill  by  striking  out 
Ae;  payments,  the  establishment  of  which  they  had 
prayed;  atad  inserted  others;  making  their  claim  cor- 
respond ^th  their  new  defence.  An  issue  was  directed 
according  to  that  directed  in  Bennett  v.  TVeppass ;  a  case, 
which  is  nothing  like  an  authority  for  directing  such  an 
issue;  for  in  this  case,  as  understood  at  the  hearing,  the 
•Defendants  had  not,  as  in  that,  put  themselves  upon  the 
pmrit,  that  different  sums  had  been  paid  at  different 
times ;  which  nevertheless  might,  as  the  three  Judges  ob- 
serve, be  attfuot  parts  of.  some  poimd-rent  or  pound-rate, 
mvariably  paid  in  the  parish.    The  Defendants  therefore 

not 
(88)  Ante,  Warden  ^  Minor  Canom  of  St.  PanVi  v.  Cricktett, 
Vol«  II,  663;  and  the  note,  567. 
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1809^  ^^^  having  staked  Chemselvep  .to  any  precise  fajjgyeaft^ 
the  Court  directed  an  issue,  whether  any,  and  what  lea» 
„,  '  ^^  ^  sum  had  been  paid ;  therefore  putting  it  upon  the  De- 
*  '  fendants  to  shew,  that  these  sums,  though  varying  in 
appearance,  did  not  vary  in  fact ;  as  they  would  not,  if 
aliquot  parts  of  that  larger  sum.  The  three  Judges,  who, 
with  the.  approbation  of  the  House  of  Lords,  thought* 
that  issue  ought  to  be  directed,  were  of  that  opinion,  not 
in  a  case,  where  the  record  contradicted  itself,  but.upoA 
a  record,  ;stating,  that  some  larger  sum  ought .  to  be  the 
pound-^rate. 


The 

DKl 

of 
St.  Paul's, 

LONPON, 
MOBRIS. 


])efeiidaiit  to  a 
Sill  for  tithes 
pots  himself 
upon  one  mo- 
dus in  his  de- 
fen(^e;  and 
proves  an- 
other.  There 
mast  be  a  de- 
cree against 
him. 


The  difficulty  in  this  case  is,  that  the  issne  is 
in  the  conjoint  caqscr  Suppose,  the  occupiers  may  file 
a  Bill,  leaving  out  the  owners,  who  may  file  another: 
I  do  not  reeeUect  a  single  instance,  in  which  this  Court, 
upon  a  Bill  to  establish  cuatpmary  payments  of  any  ut-»: 
ture,  tluct.  Bill  seeking  to  establish  the  sum  therein  spe- 
cified, has.  permitted  such  aTlaintiff  to  try,  whether  he 
cpuld  avail  himself  of  any  other  payment.  His  Bill  being 
brought  to  establish  that  payment,  if  he  cannot  establish 
it,  the.  Bill  ought  to  be  dismissed :  or,  if  he  attempted  iQ 
an  issue  to  set  up  a  payment,  for  the  purpose  of  sup- 
porting his  Bill,  different  from  that,  which  it  prays  t» 
establish,  the  Court  ought  to  restrain  him :  and  no 
issue  ought  to  be  directed,  but,  whether  the  payments 
stated  in  the  Bill  are  the  payments.  In  the  case  of 
tithes,  if  a  man  puts  himself  upon  one  modus  in  his 
defence,  and  proves  another  at  the  hearing,  there  is  a 
decree  against  him.  In  Bennett  v.  Treppass  the  issue 
was  consistent  with  the  pleadings*  There  is  nothing  in 
that  case,  that  can  be  considered  an  authority  for  a  de- 
cree for  these  Defendants,  if  any  other  payment  had. 
been  proved. 

The  most  material  exception  to  this  doctrine  is,  where 

a  Plaintiff 
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kind^  by  hi»  evidence' introdnces  doubt,  whether  .  he  is 

entided  to  make  a  demand  against  his  Common  Law  ^j^hd^m  j^^ 

right.    Upon  the  trial  in  the  Court  of  King's  Bench  it  ^^ 

was  bought  necessary,  but  very  d^cult,  to  say,  what    jSt.  Paul% 

must  be  said  upon  the  Statute,  .that  a  less  sum  than      London^ 

Sff.9ii  in  the  pound  was  accustomed  to  be  paid;  and      JfosBis. 

the  person  asserting,  that  a  lesaMun  was  to-be  paid,  must 

firove^  what  that  sum  waa*  ^  Whatever  is  the  difficulty  of 

believing^  that  sum  could  have  been*  paid  before  the 

thne  of  Henry  VIII.  i;he  Plaintiffs  must  succeed,  unless 

the  Defendants    can    prove,  what  less   sum  was  paid. 

There  appears  not  to  have  been  sufficient  discussion  in     Customary 

the  Court  of  King's  Bench  as  to  the  meaning  of  the  paj'mont  in 

ezpressien  **  accustomed  to  be  paid."    At  first  it  was  ^'^'^  ®^  ^****f* 

represented  to  be  beyond  the  thne  of  memory :  but  that  ZLZm. 

was  pared  down,  and  very  properly,  so  as  to  leave  the     Whether 

construction  open;  and  Bennett  v.  Treppass  shews,  it  is  eight  years 

not  necessary  to  construe  it  to  that  exent:    but  upon  safficiont,  or 

4ie  Statute  it  was  there  considered,  that  eight  years  were  ^hat  other 

sufficient.    It  is  not  however  to  be  considered  settled  in  P®"®"»  QiftBrc. 

that  case,  that  that  is  to  be  the  period.    Others  have 

8aid>  it  is  sufficient,  if  within  the  Umits  of  the  Eccle* 

dttlacalLaw;  which;  are  itauch  shorter  than  the  time  of 

memory.    All  the  evidence,  so  fiir  from  supporting,  was 

against,  a  cifstomary  payment.     No  attempt  was  made  to 

prove  any  payment  otiier  than  what  had  been  put  upon 

die  record. 

There  is  no  doubt  upon  tlie  right  of  this  fJourt  to  grant     No  doubt  of 
a  new  trial  after  a  trial  at  bar.      Courts  of  Common  the  right  of  this 
Law  had  great  difficuty  in  domg  that.      But  in  those  ^"^^  to  grant 
very  easels  it  is  admitted  to  be  l9ie  practice  of  this* Court;    ^        *  -  i    » 
where  the  issue  is  directed  to  inform  the  consdence  of  -^^^^  Prlnci- 
Ake  Chancellory  upon  this  principle;  that  it  was  the  habit  p|e,  that  the 
o(  this  Court  to  try  upon  the  report  of  the  circumstances,  conscience  of 

VIZ.  the  Court  must 
be  satbficd. 
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Tiz.  the  trials  and  all  the  objectiims,  wh^th^'dueHlllte- 
tion  had  been  given  to  all  thd  oonsideratioDs ;  Mated*; 
whether,  accordii^  to!  the  common  e^qsression,  thetoi»- 
science  of  the  Court  was  satisfied,  or  not.  The'difficdb^ 
upon  my  mind,  from  the  fisbst  moment  this  cause  waa 
brought  forward,  •  was,  whether, '  if  the  Counsel  finr  the 
Defendant  had  stated,  that  they  meant  to  go  to  jt  ncMr 
trial,  to  prove  a  payment  different  .from  that  in  theor 
bill  and  ansiirer, .  the  Court  ought  not  tp  have  said,*  if 
they  gave  up  what  they  stated  in  their  bill,  their  biH  moife 
be  dismissed;  and  if  they  could  not  defend  themsehrte 
according  to  their-  answer,  upon  the  bill  against  theU^ 
not  binding  the  inheritance,  but  being  a  bill  f<Nr  an  aCN 
count,  against  mere  occupiers,  and  they  could  not  defeiii  • 
themselves,  there  must  be  a  decree  for  an  account ;  andl 
if  they  could  make  another  ground,  it  must  be  by  a 
bin. 


Between  the  two  trials  this  discovery  is  said  to  havio 
been  made.  The  Statute  of  Charles  II  (90),  for  mnsesa- 
ment  of  the  parishes  to  be  united,  directs  transcripts  tp 
be  sent  to  the  vestry,  the  Lord  Mayor,  and  the  registry 
of  the  Bishop  of  J^andon.  It  does  not  appear  that  there 
were  transcripts  in  the  offices  of  the  vestry  or  the- Lord 
Mayor ;  but  in  the  registry  of  the  Bishop  of  Lontkm 
there  was  a  transcript  of  the  assessments-  lof  1676  and 
1681.  The  tates  of  1672  and.  1681  nearly  correspond. 
That  of  1676  differs  materially  from  both.  Then  it 
occurred  natufaUy,  that  those,  which  were  found  there, 
were  assessments  for  raising  the  joint  demand  upon^  the 
united  parishes:  and  that  the  rate  of  1676  w:as  not  • 
rate  for  the  stipend  of  the  minister;  but,  according  U> 
the  note  in  that  book,  a  rate  for  the  Minor  Cauona* 
Tithes,  from  March  1676  to  1677 ;  and  then  the  cas^ 

.  topj^ 


(00)  22  &  23  Ch.  11.  c.  16. 
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(90k  tli]0. turn;  Ihat  tha^ewas  a  leds  rate;  and  it  w^s 
proposed  to  prove,  that  the. less  rate. was  composed  of 
the  sums  in  .the  rate  of  1676* 

'Thf^wtwt  question  isj  Wheth^the  efidenice,  that  was 
Mjeeted,  ought  to  have  been  reeeiTed;  and  if  so^  th^ 
fdntequence  of  its  rejection.  '  There  is  little  evidence 
ivhat  was  the  actual  payment  to  the  Plaintiffs  in  ]ieu  of 
tiidr  tithes.'  It  stands  thiiB  as  to  any  less  payment.  In 
the  'time  of  the  -Copipionwealth  they  granted  a  lease 
loillbmtf,  as  Rector  of  St.  Gregory^s.  AbiDwas  filed 
hf  him  in  the  Court  of  Exchequer  for  payment,  accord- 
ing-to  the  Statute,  of  2s.  9d.  The  ksse^  of  this  Minor 
Citaona  stated  customary  payments.  At  the  bearing  a 
lefereoce  was  made  to  the  Attorney  Oeneral  of  that 
Aqr ;  and  ih0  fact  is  admitted,  that  no  award  was  made. 
Aisoording  to'  the  record,  the  Minor  C^tbom,  who  were 
ibterasted  in  this  proceeding,  befcame  parties  to  the  re- 
faence;  which  was  made  by  their  consent,  given  in 
Court.  The  question  is.  Whether  because  no  award 
was  made  hy  the  Attorney  General,  it  is  not  evidence  in 
wy  degree  2.  If  for  a  century  and  a  half  lif^erwards.no 
f^rveBt  waa  made  according  to  the  demand,  but  pay- 
Mots  >rete  made  according  to  the  accustomed  habit, 
ware  or  less,  it  is  extremely  difficult  to  say,  it  is  not 
endenee.  As  to  the  weight  of  it»  that  is  :a  different 
fuestien.  .  It  ought  to  have  been  admitted,,  not  to  prove 
aagr  allegation  in  the  bill  or  answer,  but  merely  to  sub* 
stantiate  this  fiictj  that  the  d^nand  had  been  made  and 
was  not  pursued:  and  if  thai  circumstance  would  have 
ht&k  evidence,  supposing  there  had  been  no  suit,  it  is 
JmpotlsiUe  to  say,  it  is  not  evidence,  because  the  demand 
waa  nude  in  a  mor^  sdbmn  manner.  That  evidence 
dierefore,  if  produced  only  for  'the  purpose  of  shewing 
that  a  demand  was  made,  and  was  referred  to  arbitra*- 
tion,  that  no  award  was  made,  and  the  Minor  Canons 
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and  thdr  lessees  had  not  insisted  on  their-  demand  afbnv 
wards^  wasto-  be .i^ceived;. at  least  upon  the  questiiNB, 
whether  any  less  sum  was  paid. 

"Sext,  and  this/  I  agree,  is  a  considerable  question,  is 
the  circumstance  of  the  rejection  of  that  evidence,  if 
material,  what  ou^t  to  induce  this  Courti  as  bound  in 
justicQ,  to  grant  a  new  trial?  If  that  mer6  statement^ 
that  the  evidence- was.  material,  and  was  rejected,  is  a' 
ground  for*  granting  a  new  trial,  if  no  answer  can  be 
given  in  this  Court,  regard  being  had  to  the  natuie 
and  possible  effect  of  this  evidence,  I  am  wrong  itt 
not  granting  it.-  *  But  the  principle,  upon  which  this 
Court  is  to  act,  is  this;  and  wdether  Uiat  be  the  pim-' 
ciple  -of  the  Courts  of  Common  Law,  or  not:  this 
Court  has  a  right,  to  be  exercised  very  tenderly  and 
sparingly,  of  deciding  without  any  issue  (91).  Upo& 
the  payment, .  as  stated  upon  the  record,  as  it  stood 
at  the  original  hearing,  I  should  have  thought,  the 
Court  had  a  right  to  refuse,  but,  if  asked,  ought  to 
have  directed,  an  issue.  I  should  have  doubted  whe- 
ther it  should  have  been  directed  in  the  conjoint  causets ; 
doubtin^;,  whether  a  mere  lessee  could  file  such  an 
establishing  bill.-  But  I  could  not  have  reftised  -it  upon 
the  customary  payments,  stated  in  the  answer  to  the 
bill  of  the  Minor  Canons.  In  Bennett  v.  Treppass, 
when  the  Court  saw,  the  parties  were  not  agreed  upon, 
the  sum,  but,  that  the  sums  mentioned  in  the  repori 
might,  as  the  three  Judges  say,  have  formed  aSfuoi  parts 
of  an  invariable  payment,  I  should  have  granted  an  issuei 
but  should  have. put  it  upon  the  Defendants  to  say^  what 
was.  that  sum.  I  cannot  agree,  that  it  is  sufficient  to- 
say^  there  b  some  payment :  nor,  that,  because  2s.  9d.  is 
so  enormous,  therefore  it  is  not  to  be  decreed;  for  the 
Court  has  directed  issues,  and  decreed  accounts,  in  cases 

full 

(01)  Ante,  Vol.  VI,  071.    Hampson  v.  Hampwn,  3  Vet.  ^ 
ffea.  41. 
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flill  €18  enonnous  (9S);  a8  in  this  case  of  Si.  Brid^j8{93). 
There  is  grieat  difficulty,  where  the  Defendants  even 
upon  a  bill  for  an  account  okily,  not  affecting  the  in- 
heritimce,  put  their  defence  upon  one  payment,  in  di^ 
lectikig  an  issue  in  any  other  way. 

Upon  the  other  questioUi  suppose  customary  payments 
diM»tered  in  the  rate  of  1776  betweeYi  the  two  trials. 
That  case  of  Si.  Bride's  is  very  like  this.  There  is  hardly ' 
a  circumstance  of  difierence ;  and  there  the  decree  was 
made  without  any  issue.  There  were  all  these  leases 
ttpoD  smaB  fines  and  small  rents.  They  had-  gone  on, 
as  in  this  instance,  for  nearly  two  centuries;  and  quar- 
refled,  much  as  they  did  here.  Is  the  Court  necessarily 
to  gr^nt  a  new  trial;  if  material  evidence  was  rejected? 
or,  is  it  not  at  liberty,  supposing  it  material,  to  consider, 
in  what  degree  it  is  so;  and  whether  the  materiality  is 
such,  that,  because  itVas  rejected,  a  new  trial  must  be 
granted ;  even  if  the  conscience  of  the  Court  is  satisfied, 
that  the  conclusion  is'  right?  I  do  not  state,  what  are  the 
principles  of  the  Courts  of  Common  Law  in  granting  new 
trials^  They  must  be  supposed  to  act  upon  wise  prin- 
dplea.  But  in  all  times  this  Court,  in  such  a  case  as 
this,  -has  exercised  its  discretion  upon  the  whole  case. 
New  trials  after  trials  at  bstr.  have  been  granted  here, 
when  the  Courts  of  Common  Law  would  not  graiit  them ; 
upcm'  iius  consideration,  whether  the  cause  was  tried  in 
such  away  as  to  be  satisfactory;  and  if  the  Jury  have 
given  sudi  a  result,  the  question,  which  I  think  the  Court 
ought  to  ask  itself  is,  Whether  the  Juiy  would  miscarry 
in  making  a  different  conclusion  upon  the  rejected  evi« 
dence(94). 
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7he  next  consideration  is,   Whether   this  e?i4eiice 
^ would  produce  a  di£ferent*  result?  Upon  the  question, 

Wardbn  &q.  ^^'^^be'  ^^^  ^to  <^  1^6  ought  to  have  gcme  to  the 

Jury,  it  was  quite  competent  to  the  Defendants  to  oSet 
ih^tf  as  composing  the.  customary  payment,  upon  which 
they  were  to  insist.  They  said,  and  it  is  a  very  material 
purgument,  that  this  decree  was  made  in  1545;  that  the 
jMinor  Canons  had  for  two  centuries  and  a  half  a  right 
to*  call  (or  2s.  9ft. ;  that,  the  law  making  that  demand  for 
them  daily  firom  1545,  they  hiEid  only  asked  a  Teiy  small 
fractional  part;  that  they  had  heen  contented  with  that 
small  fractional  part  down  to  1763;  and  that  it  was  to 
be  inferred,  that  they  were  contented  with  it  from  1545 
to  1672;  that  there  b  the  most  decisive  evidence;  that 
is.  9c/.  never  had  been  received..  I  admit,  that,  where  it 
18  clear,  that  something,  not  2s.  9cf.  in  the  pound,  has 
been'  paid,  you  are  to  endeavour  to  apply  it,  so  as  to  fix 
the  accustomed  payments  I  have»nothing  to  do  with  the 
enormity  and  injustice  of  the  demand:  but  certainly  the 
enormity  of  the  demand  is  a  circumstance  of  evidence, 
that  the  Legislature  did  not  understand  themselves  to 
be  giving  «uch  a  deqiand;  and  it  is  mofit  lately  it  wa^ 
upderstood,  that  less  than  2s.  9d.  was  to  be  du^  to  theffib 
But,  if  ypu  cannot  ascertain,  by  such  evidence  iis  the 
Court  ought  to  dealwith^  rational  and  solid^'not-con^ 
jecture>  that  there  was  some  certain  p&jrmenl^  the  8CKM>nd 
propositio9  fails;  and  then  thC'  question  .is,  'Whether 
this  Jury  having  had  dtstiiictly  stated  to  them,  that:  the 
rate  of  1676  waa  iiisiiited  Oh,  and  the  difference  between 
that  and  the  other  twa,  and  llie  necessity  of  their 'con^ 
eluding,  that  the  rate  of  1676  was  to  give  the  rate  of 
payment,  yet  if  upon  the  rest  of  the  evidence  they  re- 
fhse  to  fix  it  to  be  that,  I  am  to  grant  a  new  trial, 
^e  difficulty  upon  the  evidence,  though  very  clearly 
proving,  that  less  than  2s.  9d.  was  paid,  to  prove,  what 
was  paid,  is  extreme;  applying  it  to  either  rate.  The 
evidence  consists  of  leases,  not  at  invariable  rents  and 

fines. 
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fines.  The  proposition/  that,  because  the  lease  was  at  1803. 
less  than  the  value,  therefore  tidies  are  payable  at  a  oer-  ^'TT' 
tain  rate,  is  not  made  out.  Upon  the  very  case  made  ^^b.dbn  & 
for  the  Defendants  there  is  great  difficulty  as  to  the  cer- 
tainty of  the  payment;  There  might  be  a  fixed  payment 
for  Ae  scite  of  the  houses ;  or  a  pound-rent ;  or  indivi- 
dual payments  upon  the  individual  houses.  If  a  pound- 
rent,  liiat  must  be  capable  of  increase ;  which  does  not 
at  all  wieaken  the  certainty  of  the  demand.  But  the*  case 
lias  been  put  as  of  individual  payments  for  individual 
houses.  Then  is  the  negligence  to  be  pressed  all  agdnst 
the  Haintiffs,  and  not  against  the  Defendants  ?  If  the 
former  aire  to  be  presumed  not  to  have  neglected  so  great 
a  demand,  it  must  be  equally  presumed,  that  the  others 
would  have  insisted  upon  paying  the  sum  they  used  to 
pay,  and  that  they  would  not  submit  to  pay  higher  sums, 
as  that  the  lessors  should  forbear  to  demand  the  larger 
sums,  if  due. 


But  upon  all  this  evidence  and  the  fact  of  the  demand 
uiade  and  referred  to  arbitration  the  conclusion  is  only, 
diat  great  difficulties  surround  the  case ;  but  no  evidence 
can  be  produced  fairly  to  satisfy  a  Jury,  what  is  the  pay- 
ment, to  exempt  the  Defendant  &om  this  demand,  which 
is  primd  facie  due ;  and  which  I  believe  will  be  paid 
principally  through  the  difficulty  in  shewing,  what  is  the 
pustomary  payment.  Admitting,  that  I  do  not  believe^ 
2f»  9d.  was  the  payment,  if  I  cannot  find  out  the  pay- 
ment, sitting  in  a  Court  of  Justice  I  must  submit  to  the 
tecessity  the  case  imposes ;  and  am  therefore  of  opinion, 
that  und^r  the  circumstances  of  this  ease  there  ought 
not  to  be  a  new  trial  (95). 

(05)  llie  DecffM  in  these  House  of  Lords.  Post,  316. 
causes  was  affirmed  in  the     Vol.  XIV,  iN)7. 
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iVbb.  2UI. 
Re-hearing  oh  ^T^HIS  cause  was  set  down  upon  a  petition  (96), of  re- 
termsy  after  a  hearing  by  the  Defendant,    under  these    circum- 

deeree  «m  by  stances, 
defaidtt  made 

The  Plaintiff  claiming  ais  heir  at  law,  aiid  haying  taken 
*  an  assignment  of  a  mortgage,  and  being  in  possession, 
filed  the  bill  against  the  mortgagor  in  1 775.  The  Plaii^ 
tiff  died,  in  177^;  and.  the  cause  was  not  brought  to  a 
hearing  till  1779;  when  the  Defendant,  being  then  under 
coverture,  not  appearing,  a  decree  Nisi  ,yraa  takea; 
which  was  afterwards  mad^  absolute. 

Mr.  Lloyd  md  JVIr.  Heald,  for  the  Plaintiff,  objected 
to  the  cause  being  heard  upon  the  petition  of  re-hcaring, 
as.  irregular. 

Mr.  RomiUy  and  Mr.  Hart,  for  the  Defendant,  cited 
Cunyngham  v.  Cunyngham{dl)\  insisting,  tiiat  a  r^ 
hearing  is  regular,  if  the  Defendant  might  have  shewn 
cause,  why  the  decree  NiH  should  not  be  made  absolute ; 
observing  upon  th^  length  of  time,  before  the  cause  was 
brought  to  a  hearing ;  and,  that,  the  Defendant  being 
under  coverture,  the  default  was  not  her^s,  but  her  hus- 
band's. 

The  Lord  Chancellor. 
The  first  irregularity  has  been  committed  by  the  Pliun- 
tiff;  who  should  have  moved  to  discharge  the  order.  Kp 
gularly  made  for  setting  down  the  re-hearing.  Jf  that 
had  been  done,  then  a  motion  ought  to  have  been  made 
by  the  Defendant,  to  discharge  the  order  for  making  the 
decree  absolute.    The. question  tiierefore  is.  Whether  I 

ought 

(96)   Attorney    General  v.  Brqoke,    3  Mer.  696.      Post, 
Vol.  XVIII,  819.  (97)  Amb.  89. 
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ought  ta  put  the  parties  junder  such  circumstances;  or,         1803. 


whether  it  4s  fit,  attending  to  ^e  whole  case,  to  pursue 
the  course,  that  was  adopted  in  the  case  referred  to*.   If  ^ 

this  had  .been  an  original  case,  there  would  be  great  Young^ 
difficulty  from  the  incdnvenience  both  ways.  The  rea- 
soning in  the  case  cited  is  not  upon  apy  particular  cir- 
cumstances, but  upon  general  convenience.  According 
to  that.  Lord  Hardwicke  seems  to  hold,  that,  if  the 
Court  can  annex  such  terms,  even  in  such  a  case,  as 
win  do  comptete  justice,  it  ought  not  to  shut  out  the  re- 
hearing upon  the  merits ;  especially  as  that  would  prevent 
appeal  altogether.  The  bill  was  £led  in  1775;  and  the 
cause  was  not  brought  to  a  hearing  till  1799.  The 
consequence  is,  that  if  there  had  been  no.  default  at 
the  hearing,  thb  re-hearing  would  have  been  very 
much  of  .course^  The  proceedings  have  gone  on  since. 
The  modem  undertaking.  (98),  upon  a  re-hearing,  to  Undertaking 
pay  such  costs  subsequent  to  the  decree,  as  the  Court  '"P^*^  •  ^" 
shall  think  proper,  prevents  the  necessity  of  the  inser-  "®^'^»  under 

don  Xiord  Hardwicke  puts  into  his  order.    The  oues- .  ,     .' 

,  '     .  der,  to  pay 

don.  therefore.  iS;   whether,  if  this  Plaintiff  can  put  the  guch  Costs  t» 

Defendant  in  the  same  situation,  recollecting  her  cha-  the  Court  thaU 

racter  as  a  Jime  covert,  and  the  matter  of  expence  may  think  proper.  . 

be  set, right,  I  should  not  follow  that  example!    The 

all^ation,'  that  no  evidence  was  produced  and  read,  is 

loose.     But,  being  satisfied,  that  I  ought  to  permit  a 

bearing,    I  would  get  over   that  by  striking  out  those 

words,  and  putting  in  some  others ;  as,  that  the  evidence 

did  not  support  the  case.     As  to  the  contempt,  the  genq-    G^eral  mb 

ral  rule  is,  that  the  parties  must  clear  their  contempt  be-  tbat  parties 

fore  they  can  be  heard  (99).    The  costs  of  the  contempt  mast  clea^ 

may  either  be  considered  as  under  the  former  proceedings,  ^^^  ^n- 

or  they  may  be  provided  for  by  ordering  the  Defendant  ^™P*»  b«*M^ 

to  pay  such  costs  gener^y  as  the  Court  shall  award.    I  ,  ^y ^^^ 

mean, 
(d8)  General  Order,  30th  .    458,  459,  461,  and  the  notes. 
AprU,  1700.      4  Bro.   C.  C.         (90)  Post,  Vol.  XV,  174 ; 
545.  See  Ord^  in  Chancery,      see  the  note,  175. 
Mr.  Beames^t  edition,   pages 
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mean,  that  the  Master  shall  tax  the  costs  accordiiig  i6 
^  the  diecretal  order;  amd  that  the  Defendant  shaB  un- 
dertake to  pay'  those  costs,  when  taxed*  That  is  Lord 
Wardmcke^s  rule ;  and  I  shall  follow  it. 


Bolls. 
1803. 
Nov.l^ik 
€Md21ti. 
Stocky  trans- 
ferred into  the 
name  of  a  mar- 
ried woman,  as 
next  of  kin  of 
an  Intestate, 
upon  the  death 
of  her  hns* 
band/without 
done 


any  act  with 
refereYice  to  it, 
except  signing 
partial  trans- 
fers by  hdr^snr- 
▼ires  to  her. 
Whether  he 
had  a  right  to 
transfer  it  into 
his  own  or  an* 
other  name, 
whether  the 
Bank  coidd 
prerentit,  or 
this  Court 
could  inter- 
fere, to  make 
a  provision  for 
her.  Quaere. 


WILDMAN  r.  WILDMAN. 

nr^HE  Bin  was  filed  by  the  surviving  brothers,  and  the 
children  of  a  deceased  brother  and  sister,  of  Jokm 
ftUdman,  deceased  intestate,  against  his  widow;  for  ad 
account  and  distribution  of  his  personal  estate,  and  an 
injunction  to  restrain  the  transfer  of  a  considerable  sum 
of  3  per  cent.  Bank  Aimuities,  charged  to  have  been 
the  property  of  the  intestate. 

The  widow,  by  her  answer,  stated,  that  she  became 
enBded  as  one  of  the  next  of  kin  of  James  Si6ies,  *de* 
ceased,  to  the  sum  of  13,333/.  6s.  8d.  3  per  cetU.  Con^ 
solidaied  Annuities ;  which  was  transferred  by  his  'ad- 
ministrator Into  her  name,  for  her  sole  and  separate  use ; 
and  that  her  late  husband  never  signed  any  acceptance  of 
the  stock  in  the  transfer  books;  nor  exercised  any  con- 
iroul  over  it ;  but  frequently  declared,  that  it  was,  and 
should  remain  her  sole,  separate,  and  exclusive  property. 
She  then  stated,  that  she  had  at  different  times  sold  out 
tod  transferred  several  sums;  so  that  the  fund  was  re-' 
duced  to  9600/.  3  per  cents,  at  the  death  of  her  hus- 
band standing  in  her  name. 

By  her  answer  to  the  amended  Bill,  she  stated,  that 
the  stock  was  transferred  from  the  account  of  James 
Stokes  into  the  name  of  the  Defendant,  as  one  of  the 
next  of  kin ;  describing  her  in  such  transfer  as  the  wife 
of  John  WiUhnan :  but  that  the  stock  was  ijever  accepted 

by 
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1^7  her  and  her  htcsttand,'  or  either  of  them  m  his  life* 
flffae  Itdimtted,  that  the  tran3fer8  of  stock;  that  were  sdid, 
irere  signed  by  her  and  heriiusband;  but  insisted,  that 
die  alone  made  such  transfers ;  and  suggested,  that  the 
signature  of  her  husband  was  required  and  made  in  con- 
formity to  a  custom  at  the  Bank  upon  transfelhs  of  stock 
standing  in  the  name  of  a  married  woman,  and  for  no 
other  purpose ;  and  she  insisted  on  her  exclusive  right 
(6  the  stock. 


Idea. 


WlLDMAN 


By  the  decree,  dated  the  9ISA  of  November ^  178S,  an 
inquiry  was  directed,  wheth^  the  intestate  JohnWUd^ 
flMMwas  at  the  time  of  his  death  possessed  of  orinte-^ 
rested  in  any  and  what  stock,  standing  in  his  or  his  wife's 
name  in 'the  books  of  the  Bank;  and  the  Master  was  to 
state  any  spedal  circumstances. 


The  Master,  by  his  report,  stated  the  transfer  by  the 
administrator  of  Sioies  into  the  name  of  the  Defendant, 
Sepkia  Wildman,  Jby  the  description  o{  Sophia  Witdman, 
wife  of  John  Wildmanj  her  executors,  administrators,  or 
assigns,  and  three  several  transfers,  amounting  in  the 
whole  ^  5753/.  6s.  Sd.  of'  the  -said  annuities,  purporting 
to  be  transfers  hj.Sophia  WUdman,  wife  of  John  Wild' 
mam,  and  signed  by  Sophia  Wildman,  and  underneath  by 

Join  WUdmaHi  in  the  following  form: 

■  • 

*'  I,  Sophia  Wildman,  wife  of  John  WUdman,  &c  do 
''  assign  and  transfer  533/.  of  my  interest  or  diare  in 
**  Ae  joint  stotsk  of  3  per  cent.,  &c. 

*'  Witness  my  hand  "  Sophia  Wildman,  . 

"  John  Wildman." 


Mr.  Lloyd  and  Mr.  Pemberton,  for  die  Plaintiffs,  con- 
tended, that  the  husband  alone  could  have  brought  the 
actbn;  and  therefore  it  must^be  his  property ;  that  pay- 
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ment  to  a  married  woman,  without  the  interrentioB-  of  n 
trustee^  is  payment  to  the  husband:  and  referred' to*the 
passage  in  Lord  Hardwicke's  judgment  in  Boies  v. 
Dandy  ( 100 ) ;  that  if  a  bond  is  made  to  a  wife  subse- 
quent to  her  marriagei  the  husband  alone^  without  the 
wife,  may  bring  the  action  and  recover:  Beaver  y. 
Zaik?(l). 

Mr.  RomiUy  and  Mr.  Heald  for  the  Defendant,  the  wi« 
dow,  cited  Bond  v.  Simmons (2),  and  Coppin  v. ( S  ). 

The  Master  qf  ^Ae  Rolls  referred  to  the  case  alluded 
to  by  Lord  Rosslyn  (  4  )  in  Pringle  v.  Hodgson  of  an  ac- 
tion against  the  Bank,  refusing  a  transfer;  and  asked 
Mr.  Piggott  (Counsel  for  the  Bank),  if  there  wore  in- 
stances of  an  action  against  the  Bank  for  not  permitting 
a  transfer  to  the  husband  of  the  wife's  stock.  Mr.  Pig" 
goii  repeated  what  he  had  said  on  that  occasion ;  that, 
the  Bank  made  difficulties;  but  consider  themselves 
bound,  if  the  husband  insists  upon  it. 

The  Master  of  the  RoLhs. 
.  This  is  a  species  of  property,  grown  up,  since  all  these 
distinctions  were  settled  in  our  law ;  and  this  beiiig  a  new 
point,  I  wish  to  look  into  it. 


The  Master  qf  the  Rolls. 

This  question  lies  in  a  very  narrow  compass,  Mrs. 
Wildman,  the  Defendant,  then  under  covertiu'e,  became 
entitled  to  a  distributive  share  of  personal  estate,  as  next 
of  kin.  Pairt  of  it  consisted  of  8  per  cent,  stock.  The 
administrator  transferred  her  share  into  her  name:  de- 
scribing her  as  the  wife  of  John  Wildman :  and  so  it 

stood 

(100)  2ii/il.  207.  (3)  2  P.  iro/.  496. 

(1)  2  iWW.  217.  .         (4)  Ante,  Vol.  lit,  019, 

^    (2)  ^Atk.^O.  620. 
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stood  lit  his    denXh;  eiioept   that  she  ^ad  transferred         1803. 
Mate  jNurt  of  it,  with  the  assent  of  her  husband,  signified 


bjrhis  signing  his  name  to  each  transfer.    The  question      '^^'^mah 
dieB  is^'^whetber  Ae  reai^inii&g  stock  constitutes  part  of     Wildmak. 
llie-  husband's  Estate :  of  beloqgs  to  her  by  survivorship. 
ThM  the  intiMst,  whidi  she  t6ok  at  the  death  of  the  in- 
testate^  as  One  of  his  next  c^  kin,  did  not  vest  absolutely 
m  the  husband,  is  admitted.     But  it  is  s^,  the  transfer 
of  stock  into  her  name  is  equivalent  to  payment  made 
to.het;  and,  as,  if  money  had  been  paid  to  her,  it  would'  ^ 
have  become  the-  husband's  property,  so  likewise  shall 
stoeki  transferred  to  b^r  in  satisfaction  of  the  claim  he' 
might  have  made*  in  her  right    But  there  is  a  great 
diflference  between  a  transfer  of  stock  and  payment  of 
money.     The  interest  in  stock  is  properly  nothing  but  a     The  interest 
light  to  receive  a  perpetual  annuity,  subject  to  redemp-  in  Stock  no- 
tion (5):  a  mere  right  therefore:  the  circumstance,  that  ^^^^S  but  a 
government  is  the  debtor,  makes  no  difference:  a  mere  "gbt  to  receive 

demand  of  the  dividends,  as  they  become  due ;  having  no     ^J^^       "** 

^  .  ®        nmty,   subject 

resemblance  to  a  chattel  moveable,  or  ccnned  money^  ^  redtoibtion 

capable  of  possession  and  manual  apprehension  (6). 

The  power  of  the  husband,  stated  as  large  as  may  be, 
to  dispose  of  this  description  of  property  does  not  ne- 
cessarily determine,  that  it  is  to  vest  absolutely  in  him. 
He  has  a  right  to  dispose  of  his  wife's  term.    He  may.  A  wife's  Term 
forfeit  it.    It  may  be  taken  in  execution  for  his  debts.  ™  V  ^  ^w- 

Still  it  is  not  so  absolutely  his,  as  to  be  transmissible  to  P^*  ,    .  .^' 
, .  ^  ^  -  \   r.        1  •  .  .        V .       forfeited  by 

his  representatives,    agamst   her  claim,   survivmg   nim.  -       .     h  n^  • 

Assuming,  but  not  giving  an  opinion,  that  he  had  a  right  ^^  taken  in  ex- 
to  have  transferred  it  into  his  own  or  another  name,  and  ecution  for  his 
that  the  Bank  could  not  prevent  his  doing  so,  and  this  debt:  but,  if 
Court  could  not  interfere  to  mtike  a  provision  for  her,  not,  it  survives 
atin  it  would  not  follow,  that  without  any  act  of  domi-  against  his  re- 

nion  pw8«ntatiire. 

.  (5)  Ante,  Vol.  IV,  761. 
(G)  Dundas  v.  Dutens,  ante,  Vol.  I,  196,  and  the  note,  198. 
Vol.  IX.  M 
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nion  exercised^  by  him,  without  any  thing  done  by  hinfj" 
exerting  that  power  he  had  to  reduce  it  into  po8ses8i6n^ 
it  shall  vest  in  him.  The  lu^ts  he  has  done  are  all  acts 
of  a  contrary  tendency.  They  are  indications  of  assent' 
to  her  exercising  dominion  over  it.  She  has  transferred 
parts  of  this  stock.  He  has  not  even  joined  with  hier* 
as  a  transferring  party.  He  concurs  indeed  in  the  verjr. 
act,  by  which'  she  assumes  to  be  the  sole  owner  of  the 
stock.  Being  therefore  of  opinion,  that  the  transfer  ta 
her  did  ncrt  vest  the  property  in  her  husband,  and  being 
quite  clear,  that  he  has  not  done  any  act  to  reduce  it 
into  possession,  it  follows,  that  the  claim  cannot  be  sap^ 
ported(7). 


(7)  See  ante,  MHfard  v.  Miifordf  87.    Macaulay  v. 
Vol.  ly,  15,  and  the  notes.    Noik  v.  Naik,2Madd.  133. 


1803. 

Nov.  mtk. 

Where  more 
than  the  usnal 
time  for  an- 
swering is  ne- 
cessary, the 
proper  course 
is  tp  apply  on 
aflBdavit;  not 
to  pjit  in  a 
short  evmft 
Answer  for 
the  purpose  of 
gaining  time. 


TOMKIN  r.  LETHBRIDGE. 

^T^O  a  Bill  of  Discovery,  as  to  title,  an  answer  was  put 
in,  evjdendy  evasive;   giving  no  information;   but 
simply  stating  the  death  of  a  person  seised  in.  1759;  and 
denying  combination. 

Mr.  Mansfield,  for  the  PlaintifF,  moved  for  an  order, 
that  the  answer  should  be  taken  off  the  file ;  observing; 
that  an  answer  may  be  so  clearly  illusive^  that  the  Cour( 
ii^y  say,  it  is  no  answer. 

The  Lord  Chancellor  expressing  disapprobation  of 
this  practice,  it  was  excused  under  the  circumstances; 
that  the  last  litigation  upon  this  title,  was  18  or  20yearis 
ago ;  and  the  transactions,  upon  which  it  stood,  began 
in  1737 ;  and  the  solicitor  had  not  any  materials  to  frame 
an  answer. 


TJ^ 
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The  Lard  Chancellor.  1803. 

I  am  afraid,  that  according  to  the  practice  of  the       rJ!^*^"^^ 
Court)*  if  the  Defendant  had  been  under  the  order  not  ^^ 

to  demur  alonci  the  addition  of  this  short  answer  would  Lethbridgb. 
have  sayed  the  terms  of  that  order;  and  it  would  be  An  Angwer, 
iQ  answer  according  to  the  practice.  Instances  of  such  *"<^^gh  very  in- 
an  answer  will,  I  hope,  be  very  rare..  The  practice  is  ■^^*®'*^»«*- 
gunrded  by  the  confidence  the  Court  has  in  the  honour  ^  ,.^ 

of  CounseL     It  is  very  difficult  for  the  Court  to  lay  down  Iq  ^^  Order 
as  a  rule,  how  much  should,  and  how  much  should  not,  not  to  demur 
be  regarded  as  an  answer ;  and  not  leave  it  to  be  matter  alone, 
of  exception.    In  this  case,  under  the  particular  circum- 
stances, it  was  thought  right  to  take  this  course :   but 
in  a  case,  where  farther  time  is  necessary,   it  is  more 
proper  to  apply  by  affidavit.    I  have  acted  upon  that 
ground  as  to  Lord  RosslytC^  order.    The  usual  time  of 
dz  weeks  is  only  for  general  cases.    In  some  it  is  too 
much ;  and  though  the  Court  would  not  encourage  such 
amplications,  it  must  be  understood  to  bend  to  circum- 
stances* 


No  Order  was  made.  But  the  Lord  ChancBUor  inti- 
mated,  that,  if  thb  should  happen  again,  a  General  Order 
should  be  made,  to  prevent  it  in  fixture,  to  this  effect ; 
that,  wherever  it  can  be  shewn,  that  the  answer  is  a 
iqere  delusion,  it  should  be  understood  to  be  the  prac- 
tice to  take  it  off*  the  file(8). 

(8)  See  the  note,  ante,  Vol.  YIII,  627. 
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Rolls. 
1803.  WILSON  ».  BROWNSMITH(d). 

Dec.  3d. 
Legacy  of  TLfARY  F4WCETT  by  her  Wffl,  dated  the  17th  of 

"  200/.  4  per     "^  "*  jpril,  1798,  gave  to  Thomas  Wikon  andTTiTKoBi 
"  cent.  C01190-    Wiigf,„  «  goO/.  4  per  cent.  CkmsoUdated  Bank  AmnHietf' 

and  bequeathed  the  residue  of  her  pergonal  estate  to 
Richard  Brownsmith  and  Elizabeth  Broumsmiih  ;  whom 


"  lidated  Bank 
''  Annaitiea'' 

not  specifio.  .       « ,      «r.ti 

The  ireneral      ®^^  appointed  executor  uid  executrix  of  her  Will. 

assets  there- 
fore liable  to       Richard  and  Elizabeth  Brownsmith  divided  the  residue 

make  up  the  between  them;  and  Richard  Brownsmith  died^  having 
deBciency  of  n^^de  his  will,  knd  appointed  Elizabeth  Brownsmith  ejae- 
the  fund.  cutrix.    The  legatees,  who  were  infants,  filed  the  BIB 

Costs  of  a  suit  by  their  next  friend  against  Elizabeth  BrownsmUh;  to 
for  a  legacy     have  their  legacies  secured,   and  an  inquiry,  what  was 

out  pf  the  re-  proper  to  be  allowed  for  their  maintenance  and  education; 
sidue:  the  suit 

rag  rendered  The  Defendant  by  her  answer  admitted  assets  for  thieae 
ith  b  th  legacies ;  and  stated,  that  the  sum  of  74/.  16s,  8dL,  part 
condact  of  the  ^^  ^^^  legacies,  was  invested  by  Richard  Brownsmith  in 
executrix,  who  ^^^  life-tfme  in  the  4  per  cent.  Bank  Annuities  in  hb 
was  the  resi-  own  name;  and  that  the  sum  of  325L  Sf.4«f.,  the  re* 
doary  legatee,  tiainder  of  the  legacies,  was  continued  invested  ill  the 
or  by  the  dis-  4  per  cent.  Bank  Annuities,  in  trust  for  thePlabtifflij 
posi  on  of  the  ^^  ^.^^^  g^^l^  stock  was  then  standing  in  the  names  of 

Richard  Brownsmith  and  the  testatrix  respectively ;  tJM 
dividends  of  which,  amounting  to  the  simi  of  48/.,  the 
Defendant  was  about  to  invest  at  the  time  of  exhibiting 
the  Bill ;  and  that  the  Defendant  had  been  always  ready, 
and  had  frequently  offered,  to  transfer  the  said  stock  into 
the  names  of  trustees  for  the  Plaintiffs ;  and  to  pay  the 
aforesaid  dividends  to  such  trustees;  or  to  invest  the 
same  in  their  names  on  receiving  an  indemnity  for  so 
doing;   and  also  offered  to  pay  the  expences  of  such 

indemnity 
(9)  Ex  Relatione. 
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jiMleBmity  and  transfer :  but  she  afterwards  found  that  1808. 

the  Bank  would  i)Ot  permit  such  transfer  without  the 
jiknction  of  the  Court.  - 


Wilson 
Brownsmith 


.   The  cause  was. heard  upon  bill   and   answer.     Mr* 

fLomiUy^  for  the  Plaintiffs,  insisted,  that  the  costs  of  the 

•  suit  were  of  course  to  be  paid  out  of  the  testatrix  s 

Mr.  ToUer,  &r  the  Defendant,  urged,  that  the  suit  was 
altogether  unnecessary;  and  that  the  costs,  if  not  pay- 
able, out  of  the  infant's  legacies,  ought  to  be  paid  by  the 
Proehein  amy;  that  the  application  on  the  part  of  the 
*  Plaintiffs  for  the  costs  wa&  the  more  unreasonable,  as 
the  executors  had  made  up  to  the  PlaintifiBi  the  whole  of 
their  legludes ;  although,  as  there  was  only  325U  3f .  4^* 
in  the  4  per  cent.  Bank  Annuities  in  the  testatrix's  name 
at  her  death,  and  as  the   legacies  were  specific,   the 
Plaintiffs  were  entitled  to  no  more :  and  therefore  in  ef- 
fect the  executor  had  made  them  a  present  of  74/.  16^.  8d. 
and  to  shew,  that  these  legacies  were  specific,  he  cited 
AshUm  N.  Asiian  (10),  decreed  by  Sir  Joseph  Jekylt, 
Master  of  the  Rolls ;  and  affirmed  on  appeal  by  Lord 
Talbot.    In  that  case  A.  bequeathed  the  sum  of  6000/.» 
South  Sea  stock  to  J.  S. ;  and  the   testator  had  but 
SS6OI0  of  such  stock.    It  was  held,  than  no  more  than 
the  5360/.  should  pass ;  and  that  the  rest  of  tlie  testa- 
tor's personal  estate  should  not  be  obliged  to  make  it 
up  6000/. 

.  The  Master  of  the  Rolls  denied,  that  the  legacies 
were  specific ;.  and  observed,  that  the  case  cited  had 
been  over-ruled  by.  modem  decisions  (11). 

It 

(10)  3  P.  Will.  384.  Far.  VIII,  410.  Sibley  v.  Perry. 
162.  VII»  522,  and  Ibc  referoncos 

(11)  Ante,  Deante  v.  Test,  in  the  note,  630,  and  Vol.  I[, 
140.     Webster  v.  Hak,  Vol.  641. 
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1803.  It  was  then  insisted  for  the  D^fendant^  that  un^r  tlie 

,^*^^^  circumstances  of  this  case,  it  was  very  hard  that  the  coMb 

.  ^^  should  fall  upon  the  residuary  legatee ;  since  she  was  m 

Brownsmith  no  respect  to  blame;   and  had    been    prevented  from 

making  the  transfer  by  the  Bank ;  that  it  was  out  of  her 
power  to  make  a  transfer  under  the  lat&  Statute  (IS); 
that  Statute  relating  oidy  to  the  executor's  paying  money 
into,  the  Bank,  which  he  had  in  his  hands ;  and  that  the 
fund  in  this  case  could  be  in  no  danger;  since,  if  the 
Bank  refused  to  permit  a  transfer  by  the  executrix  to 
trustees  for  the  infants,  dy^^r^iort  they  would  refuse  to 
admit  a  transfer  by  the  executrix  to  any  other  person. 

• 

The  Master  of  the  Rolls« 
*  It  was  either  in  the  power  of  the  executrix  to  make  a 
transfer  of  these  legacies ;  or  it  was  not*  If  it  was  in 
her  power,  and  she  omitted  to  do  s6,  there  can  be  no 
question  in  regard  to  the  costs.  If  it  was  not  in  her 
power,  then  the  legacies  being  left  by  the  testatrix  sp  - 
circumstanced^  and  as  the  fund  ought  not  to  remain  in 
its  present  3tate^  the  costs  must  come  out  of  the  re- 
sidue (13). 

(12)  Statute  36  Geo.  Ill,  .  fiM,    ante,    VoL  IV,    (630. 
C.52.  s;.32.    ...  Beavkes  en  CoUSy  14,15,  and 

(13)  Whopham    v.    Wing"      the  note,  6. 

1802. 
Dec.  13M,15/A.  •  . 

^803. 

JVor.  28M,  NANTES  v.  CORROCK. 

Dec.  1th.        

Bill  to  have    HT^IS  bill  was  filed  to  have  Deeds  of  Assignment  of 

deeds,  assign-  Stock  delivered  up,  as  having  been  obtained  by  un- 

ing  Stock,  de-   due  influence,  and  for  an  account,  under. the  following 

livered  up  as    circumstances. 

obtained   by  T^e 

undue  infla- 

ence  by  a  servant  over  her  master,  and  an  Account :  the  evidence  of 

direct  influence  considerably  sabseqaent  to  the  deeds  :  the  Defendant  a 

married  woman  :  her  only  separate  property  Stocic ;  arid  not  liable  there-  ' 

fore  virithout  a  lien.    An  Issac  being  declined,  the  Bill  was  dismissed. 
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Tlie  Defendant  having  lived  two  years  in  the  capacity  of 
housekeeper  with  the  fiither  of  the  Fkuntiff,  Mrs.  Nantes^ 
who  was  of  a  very  advanced  age  and  infirm,  healths  he 
first  executed  a  WiU^  giving  to  the  Defendant  all  the  re- 
.sidue  lof  hb  property,  subject  .to  the  contingency  of  his 
daqghter's  deadi.  .  Within  a  fortnight  aftetwards  the  ^rat 
deed  was  executed ;  and  in  six  weeks  afterwards  the 
other.  He  Hved  some  years  afterwards.  The  only  evi- 
dence of  direct  influence  applied  to  a  period  four  or  five 
years  subsequent  to  the  execution  of  the  deeds.  An 
account  was  pmyed  of  the  recripts  and  expenditures  of 
ihe  Defendant  during  part  of  her  service^  Under  an 
agreement,  by  which  she  was  to  have  an  allowance  of 
fid  in.  the  pound. 

ft  '  • 

The  Defendant  denied  fraud,  undue  influence,  &c.; 
insisting,  that  the  greater  part  of  the  money  had  been 
laid  out,  and  accounted  for  firom  time  to  time. 

Itfr.  Rm^y  and  Mr,  I^arf,  for  the  Plaintiff*. 
This  rdief  is  sought  upon  the  principle,  on  which  the 
Court  acts  in  ^he  case  of  an  attorney  or  guardiiin.  Those  re- 
lations of  guar4ian  and  ward  (41),  attorney  and  client  (15), 
.are  more  particularly  regarded  in  equity;-  an4  though 
9XLch  pairties  may  transact  together,  the  Court  will  look  at 
their  transactions  with  a  most  guarded  eye ;  and  upon 
this  relation  of  master  and  servant  the. Court  ought  to.  be 
still  more  anxious  and  guarded,  from  its  great  extent, 
persons  of  this  .  sort  must  be  about  those,  who  are  ad- 
vanced in  life ;  and  the  opportunities  are  those  moments, 
when  the  mind  is  least  capable  of  resisting. 


1808. 


Nantes 

CORfROCl^. 


.  It  is  not  contended,  that  this  person  was  insane,  or 
not  capable  of  knowing,  what  .he  was  doing ;  but>  that  he 
was  practised  upon  by  those,  whose  peculiar  duty  it  was 

to 

il4)  Hafck  V.  HaU^h.  post,  VoL  VI,  286,  $uicl  the  opies^ 
<93.  280.    11,204. 

(15)  Ante,  Gibson  y.Jeycif 
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to  protect  him  from  others :  confidential  servants  in- 
trusted with  the  management  of  all  his  af&irs  and  of  his 
person.  From  the  beginning  to  the  end  of  their  inter- 
course he  was  under  undue  influence.  The  subsequent 
transactions  are  therefore  fair  evidence  to  shew  die 
nature  of  her  condudL  His  declarations  are  evidence, 
upon  this  ground;  that  the  deed  was  executed  under  a 
control,  almost  amounting  to  duress.  Exclusive  of  the 
evidence,  a  strong  presumption  arises  from  the  acts  dtent- 
selves.  Osmond  v.  Fitzroy  ( 16  )  is  a  much  stronger  case  | 
for  a  gift  of  1000/.  by  a  Duke  to  a  Servant,  if  there 
was  any  ground  for  it>  might  not  be  too  great.  He  was 
also  at  the  age  of  twenty-seven ;  when,  if  ever,  he  most 
have  had  capacity.  In  Griffin  v.  De  VeuUe  ( 17) 'Lord 
Thurhw^s  expression  is,  ^*  a  degree  of  weakness  almost 
*^  iopproaching  to  legal  incapacity ;  "  which  is  very  like 
this  case.  In  Clarison  v.  Hc^nway  (18)  one  of  the  grounds 
of  decision  was,  that  it  seemed  to  be  a  weak  baifps&L 
Bennet  v.  Facre(19)  was  upon  the  ground,  that  under 
all  the  circumstances  there  must  have  been  that  sort  of 
practice,  amoimting  to  fraud.  Bridgmany.  Green  {flO) 
is  the  case  of  securities  obtained  by  a  servant  from  -a 
master ;  the  influence  of  a  strong  mind  over  a  weak -one-; 
by  the  efiect  of  Which  a  considerable  part  of  the  pro- 
perty was  obtained.  As  in  that  case,  this  Defendant  luur 
taken  care  to  involve  the  rights  of  infants:  but  notwitb- 
standing  that  ingredient  it  was  considered  clear  by  Loird 
Chief  Justice  Wiltnot,  that  the  mode,  through  which  the 
benefit  was  acquired  to  the  infants,  must  affect  their 
interests. 


Mr.  Ricftards  and  Mr.  Cooke ^  for  the  Defendant. 
It  is  imposssibje  for  this  Court  to  manage  cases  of  mere 
influence.    There  must  be  something  more,  amounting  to 

palpablfe 


(16)  41  P.  Will  129. 

(17)  Bac*  Abr.  edition  by 
Gwillim,  1,  109.  3  Woodd. 
App.  Id. 


(18)  2  P.  Will  203. 

(19)  2  Atk.  324. 

(20)  2  Ve$.  627.  Wilm.  M. 
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palpable  fraud;  at  in  the  cases  cited*  The  case,  of  a 
worvMt  is  very  different  from  that  of  a*  guardian  or  attor- 
ney* If  the  iidaster  is  sui  juris^  he  has  a  right  to  do 
such  an  act;  and,  though  it  would  be. wrong  in  an  attor- 
ney, there  can  be  no  imputation  upon  a  servant,  accepting 
the  bounty.  There  is  no  duty  upon  the  servant  t<>  pro- 
tect the  master  from  giving  him  more  than  he  is  entitled 
to;  a»  there  is  upon  the  attorney  to  resist  sucli  a  -dis- 
position in  his  client.  The  master  is  the  proper  judge 
of  the  amount :  not  the  Court.  The  case  of  master 
and  servant  must  come  up  to  restraint  or  influence, 
improperly  used ;  so  as  to  prevent  the  master  being  sid 
juris.  ■ 

A  case  occurred  a  few  years  ago  in  this  Court,^  upon 
the  WiU  of  a  Mr.  Bennet ;  under  which  his  widow  claimed 
all  his  estate  real  and  personaL  He  was  debilitated  in 
mind  and  body  by  a  very  debauched  life.  She  effected 
die  marriage  by  getting  into  lodgings  opposite  to  him 
at  3aik.  She  obtained  a  great  degree  of  influence  over 
ikim;  and  immediately  after  the  marriage  turned  away 
all  Ida  old  servants.  Lord  Thurhw  was  much  agunst 
the  will:  but  it  was  established  after  -two  trials ;  LotcL 
Chief  Justice  Eyre  stated  to  the  jury,  that  Ae  point 
was,  'whether  he  knew  perfectly  what  he  was  doing;  and 
th^  were  not  tP  enter  too  minutely  into  considerations 
of  influence  (21). 


1808. 


NAIiTES 

V. 

CORBOGliL 


Osmond  v;  FUzroy  was  the  case  <^  a  person  put  about 
another  by  his  parents,  to  protect  him  from  fraud ;  and 
Lord  Sauihampton,  when  prevailed  upon  to  execute  the 
bond  for  1000/.,  had  not  even  that  sum.  In  Clarkiom 
V.  Hamoay  the  inadequacy  of  consideration  was  enor^ 
mous;  of  itself  shewing  fraud.  Betmet  v.  Vctde  and 
Bridgman  v.  Green  also  had  circumstances  shewing 
fraud. 


(21)  See  ante,  EagkionSf 
Covenirg  y.  KiMgUmt^  Vol. 
VIII,  438;  and  this  case. 


under    the  name,  of  Pony, 
456,  7. 
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This  case  is  perTecdy  new  ih  respect  of  the  accebvl 
desired  from  thb  Defendant ;  a  servant,  applying  the 
money  to  the  expences  of  the  house;  accounting  fnw 
time  to  time,  according  to  her  answer,  not  contradicted 
by  evidence  in  that  respect.  This  Court  will  never  give 
-an  account  of  money  laid  ^ut  in  weekly  bills. 

The  Lord  Chancellor  adverted  to  the  situation  of 

•  * 

the  Pefend^t, . as  a  married  woman;  and  observedj  that 
if  she  has  wy  property,  it  is  stock. 

For  the  Defendant. 
How  can  they  affect  her  separate  property?   In  Hmlme 
v.  Tenant  {S2)  it. was  found  very  difficult  to  prevail  on 
Lord  Thurlaw   to  give  the  relief,   notwithstanding  the 
express  contract, 

Mr.  RomiUfff  in  Reply^ 
It  is  not  necessary  to  give  distinct  evidence  of  some 
contrivance  practised  upon  this  person*.  If  it  is  made 
out,  that  tl\p  Defendant  was  in  a  situation  to  emetfi  isr 
fluence  over  him/  it  is  not  necessary  to  shew  the  exe^i9e 
of  it  in  this  particidar  a:rticle:  the  inference  arising 
from  th&t  situation  merely,  without  evidence;  as  in  the 
instance  of  the  at(or|iey  or  guardian,  obtaining  deeds; 
or,  a  person,  with  whom  the  infant,  lived,  tifl  of  age ; 
though  not  a  guardian.  In  such  cases  the  inference  has 
been  carried  so  far,  that  the  party  has  not  been  per- 
mitted to  shew,  that  he  was  not  under  undue  influence. 
The  principle  is,  ilot,  that  a  man  may  not  reqiute  an 
attorney,  guardian,. &c.  for  services;  but  that  generally 
under  such  circumstances  the  person  is  not  a  free 
agent ;  and  though  he  may  be  so  in  a  particular  in- 
stance, it  is  more  advantageous  to  the  public  to  lay  down 
the  rule  generally ;  as  Lord  Hardwicke  did,  with  great 
reluctance,   in  Walmsley  v.  Booth  ( 23 ) ;   the  case  of  a 

man, 

<22)  1  Bro.  a  a  IQi  ■  (23)  2  Jtk.  25, 27. 
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ffmi,  not  of  weak  understanding,  but  of  very  consider- 
■aUe  understandkig;  not  only  adequate  ta  his  protection, 
hat  successfuDy  exerted  in  defrauding  others.  Such  a 
mie  has  never  been  laid  down  upon  the  case  of  master 
and  aervAt ;  and  it  is  impossible :  the  servJEtnt  being 
generally  under  contrbul;  and  the  Court  finding  those 
jelations  inverted  only  in  particular  instances.  In  such 
a  case  as  this  evidence  of  direct  influence  cannot  be 
expected ;  atid>  if  that  is  insbted  on,  the  relief  must 
fiuL  The  influence  was  exercised,  when  she  was  alone 
with  him.  It  appears,  he  would  not  let  her  be  out  of 
die  room  five  minutes.  She  passed  the  night  with  him^ 
under  the  influence  of  his  disease.  How  is  thia  ex- 
traordinary bounty,  by  these  two  deeds  giving  a  con- 
siderable part  of  his  property  to  a  woman,  who  had 
been  his  housekeeper,  two  years,  to  be  accounted  foir? 
She  herself  tells  how:  by  his  being  induced  taform  a 
strong  prejudice  against  his  relations.  There  is  how- 
ever strong  evidence  of  influence :  her  receiving  his  let- 
ters ^  locking  him  in  her  room,  SM  Thb  evidence  cer- 
tainly apices  to  a  time  considerably  subsequent  to  the 
execution  of  these  deeds :  but  the  inference  is  fair,  that 
at  that  time  he  was  subject  to  the  Same  treatment;  aiding 
the  inference  from  the  instruments  themselves* 


180g. 


Nantbs 

V. 
CORROCK. 


2%e  Xronf  Chancellor. 
I  know  no  case,  in  which  upon  facts  so  fisur  posterior 
to  the  deeds,  the  proof  has  been  j>ut  upon  the  party.  I 
know,  it  hkR  been  sdd  upon  this  subject,  there  is  no  dif- 
ference between  the  suggestions  of  others  and  the  affec-* 
tion  created  by  such  suggestions.  But  it  is  difficult  to 
maintain  that,  unless  you  can  connect  it  with  the  trans- 
sction* 


Reply. 
If  the  Court  finds  a  servant  cpnsulted  about  the  affairs 
•f  his  master,  the  usage  of  his  family,  &c.  notwith- 
standing 
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standing  tbe  difference  between  tbat  relation  and  lb^ 
0th0rB,  that  hare  been  allu.ded  t<»,  yet  under  such  •cip- 
cumstances  it  as  much  the  duty  o(  a  servant  to  endeavour 
t6  remove  his  prejudices.  This  is  to  be  ccftisidered,  as 
the  case  of  a  mail,  whose  mind  was  impieslbd  with  a 
fidse  idea^  disposing  him  to  give  his  property  away  fixn 
tus  family.  If  the  Court  cannot  set  aside  the  deeds» 
Acre  n^ttst  be  an  issue. 


As  to  the  account,  this  is  not  the  case  of  a  servant 
Merely,  but  of  a  receiver,  formally  appointed,  with  a 
poundage.  JIulme  v.  Tenani  is  a  direct  authority,  that 
any  balance  must  be  paid  to  the  Plaintiff  out  of  the  De* 
fendant's  separate  property.  That  is  certainly  ^a  very 
strong  case:  a  debt  contracted  by  a  married  woman  for 
her  husband ;  and  a  bond  executed  jointly  with  him :  a 
case  also  of  real  estate  of  the  wife. 


The  Lord  Chancellor. 
The  difficulty  I  hal^  about  that  is  upon  the  nature  of 
the  property :  stock  not  being  liable  to  execution. 

Reply. 
In  general  cases  this  Court  never  proceeds  agawtany 
property :  but  always  against  the  person.  But  the  case 
of  a  married  woman,  as  that  cannot  be, done,  is  ,a  case 
^f  exception  J  and  therefore  the  situation  of  her  property 
in  the  funds  (which  property  is  the.  produce  of  this 
fraud,)  makes  no  diflference. 

Tke  Lord  C^ANCELLOR. 
The  case  pf  Jiubne  "v.  Tenani  is  shaken  by  the  late- 
cases  before  Lord  Rosslyn.  It  is  a  prodigiousfy  strong 
case.  The  bond  was  a  nullity ;  and  yet  in  this  Court, 
acting  in  personam,  it  was  considered  sufficient  to  enable 
the  Court  to  direct  a  process,  that  never  was  directed 

before^ 
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before.  Pybus  v.  Smith  {2^)  was  also  a  very  strong 
case;  and  a  decision  much  against  Lord  Thurhvf^  in- 
clination :  but  he  thought  himself  bound  by  Lord  Hard- 
wickers  decisions;  which  Lord  Rosslyn  seema  to  think 
went  a  great  deal  too  far  ( 25  )• 

■  * 

The  question  in  diis  case  is,  whether,  this  Defendant 
fa  respect  of  that  stock  having  no  demand  against  the 
Plaintiff,  there  can  be  a  decree  agqjnst  that  stock;  the 
having  no  lien. 
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The  Lord  Chancellor. 
Under  all  the  circumstances  I  cannot  order  these  deeds 
to  be  delivered  up  without  an  issue. 


Nw.nou 


As  to  the  other  part  of  the  case,  I  cannot  overcome  As  to  exe- 
the  difficulty  I  had.  One  of  the  greatest  difficulties,  that  ^^ion  agabst 
has  occurred  in.  this  Court,  is  how  to  give  any. execution  ~  property 
against  the  property  of  a  married  woman ;  and  in  Htdme 


Y.Tenant  Lord  Thurlow  went  no  farther  than  the  rents 
and  profits  of  her  estate;  not  as  tQ  the  estate  itself; 
and  <;learly  not  against  her  person  ( 26 ).  In  this  case^  the- 
property  is  only  stock ;  and  there  is  no  instance  of  thi^ 
Court  giving  execution  against  stock  eo  nomine  ( 27  )# 
upon  which  there  is  no  lien. 


of  a  married 
woman,  Qiftfre. 


The  cause  having  stood  over,  to  give  the  Plaintiffs  an 
opportunity  of  considering,  whether  they  would  take  an 
jsgue,  which  at  length  they  declined,  the  Bill  was  dis- 
missed without  costs. 


(24)  3  Bro.  C.  C.  340.  Ante, 
VbL  I,  180 ;  see  the  notes, 
104,  and  V,  17. 

(26)  See  ante,  Sperlinsf  v. 
Bockfort,    Vol.  VIII,    164, 


and  the  references. 

(26)  Post,  494. 

(27)  See  ante,  DundoB  v. 
Dutetu,  Vol.  I,  106,  and  tbe 
note,  198. 
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Nov.  2eth 

ondTtUh.  GEORGE  r.   MILBANKE. 

Dee.  Vh. 
Power  of  ap.  "OY  indentures,  dated  the   11th  o{  August^  1791,  Sir 
poiDtmeutoTcr  ■"  Ralph  Milbanke  and  Ralph  Milhanke,   his  eldest 
m  sum  ®^"*®"  son,  limited  and  appointed  several  real  estates  to  the  nse 

Ld       A       ^^  trustees  for  3000  years ;  and,  subject  thereto,  to  the 

a  Trust  Term     ^^^  of  such  persons  9J&  Six  Ralph  Milbanke  waidiYm  elr 

executed  in  fa-  ^^^1^  Ban  Ralph  should  jointly  appoint;  and,  in  default  of 

▼our  of  Tolno-  appointment,    to  the  use  of  Sir  Ralph   for  life ;   with 

leers,  is  assets  remainder  to  his  said  son. 
for  creditors. 

Bat  ibe  equity  Th^  trust  of  the  term  was  declared  to  be,  that  the 
of  a  purchaser  trustees  should  immediately  after  the  decease  of  Sir 
from  a  party,  Ralph  Milbanke  by  sale,  mortgage,  or  other  disposition 
takuig  under  a  of  all  or  any  part  of  the  said  estates,  raise  or  borrow  the 
^f  '"^     7  sum  of  5000/. ;  and  pay  the  same  unto  such  person  and 

Blent,  was  ore-  P®'^^'  W^  ^^^  wxcAi  uses  as  Sir  Ralph  Milbanke  should 
ferred  to  that  ^^  ^7  ^^  ^'  times  during  his  life,  by  any  deeds  or 
of  general  ere-  writing  under  his  hand  and  seal,  attested  by  two  or  more 
ditors,  having  credible  witnesses^  or  by  his  last  will  and  testament  in 
no  speciflc  writing,  duly  executed  in  the  presence  of,  and  attested 
cnwpge.  by,  the  like  number  of  witnesses,    direct,  give,  or  ap- 

point, the  same;  and  for  want  thereof,  and  as  to  such 
part  of  the  said  sum  of  5000/.  whereof  no  such  direc- 
tion, limitation,  gift,  or  appointment,  should  be  made, 
should  pay  the  same  to  the  executors  or  administrators 
of  Sir  Ralph  Milbanke^  for  his  and  their  own  use  and 
benefit,  in  liei\  and  full  payment  and  discharge  of  the 
like  sum  of  5000/.  secured  to  be  paid  by  the  said  Ralph 
Milbanke  unto  such  person  or  persons  as  Sir  Ralph  Mil' 
banke  should  direct  or  appoint,  or  in  default  thereof  to 
his  executors,  &c. 

Sir  Ralph  Milbanke  by  deed  poll,  dated  the  6th  of  July^ 
nZ7,   and  duly  executed,  in   pursuance  of  the  power 

of 
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df  appointment  reserved  to  him  •  by  the  indentures  of 
August  1791  directed  and  appointed^  that  the  sum  of 
500/.  part  of  the  said  5000/.  should  forthwith  after  his 
decease  be  raised  for  the  sole  icae  and  benefit  of  his 
natural  son  Mark  MilbankCi  his  executors,  &c. 

Sir  Aalpb  Miibanke  also  by  his  Will,  duly  executed j' 
directed  and  appointed,  that  the  trustees  should,  as  soon 
afker  his  death  as  they  should  have  raised  the  said  sum  of 
BOOOL  stand  possessed  of  the  said  sum  upon  several' 
trusts,  therein  declared,  in  favour  of  his  natural  chil- 
dren and  their  mother.  He  died  on  the  8th  of  January, 
1798,  without  having  executed  any  other  appointment* 

By  indentures,  dated  the  2Sd  February ^  1798,  in  con- 
aderationof  400/.  paid  hy  Frederick  Glenion  and  Thomas 
Peacock  to  Mark  Milbanke^  he  assigned  to  them,  their 
executors,  &c«  the  sum  of  SOOL  charged  by  the  deed 
pcdl,  subject  to  redemption  on  payment  of  the  sum^  of 
400/1  widi  interest. 


iSi 

OEORcni 

MlLBANKB. 


■ 

The  BiU  was  filed  by  a  specialty  creditor  of  Sir  Ralphi 
Milbanie,  also '  administrator  with  the  Will  annexed,  to 
have  the  5000/.  or  so  much  as  was  not  well  appointed^ 
or  disposed  of  by' Sir  Ralph  Milbanke  in  his  life-time^ 
with  interest,  raised,  and  paid  to  the  Plaintiff. 

Mr.  Mansfield  and  Mr.  Stanley ^  for  the  Plaintiff. 
The  question  is,  whether  the  sum  of  5000/.  undei^  this 
diarge  is  to  be  paid  to  the  administrator  of  Sir  Ralph 
MUbanke,  as  part  of  his  general  assets,  appUcable  to  his 
debts.  It  is  to  be  raised  iu  all  events;  not  depending 
upon  any  act  by  him :  and  is  to  be  disposed  of  by  him ; 
and  in  the  event  of  no  disposition  is  to  go  to  his  executors. 
Such  an  interest,  according  to  Troughton  v.  Trofighton  (S8), 

must 

(28)  3  Atk.  656.    1  Vet.  86. 
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180S, 


Gborob 

V. 


must   be  considered    as   general  property,    assets   for 
debts* 

Mr.  Alexander  and  Mr.  Owen  for  the  Defendants, 
Glenion  and  Peacock  * 
These  Defendants,  claiming.by  assignment  for  valuable 
consideration  without  notice,  are  within  the  clause  in 
the  Statute  (29),  excepting  bondjide  purchasers.  Th^ 
could  haye  no  notice  of  the  state  of  Sir  Ralph  Mil- 
bante's  affairs.  There  is  no  difference,  whether  they 
take  from  the  party  himself  or  his  appointee.  This  con- 
struction of  that  clause  has  been  made  in  several  cases# 
collected  in  BacofCs  Abridgment {30)\  establishing  the 
proposition,  that  a  deed,  fraudulent  in  its  creation,  may 
by  subsequent  acts  become  good ;  according  to  the  esse 
in  Siderfin{Zl).  In  The  East  India  Company  v.  CIoh 
veU  (32)  the  interest  was  exactly  of  the  same  nature  as 
in  this  case:  the  husband  having  the  interest  under  a 
trust  term  to  raise  5000/.  for  the  benefit  of  the  wife* 
TKe  £edlacy  is  in  comparing  it  to  cases,  where  the  inte* 
rest  rests  in  covenant  and  agreement.  This  is  an  aliquai 
part  of  a  mortgage,  happening  to  be  secured  by  a  trust 
term*  The  circumstance,  that  the  Plaintiff  happens 
to  be  a  creditor,  is  immaterial.  The  representative 
cannot  be  in  a  better  dtuation  than  Sir  Ralph  MiU^ankc 
himself. 


Mr.  Mansfield^  in  Reply. 
These  Defendants  purchased  to  the  prejudice  of  cre- 
ditors; and  cannot  be  considered  as  purchasers  without 
notice;  as  they  must  have  seen  the  appointment.  This 
is  not  a  mortgage,  or  an  assignment  of -any  part  of  one; 
but  a  sum  of  money  to  be  raised  upon  the  death  of  Sir 
Ralph  Milbanke.     He  makes  a  voluntary  gift  of  part 

of 

(29)  Stat.  13  Eliz.  c.  5.  (31)  1  Sid.  134. 

«.6.  (32)  Pre.  Ch.  377.    Qilb. 

(30)  Bac.  Abr.  edition  by      Rep.  37.  . 
Gtcillim,  lit.  Fraud, 
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of  that  by  deed  of  appointment ;  and  it  might  have  been 
g^ren  by  WilL  The  case  in  Siderfin  is  not  easily  un< 
deratood. 

7%«  Lard  QaAVcmiVoiL. 
That  case  has  long  been  considered  good  law* 

Reply. 
It  is  however  not  like  this :  the  second  feoffee  having 
got  the  legal  estate.    But  the  second  feoffee,  if  he  knew, 
die  first  had  no  title,  could  not  hold  it. 

T%e  Lard  Chancellor. 

As  to  the  sum  of  4500/*,  it  is  too  dear  for  argumenti 
diat  it  is  part  of  the  personal  assets,  applicable  to  the 
payment  of  debts  (33).  As  to  the  600/.,  I  wish  to  ex- 
imine  the  case  of  The  East  India  Company  v.  Clavett; 
doubtingi  whether  the  result  is  accurately  stated  in  the 
passage  in  Baean*s  Abridgment.  If  the  doctrine  is  rightly 
collected  from  the  authorities,  it  imports  all  this;  that, 
if  a  man  is  indebted,  and  makes  a  provision  for  his  child 
by  a  pure  vohmtary  settlement,  and  that  child  afterwards 
Binies,  the  circumstance  of  its  leading  to  the  marriage 
makes  the  settlement  good  against  the  creditors ;  though 
it  would  have  been  bad,  if  no  marriage  had  taken 
plaoe.  I  doubt,  whether  it  will  not  be  found  in  the 
drcttmstances  of  that  case,  that  the  child  was  not  a  pure 
vphmteer.  If  it  can  be  supported,  as  here  stated,  it  goes 
a  great  way  to  decide  this  case ;  for  though  this  is  the 
esse  of  a  stranger,  there  is  nb  difference  between  a  vo- 
hultary  settlement,  made  good  by  a  subsequent  marriage, 
and  one  made  good  by  a  subsequent  advance  of  money. 
There  is  a  good  deal  of  difficulty  in  supporting  it  upon 
any  thing  but  the  subsequent  transaction.  The  circum- 
stances 

(8S)  That  a  power  onexscnted  is  not  assets  for  debts,  see 
aate,  JJolsiet  V.  Cb^AO?,  VoL  VII,  409.   Post,  XII,  206.   See 

laU,  Siinden  v.  SimdeHf  II,  689,  and  the  note,  594. 

Vol.  IX.  N 


180d. 


George 

V. 
MlLBANKE. 
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1808. 

GSOROB 

V. 

MiLBANKS. 


Stances  of  notice  are  not  immaterial.  What  Mark 
banke  gave  by  that  deed  was  a  direction  to  the  trustees 
to  raise  a  sum  of  money.  The  person  taking  under  that 
direction  has  clear  notice^  what  he  is  to  take ;  and^  that, 
if  the  partyi  from  whom  he  takes,  wa^  himself  claiming 
that  interest,  it  would  be  subject  to  the  debts.  Then  it 
is  said,  they  had  not  notice  of  the  situation  of  Sir  Ral^ 
Milbanke ;  and,  that  the  state  of  his  affairs  was  such  as 
to  make  it  probable,  this  might  be  resorted  to,  as  part  of 
his  assets.  That  is  only  notice,  that  it  might  be  so,  or 
not ;  for  it  depends  upon  the  state  of  his  affairs,  not  at 
the  time  of  that  transaction,  but  at  his  death.  Certainly 
there  have  been  frequent  d^isions  according  to  the  case 
in  Siderfin.    But  there  was  the  legal  estate. 


Nod.  28M. 


A  provision 
for  debts  in  a 
▼olaotary  set- 
tlement will 
support  it 
agaiDst  all  fu- 
ture creditors. 


The  Lard  Chancellor. 
The  case  of  The  East  India  Company  v.  ClaveU  is  very 
different  from  this  in  the  circumstances.    The  party  there 
covenanted  for  himself,  his  executors  and  administrators ; 
and  much  stress  was  laid  by  the  Court  upon  the  circum- 
stance, that  it  was  not  a  covenant  for  his  heirs.     By  the 
bond  the  heirs  were  bound.    The  settlement  Ukewise 
contained  a  provision  for  the  payment  of  his  debts.   That, 
according  to  modem  doctrine,  would  have  made  that 
settlement  good  against  all  future  creditors.    In  general 
cases  primd  facie  a  voluntary  settlement  will  be  taken  to 
})e  fraudulent    The  argument  for  the  Defendant  in  that 
case  has  no  great  application  to  the  subject:  viz.  that 
though  the  husband  made  no  jointure,  he  had  a  good 
estate,  of  which  she  would  have  been  dowable ;  that  he 
spent  400/.  upon  the  funeral,  &c.    But  they  use  this 
argument;  which  seems  to  have  been  adopted  by  the 
Court;  that  the  heirs  were  not  named  in  the  articles; 
and  consequently  his  real  estate  was  not  affected  by  those 

articles; 
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nrticlefl ;  that  indeed  the  bond  had  expressly  charged 
Iu8  heirs,  as  well  as  his  executors  and  administrators; 
bat  then  that  could  bring  a  lien  upon  the  real  estate  no 
fiurther  than  the  penalty  of  the  bond  went ;  which  was 
but  for  SOOO/.  The  report  in  Gilbert  is  the  same.  If 
it  is  meant,  that  the  settlement  was  not  voluntary,  I 
diould  not  have  proceeded  to  use  the  language  attributed 
to  the  Lord  ChanceUor ;  for,  if  the  settlement  was  not 
volantaTy,  but  good  and  available,  the  bond  never  bound 
it  The  decision  amounts  to  this ;  that  the  demand  upon 
Aat  bond  was  not  reduced  to  any  thing,  that  would  spe- 
cifically bind  the  land ;  and  so  far  it  is  an  authority,  that 
presses  these  Defendants*  The  Lord  Chancellor  repu- 
diates the  ground,  that  ClaveU  was  taken  in  by  this  in* 
strument. 


Ororgb 

MiLBANKB. 


It  is  very  difficult  to  follow  that  case  as  an  authority  \ 
and  if  it  is  so,  it  must  be  followed  in  a  case,  in  which 
its  principle  can  be  adopted  in  judgment,  as  applying  to 
Bome  demand,  that  formed  a  specific  lien  upon  the  pro- 
perty afterwards  settled ;  and,  if  so,  there  can  be  no 
question,  except  in  the  case  of  an  equitable  demand,  and 
no  notice. 


In  the  case  in  Siderfin  the  settlement  is  expressed  to 
be  by  covin.  The  reason,  as  stated,  is  this ;  that,  though 
avohintary  feoffment  is  bad  as  between  the  creditor  and 
tjie  feoffee,  yet  it  is  good  as  between  the  feoffor  and 
feoflfee;  and  therefore  the  latter,  if  prior,  shall  bold 
i^unst  the  subsequent  feoffee  of  the  feoffor.  The  con- 
sequence is,  that  the  feoffment  of  the  voluntary  feoffee 
is  good  against  creditors.  The  substantial  justice  of  this 
case  is  very  much  the  same,  where  an  instrument  of  this 
bnd  is  carried  to  a  man,  who  upon  the  authority  of  it 
sdyanoes  money,  and  where  he  advanced  a  sum  of  money 
it  the  time  the  appointment  was  made ;   the  intention 

N  2  being 
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Grorob 

MiLBANKB. 


Dee.  Itk. 


being  declared  at  the  time,  that  the  feoffee  should 
assign.  I  feel  a  strong  inclination  in  this  case  to  decide 
in  favour  of  the  purchasers. 


iTie  Lord  Chancellor. 
This  is  an  assignment  in  equity  merely  of  a  sum  of 
money.  But  the  question  would  be,  whether  the  general 
creditors  have  a  better  equity  than  a  purchaser  of  this 
specific  part  of  the  estate,  having  paid  his  money ;  and 
I  think  his  the  better  equity.  A  purchaser  paying  his 
money  for  this  specific  part  of  the  property,  the  general 
creditors  can  claim  upon  this  only  as  a  part  of  the  assets* 
The  distinction  is  very  thin  between  the  case  so  put,  and, 
as  it  would  have  been,  if  the  money  had  been  advanced 
to  the  son  upon  the  appointment  of  the  father.  As  a 
volunteer,  he  would  hold  it  against  every  one  but  cre- 
ditors ;  and  the  question  is,  whether  being,  not  a  volun- 
teer, but  a  purchaser,  creditors  having  no  specific  charge 
upon  this  property,  have  as  good  an  equity.  I  think 
they  have  not. 

The  t^laintiff  therefore  has  a  right  to  all  he  prays; 
except  with  regard  to  400/.,  part  of  that  600/. ;  whidi 
with  interest  must  be  paid  to  the  Defendants  Glenttm  and 
Peacock;  and  declare,  that  the  rest  of  this  fund  is  part 
of  the  personal  estate ;  and,  not  being  opposed  on  the 
part  of  the  infants,  is  to  be  paid  to  the  administrator; 
subject  to  any  account  hereafter,  that  upon  the  part  of 
the  infants  it  may  be  advisable  to  take  as  to  the  personal 
estate  (34). 

(34)  See  1  Mer.  638, 9,  Daubeny  v«  CocUmrm. 
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CROOKE  V.   DE  VANDES.  ^^. 

Dec,  lth»    . 
JOHN  CROSSE  by  his  Will,  dated  the  9th  of  Jo-      Derige  aod 

nuary,  1773,  as  to  such  worldly  estate  and   effects,  beqaest  to  it. 

which  by  God's  permission  he  was  entrusted  withal,  gave  »nd  the  heirs 

and  disposed  thereof  as  follows:  He  gave  and  devised  ^\  "*•  body, 

to   his   daughter  Sarah   Crooke   several    freehold  and  T      *       !^ 

leasehold  premises  and  tithes,  with  all  th6  rents,'  issues,  ,    ,  '     • 

and  profits  of  the  same  as  should  become  due  from  the  \^^\^^ 

time  of  hb  decease,  for  the  sole  use  of  his  daughter     An  estate-tail 

during  her  life ;  and  at  her  decease  he  bequeathed  all  the  io  the  real 

said  estates  and  premises  to  his  grandson  John  Crosse  estate :  an  ab- 

Crooke^  and  to  the  heirs-  of  his  body  lawfully  issuing ;  •ol'»^  interest 

and  if  he  has  no  such  heirs,  the  testator  bequeathed  *°     ®  P^'" 

the  same  to  the  heirs  of  his  said  daughter,  if  she  should      ,^    ' 

^  mitation  over 

hereafter  have  any  other  child ;  and  if  there  be  no  such  y^^i^^  ^py^ 

heirs,   then  he  bequeathed  all  the  said  estates  to  his     Hq^  timg  ^j. 

grandson  John  Wright^   and  to    the  like  heirs  of  him ;  pressed,  **  if 

with  the  remainder  to  his  nephew  John  Crosse  and  his  "  he  leaves  no 

hdw.  "»°^^  ^^^*^ 

it  would  be 

The  testator  then,  afker  bequeathing  plate,  jewels,  &c.  ^     ,'       , 

and  stock  upon  his  estate   at  Hendon^  to  his  daughter,  ^^^^^  ^^  ^ 

gave  to  his  grandson  John  Wright  several  freehold  estates  death    aod  not 

and  houses,  ground-rents,  fee-farm  rents,  and  leasehold  after  an  inde- 

houses  in  the  parish  of  St.  Paul,  Covent  Garden,  and  finite  failare 

other  places,  together  with  the  rents,  issues,  and  profits,  ®^  ^**^® »  "C" 

Aereof,  which  should  become  due  from  the  tim^  of  hk  ^*'*|»°»  ^  f^« 

decease,  in  the  following  manner :  J**?^  ^^,^^ 

.  ,,  rp     Forth  Y.Chap^ 

man. 

Constmction  of  a  residaary  disposition,  as  embracing  the  general, 
and  not  limited  to  a  special,  residue. 

A  legacy  or  residue  bequeathed  to  two  without  words  of  severance  is 
a  joint  interest;  and  cannot  be  taken  in  common  ^under  the  effect  of  a 
previous  disposition  of  the  interest  with  words  of  severance,  via.  **  to 
**  be  equally  divided.'* 

Bequest  to  two  persons  or  their  children,  held  to  give  the  children 
an  interest  by  way  of  substitution  only ;  not  concurrent* 
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Crookb 

V. 

Pe  Vanpe8# 


To  receive  and  divide  the  same  the  neat  produce 
'*  thereof  equally  between  John  Crosse  Crooke  and  him- 
"  self  half-yearly  during  the  life  of  my  daughter  Sarah 
'*  Crooke  only ;  and  at  her  decease  to  retain,  the  whole 
''  property  to  the  only  use  and  behoof  of  my;  grandson 
**  John  Wright  and  to  the  heirs  of  his  body-lawfiilly. 
"  issuing :  but  in  case  my  grandson  dies  and  leaves  no 
**  such  heirs^  then  I  bequeath  all  the  said  estates  and 
^'  premises  to  my  grandson  John  Crosse  Crooke  and  such 
*'  his  heirs :  but  on  failure  and  for  want  of  such  heirs  I 
^^  bequeath  all  the  said  estates  to  my  nephew  John  Cope, 
''  and  to  his  heirs.'* 


The  testator  then,  after  giving  several  legacies  and 
annuitiesi  proceeded  thus : 


**  Item,  my  will  and  desire  is^  that  my  executors  do 
^'  soon  after  my  decea^  take  an  account  of  my  ready  cash 
**  and  rents  due  to  me,  and  what  stocks  or  annuities  I 
**  shall  have  then  in  the  public  funds,  and  also  what  is 
'^  owing  to  me  on  any  other  securities ;  and  that  the 
*'  same  be  fairly  entered  in  two  books  proper,  with  a 
*^  copy  of  this  my  will :  one  of  the  books  to  be  kept  by 
^'  each  of  my  executors ;  wherein  should  be^  entered  ac- 
*^  count  of  all  receipts  and  payments,  and  also  account 
**  of  whatever  is  changed  or  put  out  on  other  securities; 
*'  and  that  such  part  thereof  as  is  not  upon  Parliament 
*'  security  may  be  first  got  in ;  and  that  my  debts,  fa- 
*'  neral  charges  and  legacies,  be  therewith  first  paid; 
'*  and  then  what  overplus  remains  to  be  placed  out  at 
''  interest  upon  Parliament  or  other  sufficient  security, 
*^  in  trust  and  for  the  uses  and  purposes  herein  appointed: 
*'  viz.  in  the  first  place  to  pay  to  my  daughter  Sarah 
**  Crooke  the  neat  sum  of  three  hundred  pounds  yearlj 
^^  and  every  year  during  her  life,  by  equal  payments  half 

yearly  from  the  tim^  of  my  decease ;  and  the  aforesaid 

«  fivi 


€i 
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^  ftve  pounds  yearty  to  Rebeckah  Atkins :   all  the  re-         1803. 

*  mamiiig  Interest  to  be  equaUy  divided  and  paid  yearly      p^*^'^ 

''  to  ray  two  grandsons  or  their  children  during  the  life  of  ^^ 

^  any  of  them  for  their  own  use ;  and  if  at  the  expiration   I^  Va  ndbs. 

"  Of  end  of  thirty  years  from  the  time  of  my  decease  nei- 

''  fter  of  them  have  any  child  or  grandclyld  living,  then 

"  mf  wyi  and  desire  is,  that  the  sum  of  eight  thousand 

"  pounds  be  equally  divided  amongst  my  nephews  and 

*'  nieces ;  and  if  any  of  them  be  dead,  their  children  to 

^  have  what  was  hereby  intended  for  their  parents'  share: 

*^  what  remains  to  go  to  my  grandsons." 

He  appointed  his  daughter  and  his  son-in*-law,  John 
;  the  elder,  his  executors. 


The  testator  died  in  July  1773.  The  executors  laid 
out  8000/*  of  the  personal  estate  upon  a  mortgage.  Sarah 
Orooke  died  in  1779,  leaving  the  Plaintiff  John  Crosse 
Crooke^  her  only  child.  John  Wright,  her  co-executor, 
died  in  1792;  having  appointed  his  son,  John  Wrig^, 
the  testator's  grandson,  his  executor ;  who  died  in  F^lh 
fisary  179&,  without  issue;  having  appointed  his  wife 
EUxabeth  his  executrix  and  residuary  legatee.  She  mar- 
ried the  Defendant  De  Vandes. 

Tke  bill  charged,  that  the  Plaintiff  upon  the  death  of 
Jokm  Wright  the  younger  became  entitled  to  all  the  lease* 
bold  estates  of  the  testator  Crosse;  and  that  the  bequest 
of  the  sum  of  8000/.  to  the  nephews  and  nieces  of  the 
testator  at  the  expiration  of  30  years  from  his  death  is 
'  too  remote,  aiid  void';  and  the  Plaintiff  upon  the  death  of 
John  Wright  the  younger,  as  surviving  residuary  legatee, 
became  entitled  to  that  sum ;  and  the  bill  prayed  a  de- 
claration, account,  &c.  accordingly. 


The 
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18M,  '  The  principal  question  was  upon  the  limitation  o^^er 

^^''^^  of  the  leasehold  estates,  combined  with  the  fireehold,  to 

,,,  the  Plaintiff;  in  the  event  of  the  death  of  Wright,  the 

Db  V ANDES,  younger,  leaving  no  heirs  of  his  body.  That,  it  was  ob- 
served for  the  Defendants,  was  a  mere  legal  questiim; 
and  The  Lord  iJhanceUor  said,  he  would  have  it  decided 
at  law ;  expressing  however  a  strong  opinion  in  fiivour  of 
the  dbtinction  m  Forth  v.  Chapman (SS)  between  free- 
hold and  leasehold  estates,  as  combined  in  one  limitation 
with  such  words. 

Mr.  Lloyd,  Mr.  Richards,  Mr.  Stanley ,  and  Mr.  Tol* 
kr,  for  the  Plaintiff^ 
Pressed  for  a  decision  upon  that  question ;  relying  on 
the  case  of  Goodtitle  v.  Pegden{3&),  foDowing  Forth  ▼• 
Chapman. 

Mr.  Mansfield,  Mr.  RomiUy,  and  Mr.  Cooke,  for 
the  Defendant 
It  is  true,  in  Goodtitle  v.  Pegden  Lord  Kenton  ex- 
pressly takes  as  the  ground  of  his  judgment,  that  the 
distinction  in  Forth  v.  Chapman  had  remained  unshaken 
to  that  time.  But  in  Porter  v.  Bradley  {SI ),  which  oc- 
curred very  soon  afterwards,  the  same  Judge  does  very 
considerably  shake  that  distinction.  The  words  in  Good' 
title  V.  Pegden  are  very  different  from  those  in  this  Will; 
importing,  that  the  limitation  was  to  take  eff*ect  imme^ 
diately  after  the  death  of  the  person  named  \  and  waa 
not  postponed  to  a  general  £ulure  of  issue. 


Upon  the  next  question,  as  to  the  residuary 
sition,  if  the  words  at  the  end,  '^  what  remains  to  go  to 
*^  my  grandsons,"  &c.  mean,  as  contended,  the  genera! 
residue  of  the  personal  estate,  every  legacy,  which 
for  any  reason  cannot   take  effect,  must  fall  into   that. 

But 

(36)  1  P.  WiU.  663.  (37)  3  Terw  Rep.  143. 

(36)  2  Term  Rep.  720. 
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But  deaily  that  is  not  the  meaping :  but  it  U,  what  re-         1809» 

mains  of  the  residue  before-mentioned.  ^^^^^^^ 

Crookb. 

Upon  the  next  point,  whether  they  took  as  tenants  in  De  Vanobs. 
common,  or  as  joint-tenants,  there  is  no  doubt,  not- 
withstanding, the  case  o{  Perkins  v.  Baynton  (S8),  a  re« 
sidue  mayl^  given  jointly.  But  the  Courts  lean  much 
against  joint-tenancy.  The  interest  is  by  this  Will  given 
to  them  clearly  as  tenants  in  common,  by  the  effect  of 
the  words  ^'  to  be  equally  divided ; "  and  it  would  be 
a  strange  supposition,  that  he  should  intend  them  to 
be  tenants  in  common  of  the  interest  and  joint-tenants 
of  the   principal;    which  must   be    contended    by  the 


Mr.  Wainewrighi,  for  the  Children  of  the  Plaintiff. 
The  children  are  to  ta3ce  a  concurrent  interest.  The 
word  '*  or"  may  be  construed  ''  and,"  when  the  inten- 
tion requires  it  (39);  and  the  subsequent  word '' any " 
abews,  he  did  not  intend  an  exclusive  interest  in  the  two 
grandsons ;  for  which  the  word  *'  either  ^  would  have 
been  more  proper.  The  children  are  to  take  a  con- 
current interest  with  the  grand-children ;  if  not,  the  limi-r 
tation  is  successive ;  and  at  all  events  the  children  are 
entitled  for  their  lives  at  the  death  of  their  respective 
parents. 

Mr.  Lloyd,  in  Reply. — ^The  opinion  dropped  by  Lord 
Kenyan  in  Porter  v.  Bradley  is  collateral.  The  decision 
was  upon  the  particular  expressions  in  that  Will;  and, 
except  Dainiryv.Dainiry  {40),  no  case  can  be  produced, 

in 

(38)  1  Bro.  0.  C.  118.  Mtindy,  Tttmer  v.  Moor,  VI, 

(39)  Ante,      MaberJy     v.      341,557.   J^eil  v.  P^,  V II,  ^ 
Strode,  Vol.*  Ill,  450,    and      453. 

the  note,    452.     WtddeU  v.         (40)  6  Term  Rep.  307, 
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18(^»         in  wUch  the  wovd   ^  leave*'  baa    not   supported  A€ 
limitatioB  over. 


Croo«k 


f 


DIsVandbs.       yfilAk  respeet  to  die  other  questions,  upon  thk  Will, 

the  constructioii,  that  '^  or**  means  **  and"  would  be 
Tcry  lumatunraL  SubstitutioB  is  uitended :  not  a  coneur^ 
rent  interest  ofchildTeny  not  bom,  with  the  pareilti^ 
during  their  lives.  The  legacy  of  800/.  was  void  m. 
its  creation;  and  most  &H  into  the  residue.  The  ex* 
pression '^  what  remains"  cannot  refer  to  the  interest; 
which  is  before  given  to  the  grandsons.  These  words 
alone,  without  any  words  of  severance,  upon  aU  the  cases 
create  a  joint-tenancy :  Campbell  y.  Campbell  (41 ).  ilfor^ 
ley  V.  Bird  (4@).  Lord  Ahanley  would  not  decide 
against  a  clear  tenancy  in  common  upon  conjecture  from 
a  diflferent  mode  of  expression  in  another  part  of  the 

WiU.  ^ - 

The  Lard  Chancellor. 
First,  As  to  the  effect  of  this  limitation  of  the  lease- 
hold estates,  it  occurs  in  a  Will,  which  in  two  different 
parts  contains  a  joint  dbposition  of  real  and  leasehold 
estates.  Upon  the  prior  limitation  of  other  estates  to 
the  Plaintiff  and  the  heirs  of  his  body,  with  a  limi- 
tation over,  if  he  has  no  such  heirs,  it  is  impossible 
to  doubt  at  this  day,  that  if  that  had  been  a  bequest  of 
leasehold  estate  only,  it  would  not  have  been  absolute  in 
him ;  and  the  words  **  if  he  had  no  such  heirs,"  not 
pointing  to  any  time  less  indefinite  than  a  general  fisdhire 
of  such  issue,  would  not  confine  it  (43 ) :  and  in  this  part 
of  the  Will  there  is  nothing  to  alter  that  construction^ 
except  the  circumstance,  that  freehold  estate  is  devised 

in 

(41)  4  Bro.  C.  C.  15.  Hawnli^m,  XI^  208.  AtMlim^ 

(42)  Ante,  Vol.  Ill,  G28.  v.  Kn^,  XIX,  441. 
StMori  V.  Bruee,   III,  692.         (43)  Ante,  AawJaiu  v.  Gotf. 
Jadboav.Jadboa,  VII,  535.  frap.  Vol.  V,  440,  and   the 
Post,  591,  and  the  note,  597.  references  in  the  notes,  444, 
Vol.  XI,  330.       Grijfiik»  v.  1, 286. 
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in'  the  same  limitation.     That^  I  apprehend,  will  have         3B03. 
DO  effect  whatsoever.    There  is  no  doubt,  where  these 


Crookh 
wosds  are  applicable  both  to   freehold   and    leasehold  ^^ 

estates,  they  will  give  an  estate  tail  in  the  freehold  and   Db  Vandes. 

the  absolute  interest  in  the  leasehold.    Every  bequest 

therefore,  by  which  leasehold  estate  is  so  given,  is  an 

absolute  interest;  and  if  in  the  subsequent  disposition 

there  had  been  no  more,  that  would  have  given  an  estate 

tail  in  the  freehold  and  an  absolute  interest  in  the  leasee 

hold  estates  to  Wright    But  the  limitation  over  to  the 

Plaintiff  is,  in  case  the  other  grandson  dies,  and  leaves 

ho  such  heirs.    This  is  a  Will  in  which  both  freehold 

and  leasehold  estates    are   given    together:   a  Will,   in 

which  by  the  first  part  both    freehold    and  leasehold 

estates  are  so  given,  and  among  these  very  parties,  that 

the  leasehold  vests  absolutely:  a  Will,  upon  which  this 

additional  remark   occurs,  that  in  the   limitation    over^ 

which  follows  that  to  Wright^  Crosse,  if  he  takes,  would 

take  the  leasehold  absolutely. 

4 

This  WUl  therefore  goes  far  beyond  what  gave  rise  to 
the  opinion  in  Porter  v.  Bradley,  that  has  been  mentioned; 
for  that  was  not  put  upon  any  thing  but  the  cii^cumstance, 
that  it  was  a  combined  devise  of  freehold  and  leasehold 
estates ;  and  if  that  circumstance  alone  would  support 
that  opinion,  there  are  in  this  Will  circumstances,  that 
go  far  beyond  that.  When  I  read  the  case  of  Porter  v. 
Bradley,  speaking  with  all  due  deference  to  thct  learned 
Judge,  who  expressed  that  dictum,  it  appeared  to  me, 
that  it  went  to  shake  settled  rules  to  their  very  founda* 
tion.  I  had  heard  the  case  of  Forth  v.  Chapman  cited 
for  years,  and  repeatedly  by  Lord  Kenyon  himself,  as  not 
to  be  shaken.  I  never  knew  it  shaken ;  and  if  Porter 
V.  Bradley  has  not'  since  been  dbturbed  in  the  Court  of 
King*s  Bench,  upon  the  principle,  expressed  by  Lord  Al^ 
eanley  in  Campbell  v.  Campbell,  against  shaking  settled 
*  rules,  I  will  not  add  to  the  authority  of  that  dictum^  [  *2(H  ] 
Where  leasehold  estat^e  is  given  to  a  person  and  the  heirs 

of 


204  CASES  IN  CHANCERY, 

I808L  of  his  body,  with  a  limitation  over,  if  he  dies,  and  tfae^ 

^"^^  testator  uses  the  words,  "  and  leaves  no  such  heirs,*^  the 

^^  settled  construction  is,  that  it  means  at  his  death ;  ana 

DeVandks*    the  circumstance  of  the  combined  devise  and  bequest  in* 

this  Win,  which  has  so  many  more  circumstances,  will 
not  induce  me  to  say,  I  have  any  doubt,  that  it  was  not 
an  absolute  interest.  I  will  not  refuse  a  case,  if  it  is 
asked :  but  I  will  not  add  to  the  doubt,  that  dictum  has 
thrown  upon  one  of  the  most  established  points  of  con-* 
veyancing,  by  intimating,  that  I  have  any  doubt,  that 
this  leasehold  estate  was  not  given  absolutely.  Established 
authority  has  impressed  a  legal  sense  upon  those  words 
so  strongly,  that  there  is  by  no  means  enough  eveii  ia 
this  context  to  control  it  ( 44  )• 

As  to  the  other  questions,  taking  the  words  ^*  what 
"  remains,'*  &c.    as    independent  of  any   context,  and 
meaning  only  to  give  the  residue  to  the  grandsons,  there 
is  no  doubt,  it  would  be  a  jomt-tenancy.    That  is  im- 
pressed strongly  upon  my  mind ;  for  I  very  well  recollect 
the  case  of  Perkins  v.  Baynion  (45).     At  that  time  upon 
the  doubt  Lord  Thurlow  expressed,  whether  there  coidd 
be  a  joint-tenancy  of  a  money  legacy  or  a  residue,  and 
the  cases  cited  of  distinctions  attempted  upon  the  ques* 
tion,   where  the   residuary  legatees  were  executors,   I 
looked  at  some  of  the  original  Wills  in  Doctors  Com* 
mons ;  where  a  construction  had  been  put  upon  them; 
and  I  made  up  my  mind  upon  the  point,  upon  which  I 
have  never  had  any  doubt  since,  that  a  simple  bequest  of 
a  legacy  or  a  residue  of  personal  property  to  A.  and 
B.  without  more  is  a  joint-tenancy ;  and  it  is  upon  the 
other  side  to  shew  from  some  part  of  the  context,  ap- 
plying to  that  bequest,  that  the  words  are  not  to  have 

their 
(44)  Post,  Vol.  XIX,  79,  tor  the  intention  to  use  the 
EUcn  V,  Easoni  see  303,  same  words  in  difierent  senses 
Wright  v.Atkgm ;  where  Lord  with  reference  to  the  different 
Eldcn  admito,  that  it  is  diffi-  estotes. 
onlt  to  attribute  to  the  tesU-         (45)  Post,  698. 
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their  legal  operation ;  for  I  also  agree  with  Lord  Atvafdey^         1803. 
♦  that^  where  words  have  once  got  a  clear^  settled,  legal,  ^^""""^ 

means,  it  is  very  dangerous  to  coDjecture  against  that,  ^^ 

upon  no  better  foundation,  than  simply  that  it  is  impro-    De  Vandbs. 
bable,  the  testator  could  have  meant  to  do  one  thing  by      [  *^5  ] 
one  set  of  words,  having  done  another  thing,  using  other 
words,  as  to  persons  in  the  same  degree  of  relation  to 
him* 

The  Will  illustrates  that;  for  the  testator  inserts  the 
word  '^  grandchildren ;"  and,  if  asked,  he  would  have  said, 
he  meant  grandchildren  to  be  treated  as  children ;  and 
yet  nothing  is  given  to  them,  except  through  the  parent. 
The  question  then  is,  what  is  the  effect  of  the  whole 
clause  with  regard  to  the  residue,  to  be  collected  by  the 
plain  and  obvious  meaning  of  the  words,  endeavouring 
to  guard  against  conjecture?  The  safest  course  is  to 
abide  by  the  words;  unless  upon  the  whole  Will  there  is 
something,  amounting  almost  to  demonstration,  that  the 
plain  meaning  of  the  words  is  not  the  meaning  of  the 
testator.  First,  I  agree,  the  8000/.  is  not  to  stand 
upon  the  footing  of  a  legacy ;  for  all  the  other  legacies 
were  to  be  wholly  paid,  before  that  overplus  should  be 
constituted.  At  a  day,  thirty  years  from  his  death,  that 
legacy  was  to  be  paid.  It  was  not  therefore  to  be  paid 
in  competition  with  other  legacies:  but  at  a  given  pe- 
riod, thirty  years  after  the  overplus  should  be  constituted. 
There  is  no  gift  whatsoever  of  the  principal,  either  to  the 
grandsons  or  the  children,  unless  the  concluding  words 
are  a  gift. of  the  principal.  The  bequest  to  the  grandsons 
or  their  children  is  nothing  more  than  a  gift  of  the  in- 
terest ;  and  if  the  words  ''  what  remains,"  &c.  did  not 
stand  part  of  the  Will,  or,  if  that  was  subject  to  the  con- 
dition  as  to  the  8000/.  then  the  residue  is  to  be  con- 
sidered undisposed  of.  The  question  therefore  is,  whe- 
ther those  words  do  not  embrace  so  much  as  is  not 

disposed 
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1803, 


Thompson, 
Ex  pjBite. 


CASES  IN  CHANCERY. 

fiistentwith  the  Revenue  Acts  to  expunge  any  part  of 
a  deed.  The  Commission  issues  upon  a  previous  doeket, 
containing  the  same  description.  Both  the  docket  and 
the  Commission  are  stamped ;  and  I  take  it  to  be  a  prin* 
ciple,  that,  when  once  the  Grreat  Seal  is  put  to  it,  it  can- 
not be  altered,  more  than  any  other  deed  ( 48  ). 

No  Order  was  made. 

(48)  Post,  Fish^r'g  Case,  Bhttow'm  Ca$€,[Yo\.  X,  190,  288. 
Ex  parte  Tkwaitee,  XIII,  325.  Ex  parte  Cheesewrighi, 
XVIII,  480.  1  Rate,  228.  Ex  parte  Sutton,  1  Rate,  86. 
Ex  parte  Fonhaw,  1  Gtyn,  Sf  Jam,  888.  Distinction  upon 
error  in  the  Commission,  the  docket  papers  being  correct : 
Ex  parte  Outkne,  1  Oh^  4r  Jom.  245. 


1803. 
Dee.21U. 
Motion  to  sell 
fornitare  wi- 
der a  Seqaes- 
tration  for  not 
performing  the 
decree  ninst 
be  on  notiee. 


MITCHELL  r.  DRAPER. 

« 

IXOUSEHOLD    goods  and   furniture   were     takea 
under    a    sequestration  for  not    performing  the 
decree. 

Mr.  Hart,  for  the  Plaintiff,  moved,  that  the  seques- 
trators may  be  fX  Uberty  to  sell ;  alleging,  that  it  is  usual 
in  such  casesj  of  property,  which  it  is  inconvenient  to 
keep. 

Notice  of  the  motion  not  having  been  given,  the  Re- 
gister was  referred  to ;  who  said,  there  had  been  an  in- 
stance, in  which  notice  was  not  considered  necessary. 

* 

The  Lard  Chancellor  thought  notice  necessary;  as 
miiny  cases  might  be  put,  in  which  furniture  might  appear 
to  the  sequestrators  to  be  the  property  of  the  party; 
though  not  so  in  fact 


The  Motion  was  therefore  directed  to  be  made  on 
notice. 
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THE    SITTINGS    AFTER 

MICHAELMAS     TERM, 

44G£o.IIL  1803. 


Rolls. 

TRIMMER  V.  BAYNE.  ^    ^®^-     , 

Dee.  8M,  \2tlu 

TTNDER  the  decree  in  this  cause^  declaring^  that  the    General  prin- 
Plainti£p8,  Trimmer  and  his  wife,  were  not  entitled  ^'P^®.  ^^  "*^'- 
to  the  legacy  of  5000/.  (49),  and  directing  the  necessary  *      w^i,    •*  ' 
accounts  and  inquiries,  the  Master's  Report  stated  the  ^^^  funds    his 
Bccoimts ;  by  which  the  claim  of  the  Defendant  Alexander  ehoice  shall 
Bayne,  the  heir  at  law  of  the  testator,  against  the  per*  not   have  the 
sonal  estate  was  ascertained  at  the  sum  of  3630/.  ISs,  Id.  effect  of  disap« 
in  respect  of  specialty  and  simple-contract  debts,  and  the  po»ntmg  an«- 
purchase-money  of  real  estates  contracted  for  by  the  tea-  ^^^^>  ^**®  °** 
tator  before  his  death,  by  writing  not  under  seal,  paid    ,    •    ^ ' ,   .. 
out  of  the  money  produced  by  the  sale  of  the  testator's  ^^^^^1  i^   lu^ 
«^  estate.  place  of  the 

former. 
With  respect  to  the  last  head,  the  purchases  were      Upon  that 
made    by    auction,     and    agreements    signed,    and    de-  P>'>'*ciple  die 
posits  paid  by  the  testator,  in  the  usual  way.     At  the    ®°®    ^^  r  ^ 

*  death  of  the  testator  no  more  than  the  deposits  had        ^,         ^  ^ 

'^  on  the  estate 

been  paid  on  account  of  the  purchase-money.  ^^^  ^1,^     ^^^ 

chase-money 
The  cause  coming  on  for  farther  directions,  and  upon  extended  to 

a  petition  by  the  heir,  the  principal  question  was  upon  third  persons. 

his  claim  to  be  reimbursed  the  payments  out  of  the  real      [  *  SIO  ] 

ftmd  on  account  of  the  purchase-moi^ey  of  the  estittes 

contracted  for  by  the  testator. 

(49)  Reported  upon  that  point,  ante.  Vol.  VII,  608. 
Vol.  IX.  O  Mr. 
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1803.  Mr.  Alexander^  Mr.  RomiUffy  and  Mr.  Harvey ^  for 

the  Plaintiffs. 
The  vendor  has  been  paid  out  of  the  real  estate ;  and 
the  point  contended  by  the  heir  is,  that  the  purchase- 
money  was  a  simple-contract  debt ;  and  must  be  paid  out 
of  the  personal  estate.     The  question^  whether  the  ven- 
dor's lien  upon  the  estate  for  the  purchase-money  will 
extend  to    a    third    person,    has  never  been   decided. 
There  is  no  such  case  except  Pollexfen  v.  Moore  {50)  \ 
which,  as  far  a^  it  can  be  understood,  is  a  decision  in 
favour  of  these  Plaintiffs  ;  though  the  dictum  dropped  by 
Lord  Hardwicke  will  be  relied  on  against  them.    The 
prevailing  principle  in  that  case  is,  that  the  heir  shall 
not  have  th^  estate  discharged  from  the  purchase-money 
to  the  disappointihent  of  a  legatee.     The  language  of  the 
Lord  Chancellor  m  Austen  v.  Hahey{5\)   is  still  more 
distinct.     The  principle,  entitling  legatees  to  stand  in  the 
place  of  the  vendor,  as  against  the  estate  descended,  and 
established  by  innumerable  cases,  is  this ;  that  where  a 
person  having  two  funds,    by  resorting  to   one   disap- 
points another  person,  who  has  only  that  one,  that  per^ 
son  shall  stand  in  the  place  of  the  other ;  and,  whether 
the  fund  is  primary  or  secondary.     Only  one   case  of 
exception  is  to  be  found :  Robinson  v.  Tonge{52) :  a  very 
extraordinary  case;   which  was  over-ruled  by  the  Lord 
[  •gll  J      ♦  Chancellor  in  a  late  case,  Aldrich  v.  Cooper  (53),  after 

great  consideration;  deciding  clearly,  that  without  any 
exception,  where  a  person  having  two  funds  chooses  to 
resort  to  one,  those,  who  are  disappointed  by  that  choice, 
are  entitled  to  stand  in  his  place.  Then  had  the  vendor 
two  funds  in  this  instance  ?     Clearly  he  would  have  had 

the 


(50)  3  Atk.  272.    See  the 

note,    ante,    Vol.  VI,    480. 

Mackreth  v.  Symmons,  post, 

XV,    32d,    and    tb^   refer- 

.jBnces. 


(61)  Ante,  Vol.  VI,  475 ; 
see  ppge  483. 

(52)  Mr.  Cox's  note,  1  P. 
WiU.  680,  5th  edit. 

(53)  Ante,  Vol.  VIII,  882. 
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the  lien,  for  the  purchase-money,  even  if  he  had  actually 
conveyed  the  estate.  But  he  had  more.  He  has  actually 
the  legal  estate  in  himself. 

Mr.  Richards,  Mr.  Coy,  a^d  Mr.  C.  Moore,  for  the 
heir,  di^  not  dispute  the  rule,  that  the  vendor,  generally, 
has  a  lien;  as  laid  down  in  Nairn  v.  Prowse{5i),  fol- 
lowing Austen  v.  Halsey;  though  FoweU  v.  Heelis  (55) 
is  against  it ;  on  the  ground,  that  the  vendor  had  taken 
a  security ;  distinguishing  the  cases  in  favour  of  it,  upon 
the  circumstance,  that  the  vendor  had  not  parted  with  his 
title-deeds.  They  observed,  that  there  was  no  decision 
against  the  dictum  of  Lord  Hardtvicke  in  PoUexfen  v. 
Moore. 

The  Master  of  tl^  Rolls. 
That  is  a  very  obscure  report ;  and  it  has  perplexed 
me  very  much  formerly.  The  decision  is  directly  against 
that  dictum  of  Lord  Hardwicke.  This  cannot  be  distin- 
guished  from  the  common  case  of  marshalling;  that  a 
person  having  resort  to  two  funds  shall  not  by  his  choice 
disappoint  another,  having  one  only.  The  consequence 
18,  the  heir  at  law  has  no  claim. 
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The  Directions  were  given  accordingly. 

(54)  Ante,  Vol.  VI,  752.         422,  note,  dd  edit.   2  Didt. 

(55)  Amb.  724.  1  Bra.  C.C.      485. 
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1803. 
Dec.  16hL 
See  ante,  INNES  v.  MITCHELL. 

Vol.  VI,  464. 

The  decree  af-  HpHIS  cause  came  on  upon  an  appeal  by  the  Plaintiffs 

firmed  on  ap-  fl-Qm  the  decree  pronounced  by  the  Master  of  the 

P^**-  Rous  {56). 

Mr.  Alexander  and  Mr.  Cullen,  for  the  appeal. 

Mr.  Romilljff  in  support  of  the  decree,  was  stopped 
by  the  Court. 

The  Lord  Chancellor. 
I  think,  the  Master  of  the  RoUs  has  gone  to  a  right 
conclusion  upon  this.  The  case  is  doubtful :  but,  taking 
the  whole  together,  the  construction  made  by  this  decree 
is  right.  In  considering  the  few  words;  upon  which  the 
question  arises,  I  think,  the  testator  by  the  direction, 
that  the  annuity  was  to  be  paid  out  of  his  general  effects^ 
until  it  is  convenient  to  invest  5000/.  in  the  funds,  meant, 
not  only  that  it  should  be  payable  out  of  the  interest 
of  the  general  personal  estate ;  but,  that  the  capital 
was  to  be  liable  to  make  good  the  annuity,  while  it  was 
to  be  an  annuity ;  and  till  another  fund  should  be  sub- 
stituted in  lieu  of  the  general  effects.  Though  certainly 
the  question  is  to  be  decided  by  having  regard  principally 
to  this  clause,  yet  the  whole  scheme  of  the  will  nikust 
also  be  looked  through ;  and  it  is  clear,  he  knew  per- 
fectly well  how  to  express  the  idea  this  appeal  contends 
for;  having  previously  given  the  yearly  sum  of  1000^» 
to  be  paid  half-yearly  to  the  annuitant  during  her  life ; 
for  which  he  directs  a  sufficient  sum  to  be  invested  in 
the  public  funds,  or  such  as  she  sl^jl  approve  of.  Here 
it- is  clear,  he  meant  an  annuity  of  1000/. ;  and  to  im- 
pose 

(5^  Reported  ante,  Vol.  VI,  464. 
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pose  upon  his  executors  the  duty  of  collecting  a  sufficient  1803. 

fiind  for  that  in  preference  to  all  other  objects  of  his 
bounty. 


Innbs 


V. 

Mitchell. 


Having  made  this  disposition  by  his  Will,  the  idea 
naturally  occurred  to  him,  in  what  manner  hb  other  an« 
nual  bounty  was  to  be  paid,  while  that  was  collecting ; 
and  in  making  the  subsequent  disposition  he  must  be 
taken  to  have  had  in  his  mind,  that  he  was  to  provide  for 
it,  regard  being  had  to  the  mode,  in  which  he  had  made 
the  former  disposition.  This  seems  to  have  been  his 
idea  with  reference  to  Mrs.  Innes  and  her  children ;  in- 
tending, they  should  have  SOO/.  a-year ;  but  that  they 
should  have  it,  regard  being  had  to  the  manner,  in  which 
the  former  disposition  was  made ;  and  particularly  to  the 
direction  for  collecting  a  fund  from  his  effects ;  intending 
that  annuity  of  00/.  to  be  paid  from  time  to  time  out  of 
his  general  effects,  until,  regard  being  had  to  the  fund 
to  be  collected  and  to  the  priorities,  the  sum  of  5000/. 
can  be  got  together ;  and  when  that  sum  shall  be  got 
together^  that  they  shall  have  the  interest  of  it. 

The  first  principle  of  construction  is,  that  the  general 
scheme  of  the  Will  may  be  looked  at,  in-order  to  get 
over  difficult  passages  in  the  particular  bequest.  Next, 
the  operation  of  the  particular  bequest  would  be  singular 
by  a  construction  less  conformable  to  what  the  general 
scheme  of  the  Will  would  require.  It  would  be  a  strange 
construction,  and  could  not  be  intended,  that,  if  the 
mother  and  all  the  children  should  die,  before  the 
5000/.  should  be  collected,  the  annuity  ceasing  by  the 
death  of  the  survivor,  yet  the  5000/.  b  to  be  paid 
to  them  as  a  legacy ;  jointiy,  if  no  act  was  done  by 
them  to .  sever  it ;  as  tenants  in  common,  if  any  act 
was  dose.  It  would  be  singular  also  to  say,  he  meant 
them  to    be   tenants    in    common  of  the  interest   and 

joint* 
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joint-tenants  of  the  principal;  and  there  is  a  cleap 
direction  for  them  to  be  tenants  in  common  of  the  iiH 
terest,  independent  of  any  act  of  their  own :  yet  it  is  to 
depend  upon  their  act,  whether  they  are  not  to  be  joint- 
tenants  of  the  principal. 

Upon  the  whole,  admitting  this  to  be  a  doubtful  ques-t 
tion,  participating  in  the  doubt  expressed  by  the  Master 
of  the  RoUs^  I  think  the  construction  of  this  decree  the 
best,  that  can  be  put  upon  this  WUL 

The  Decree  was  affirmed. 


Rolls. 
1803. 

May  8M.  PHILIPPS  v.  CRAWFURD. 

Dec.  23d. 

Bill  under  the  rpHE  Plaintiff  in  1798  joined  with  WiUiam  Lemon  in 

Anuuity  Act,  ti^g  grant  of  an  annuity  to  the  Defendant  of  15(ML 

to  set  asiue  an  j^.yg^r,  secured  by  bond  and  warrant  of  attorney  and  a 

/*    .        demise  of  real  estates,  for  the  lives  of  Lemon  and  th^ 
missed :    the 

obiections  not    P'*^^^  ^^^    ^^®   survivor,   in   consideration   of   1050/. 
prevailiDg;viz.  P&id  to  Lemon;  the  Plaintiff  being  only  surety. 
1st,  that  the  • 

1 

Memorial  ex-       After  the  death  of  Lemon  the  bill  was  filed ;  praying, 

pressed  the       that  the  grant  of  the  annuity  and  the  securities  may  be 

consideration     declared  void,    &c. ;    upon  objections   to  the   memorial 
to  have  been  ^^^ 

paid   at  the 

date  and  exccation  of  the  deeds ;  one  of  the  grantors  only  having  ex- 
ecuted on  the  day  of  the  date :  the  other  some  days  afterwards :  occa« 
sioned  merely  by  the  residence  of  the  one  in  Wales,  the  other  in  London, 

2dly,  that  30/.  was  immediately  after  payment  of  the  consideration 
paid  by  the  grantor  to  the  attorney  for  the  expense  of  the  transaction  ; 
not  by  way  of  a  colourable  reduction  of  the  consideration. 

3dly,  That  the  consideration  was  paid  by  an  agent ;  that  fact,  though 
not  stated  in  the  body  of  the  deed,  appearing  by  the  receipt  indorsed, 
and  being  stated  in  the  memorial. 

Whether  it  is  necessary  to  state,  not  only  with  whose  money  the  pay- 
ment is  made,  but  also  the  hand,  by  which  it  is  made,  qunet-e^ 
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Phillips 


V. 


under  the  Aimuity  Act(57):     Ist,  That    the  memorial         1803. 

expressed,  that  the  money  was  paid  on  the  day  of  the 

date   and  execution  of  the  deeds :    the  fact  being,  that 

they  were  on   the  4th  of  July,   1798,  executed  by  the    Crawfurd.  .. 

Plaintiff  in  the   county  of  Carmarthen,  where  he  lived ;. 

and  were  immediately  sent   back   to  London ;   and  there 

executed  by  Lemon  about  five  days  afterwards. 

The  second  objection  was  as  to  the  payment  of  the 
consideration,  that  30/.  was  paid  at  the  same  time  by 
Lemon  to  the  agent  for  the  expence  of  preparing  the 
deeds :  the  evidence  of  the  agent  as  to  that  being»  that, 
after  the  transaction  was  completed,  he  received  from 
Lemon  30/.;  whether  part  of  the  1050/.,  or  not,  he  could 
i|ot  say:  but  that  no  part  of  that  sum  of  1050/.  was 
retained  by  him. 

The  third  objection  was,  that  the  consideration  was 
paid  by  Harvey,  the  agent  for  the  Defendant ;  which- 
was  not  stated  on  the  body  of  the  deed ;  but  appeared 
by  the  receipt  oi Lemon,  indorsed  upon  the  bond;  which- 
&ct  was  stated  in  the  memorial. 


Mr.  Lloyd  and  Mr.  Hart,  for  the  Plaintiff. 
There  is  no  doubt  now,  this  Court  has  a  concurrent 
jurisdiction  upon  this  subject  (58);  and  in  this  case  no 
effectual  application  could  be  made  to  a  Court  of  Law ;  all 
being  in  the  breast  of  the  Defendant's  agent.  All  these 
objections  are  fatal.  As  to  the  first,  though  the  Statute 
does  not  in  terms  require,  that  the  day  shall  be  specified, 
the  whole  context  shews,  that  is  a  necessary  ingredient; 

requiring 


(57)  SUtute  17  Geo.  Ill, 
c.  26,  repealefd  by  Statute 
63  Geo.  TIT,  e.  141.  See  the 
note,  ante.  Vol.  II,  36. 

(58)  Ante,  Byne  v.  Vivian, 
Byne  v.  Potter,   Bromley  v. 


Holland,  Hoffman  v.  Cooke, 
Vol.  V,  604,  609,  610,  623; 
Vrr,  3.  Duff  V.  Atkinion, 
VIIT,  577.  Underhillv.Hor- 
wood,  post,  X,  209.  XIV,  28. 
See  the  note,  ante,  II,  36. 
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1803.         requiring  the  real  and  band  fide  consideration  to  be  ui« 

^  "^^^^^  serted  in  the  deed  and  the  memoriaL     It  is  established  by 

Philups        „    -  T  ,         ,        1    1  » 

1,^  all  the  cases  at  Law,  that  the  whole  transaction  must  be 

Chawfuro.    stated,  as  it  really  is.     That  is  the  fundamental  point; 

which  the  Legislature  proposed  to  secure.  Such  a  trans- 
action as  this  defeats  the  Act;  for,  if  the  money  may  be 
kept  back  four  or  five  days,  it  may  as  many  months. 
This,  though  perhaps  not  within  the  express  letter  of  the 
Act,  is  clearly  within  the  mischief.  Annuities  have  been 
set  aside  in  various  instances,  if  any  part  of  the  trans- 
action has  been  untruly  stated,  or  kept  back.  The  ob- 
jection upon  the  30/.,  received  by  the  agent  for  the 
expence  of  the  transaction,  was  determined  in  WiUiams 
V.  The  Duke  of  Bolton^  confirmed  by  the  late  cases.  The 
deposition  of  the  agent,  alleging,  that  no  part  of  the 
money  was  retained  by  him,  is  literally  true :  but  in  the 
same  room  and  at  the  same  time  Lemon  paid  him  SOL ; 
and  that  sum  must  have  been  paid  out  of  the  suile 
money.  That  statement  as  to  the  payment  is  quite  in- 
sufficient. It  ought  to  be  specifically  averred  in  a  dis- 
tinct paragraph,  that  the  money  was  paid  by  the  agent 
for  the  grantee ;  and  it  ought  to  have  been  stated  in  the 
instrument :  Glasse  v.  Mount  {3d)\  and  the  case  referred 
to  in  the  note.  The  deed  states  the  consideration  to 
have  been  paid  by  the  Defendant ;  and  the  proof  is,  that 
it  was  paid  by  Harvey ^  as  agent.  The  deed  not  ex- 
pressing the  true  state  of  the  facts,  that  is  sufficient  to 
set  aside  the  ibmuity. 

Mr.  Piggoti,  Mr.  Newland,  and  Mr.  Heys,  for  die 

Defendant. 

This  case   is   under    unusual    circumstances:    a  fidr 

transaction:  no  fraud,  or  circumvention,   &c. ;  that  can 

recommend  this  application  to   a  Court  of  Conscienoe* 

Harvey /was  the  common  agent  for  both  parties.  -The 

Phuntifl^ 

(59)  7  Term  Rep.  300. 
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Flaintiffy  desiring  the    assistance  of  this  Court   to  get  1808. 

back  his  securities,  does  not  offer  to  repay  the  consider-      p^^''*' 

ation.     Though  this  jurisdiction  has  after  considerable  |^^ 

doubt  upon  it  been  assumed  in  Bynev.  Vivian  (60),  Byne,  Crawturh. 

T.  Potier  (61),  and  Bromley  v.  Holland  (62),  it  has 

always  been  upon  terms.     In  Bromley  v.  Holland  Lord 

Ahanley  treated  it  as  a  redemption  of  a  mortgage ;  and 

gave  the  account  only  from   the   time  of  the  bill  filed  : 

but   that  decree  was  reversed  by  the  Lord  Chancellor  \ 

who  thought  that  not  the  proper  way  of  treating  the 

transaction.     But  in  all  these  cases  the  Court  will  not 

relieve,  except  upon  the  condition  of  putting  the  other 

party  in  the  same  situation.      This  memorial  declared, 

Aat  the  Defendant  acted  by  Harvey.    So  does  the- deed; 

die  receipt  for  the  consideration  disclosing  the  fact,  that 

the  payment  was  "by  Harvey^    'As  to  the  objection,  if 

the  money  is^paid,  sind  put  in  the  possession   of  the 

grantor,  all  is  done,  that  is  necessary ;  and  it  is  not  of 

the  least  importance,  whether  he  paid  the  30/.  then  or 

the  next  morning.     Every  one  knows,  the  grantor  of  an 

annuity  pays  the  expence  of  the  deeds.    What  ihe  act 

meant  to  prevent  was  holding  back  part  of  the  •  money* 

As  to  the  other  objection,  the  deeds  were  perfected  and 

delivered,  when  Lemon  executed ;  and  not  before ;  which 

was  within  five  days.    Is  that  to  be  compared  to  a  wilful 

holding  back  the  money  by  the  purchaser  of  the  annuity, 

to  have  the  use  of  it  ? 


The  Master  of  the  Rolls. 
This  bill  is  filed  to  set  aside  the  grant  of  an  annuity      the.  9ML 
from  the  Plaintiff,  together  with,  and  as  surety  for  Le* 
Mcw,  since  deceased.      The  vaUdity  of  the  annuity  is 

impeached 

(60)  Ante,  Vol.  V,  eai,  (62)  Ante,   Vol  V,  6101 

(61)  Ante,  Vol.  V,  600.  VII,  3. 
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impeached  upon  three  grounds;  1st;  That,  though  tl|0 
consideration  is  stated  to  have  been  paid  at  the  execution 
of  the  deeds^  it  was  not  in  fact  paid,  till  some  days  after 
they  had  been  executed  by  the  Plaintiff:  2dly ;  That  part, 
of.  the  consideration^-  SO/.,  was  returned :  3dly ;  That 
the  deed  states  the  consideration  as  paid  by  the  De- 
fendant himself;  whereas  it  was  in  fact  paid  by  hia 
agent  Harvey. 


As  to  the  first  of  these  objections,  the  Annuity  Act 
does  not  require,  that  the  time  of  paying  the  money 
should  be  stated  either  in  the  deed  or  the  memoriaL 
But  the  amount  of  the  consideration  must  be  truly 
stated  4  and  a  false  statement  of  any  circumstance  af- 
fecting the  value  of  the  consideration,  would  in  effect  be 
a  false  statement  of  the  amount  A  sum  of  1000/,  at 
llie  end  of  the  year  would  not  be  the  same  as  if  paid  at 
the  beginning  of  the  year;  and,  if  stated  as  paid  on  the 
1st  of  January^  though  not  in  fact  paid  till  the  31st  of 
December  in  that  year,  it  could  not  be  said,  the  amount 
and  value  were  not  misrepresented.  Admitting  the 
principle  of  the  objection,  as  thus  considered,  there  isj 
I  think,  no  room  for  its  application  in  this  instance.  The 
Plaintiff  resided  in  Walei :  Lemon  ia  London.  The  deed 
was  sent  into  Wales;  and  immediately  when  sent  back 
was  executed  by  Lemon;  to  whom  the  money  was  then 
paid.  I  do  not  see  what  there  was  wrong;  or,  how  the 
transaction  could  have  been  conducted  otherwise.  The 
money  was  paid  the  moment  the  right  to  receive  it  was 
ascertained.  The  party  to  receive  the  money  could  not 
have  it  till  he  had  executed ;  and  the  Defendant  could 
not  be  expected  to  part  with  it  till  the  surety  had  exe^ 
cuted ;  ana,  that  he  had  executed,  could  not  be  known, 
till  the  deeds  were  returned.  The  delay  of  payment 
was  occasioned  merely  by  the  circumstance,  that  the  two 
grantors  did  not  Uve  upon  the  spot;  not  for  the  purpose 

of 
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of  getting  an  advantage  by  keeping  back  the  money* 
The  deeds  could  not  be  said  to  be  executed  for  this  pur* 
pose,  until  completely  executed ;  so  as  to  entitle  the 
grantor  to  the  money.  The  statement  in  the  memorial 
therefore,  that  the  money  was  paid  upon  the  execution, 
is  substantially  fair  and  correct.  The  late  case  of  Coare 
V.  Giblett  (63)  was  a  case  of  this  sort;  the  fact  of  payment 
on  the  subsequent  day  being  held  to  support  an  averment 
of  payment  upon  the  first  dky  ;  and  that  under  such  cir- 
cumstances there  was  no  misrepresentation.  A  circum* 
stance  of  difference  is,  that,  though  the  grantor  did  not 
get  the  money  till  the  second  day,  the  purchaser  parted 
with  it  upon  the  first.  In  that  case  some  of  the  grantors 
had  executed  the  deed  oipon  the  first  day.  But  here  it 
was  not  known,  ihsXPhiUpps  had  executed,  till  it  re- 
turned from  Wales.  Besides,  the  statement  here  is,  nof^ 
that  the  consideration  was  paid  upon  a  given  day,  but,  at 
the  execution  of  the  deed. 


1803. 


Philipps 
CRAWFuntf; 


The  second  objection  has  reference  to  the  case  pror 
vided  against  by  the  4th  section  of  the  Act,  as  to  the  re« 
turn  of  any  part  of  the  consideration.  Here  the  evi- 
dence is,  that  the  whole  money  was  paid  to  Lemon  % 
who  immediately  afterwards  paid  to  Harvey  SOL  for  the 
expence  of  preparing  the  deeds.  I  suppose,  generallyi 
a  man,  who  wishes  to  raise  money,  is  at  the  expence  of 
preparing  the  deeds,  by  which  that  money  is  procured ; 
and  when  once  it  is  actually  in  his  possession  and  power, 
it  can  make  no  difference,  whether  he  pays  the  attorney, 
who  prepared  the  deeds,  with  part  of  that  money  or  any 
other  fund.  If  an  extravagant  charge  is  made,  as  a 
colour  for  reducing  the  consideration,  that  is  a  different 
case.  But  nothing  of  that  sort  is  suggested;  as,  that 
parfr  of  the  30/.  got  back  to  the  purchaser,  &c.    If  the 

objectioil 


((33)  4  Easi,  85.     Undahill  v.  Horwood,  post,  Vol.  X,  200. 
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objection  holds,  the  grantor  could  not  bear  even  ttie 
least  proportion  of  the  expence  without  wholly  yitiating 
the  grant ;  which  could  not  be  the  intention  of  the  Act. 

Upon  the  third  objection,  the  question,  Whether  it  is 
absolutely  necessary  to  state,  not  only  with  whose  money 
the  pajrment  is  made,  but  also  the  hand,  by  which  it 
is  made,  is  a  question,  upon  which,  notwithstanding  the 
decisions,  that  have  been  made,  considerable  doubt  is  still 
entertained.  That  is  one  of  the  points  referred  to  the 
Judges  in  the  case  of  Ayscoughv.  Mackreth^  now  depend- 
ing in  the  House  of  Lords.  I  understand,  it  is  not  cer- 
tain, whether  that  case  will  receive  a  decision  upon  that 
point;  as  it  may  be  disposed  of  upon  other  grounds. 
The  facts  of  this  case  do  not  call  for  a  direct  decision  of 
that  question.  If  it  is  necessary  to  make  such  a  state- 
ment, it  is  required  to  be  made  in  the  deeds,  not  in  the 
memorial.  The  first  section  of  the  Act,  prescribing  what 
is  to  be  done  as  to  the  memorial,  says  nothing  of  the 
name  of  the  person  paying.  The  third  section,  relating 
to  the  deeds,  requires  the  name  of  the  person,  by  whom 
the  consideration  is  advanced,  to  be  set  forth.  It  might 
perhaps  be  doubted,  whether  he,  by  whose  hands  the 
money  is  delivered,  can  be  called  the  person,  by  whom 
it  is  advanced.  But  if  the  precise  fact  is  meant  to  be 
stated,  the  Statute  ought  rather  to  require  it  to  be  done 
in  the  memorial ;  for,  who  pays  the  money  cannot  be 
known  till  the  execution  of  the  deeds.  The  person  in- 
tended to  be  present  with  the  money  may  be  prevented. 

But  proceeding  upon  the  supposition,  that  the  Statute 
requires  the  precise  fact  to  appear  by  the  deed,  that  is 
substantially  compUed  with  here ;  for  in  the  receipt,  in- 
dorsed upon  the  deed,  the  payment  is  stated  to  be  itiade 
hj  Harvey ^  as  agent  for  Crawfurd.  The  real  trans- 
action then  is  stated  at  the  first  moment  it  was  aso^r- 

tained« 
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tained.  It  appears,  where  most  naturaDy  it  ought  to 
appear,  in  the  receipt :  the  only  thing  belonging  to  die 
deed  posterior  to  the  pajrment.  Whenever  the  deed  is 
produced,  the  fact  must  be  known ;  and  it  is  only  by  the 
production  of  the  deed  that  the  Statute  requires  it  should 
be  known.  The  purpose  of  the  Statute  is  as  e£Fectually 
answered  by  the  insertion  of  the  name  in  the  receipt 
as  upon  the  deed.  Therefore,  without  questioning  any 
of  the  decisions,  the  present  case  is  not  warranted  by  the 
fact. 

The  consequence  is,  the  Bill  must  be  dismissed ;  but, 
as  some  of  the  points  are  liable  to  doubt,  not  with 
costs. 


1803b 


Phiupps 
Cbawfurd. 


Another  point  in  Coare  v.  Giblett  may  be  thought  to 
bear  upon  this ;  but  does  not.  One  of  the  issues  was, 
whether  money  was  paid  by  A.  B. ;  and  it  was  held, 
a  payment  by  the  agent  supported  the  affirmative.  But 
that  was  upon  the  general  principle  of  Law,  that  pajrment  Payment  by 
by  the  agent  is  payment  by  the  principal;  not  upon  the  ^gc^t  is 
Annuity  Act  ( 64  ).  P*J^"^°*  ^^ 


(64)  Upon  an  Appeal,  the  Defendant  was  directed  to  bring 
an  action ;  in  which  he  sneceeded  upon  demarrer ;  and  the 
bill  was  dismissed  :  post,  Vol.  XIII,  475. 


the  PrmcipaL 


ANONYMOUS  ( 65 ).  IWS- 

A  FTER  a  demurrer  had  been  set  down  to  be  argued,      A  demurrer, 

the  Plaintiff  submitted ;  and  the  Bill  was  amended,     set  down  for 

argument,  be- 

Mr.  Thomson,    for  the  Defendant,  moved,    that  the  *°»  •abmitted 

to.  and  the 
Defendant  might  have  more  than  the  common  costs  oh     '  ,   . 

account  of  the  expense  he  had  been  put  to.  ^^  ^^^^  ^^^ 

r*^  aUowcd. 
(65)  £r  Reiatume. 
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1803.  The  Lord  Chancellor  thought  it  reasonable ;  and,  an 

instance  being  mentioned,  in  which  5/.  was  given,  made 
the  order  for  that  sum  (66). 

(fiQ)  Mr.  Beames,  on  Costs,  222,  presumes,  that  this  was 
in  addition  to  the  20s. ;  bat  the  expression  does  not  seem  to 
warrant  that  inference. 


Anonymous. 


Rolls. 
1803.  OLIVER  V.  RICHARDSON. 

Dec.  23c/. 
No  limitation    TT^^^N  a  Bill  for  an  assignment  of  dower  and  an  ac- 

in  equity  to  ar-  count  of  the  arrears  the  question  vms,   from  what 

rears  of  dower  time  the  account  should  be  given :  twelve  years  having 

any  more  than  elapsed,  before  the  Bill  was  filed  ? 
at  law,  without 

,  MT.Romilly,  for  the  Plaintiff,   insisted,  that  the  ac- 

count was  to  go  for  the  whole  timq ;  there  being  no  limi- 
,    -  tation  as  to   dower :  the  Statute  of  Merton  (67  )  giving 

fore  for  the  damages  for  any  time.  In  Curtis  v.  Curtis {C&)  Lord 
whole  period  Atvanley  says,  the  Court  universally  gives  her  an  account 
from  the  death  from  the  death  of  her  husband ;  and  the  same  doctrine 

of   the  has-     is  held  inMundyy.  Mundy{69). 
band,  twelve 

years.  ^^  Piggott  and  Mr.  Wear,  for  thb  Defendant. 

The  question  comes  now  to  be  decided,  whether  the 

Court  will  decree  an  account  beyond  the  time  of  filing  the 

Bill :  if  so,  thejre  can  be  no  period^  at  wliicli  it  is  to  stop. 

The  delay  is  not  accounted  for  in  any  way.     No  circum- 

«  stances  are  alleged ;  as  fraud,   &c. ;  no  bar  either  to  a 

writ  of  dower  or  a  suit  in  eq^uity.  The  utmost,  to  which 
the  account  can  'go,  is  six  years  before  the  Bill :  a  period 
adopted  in  other  cases  by  analogy  to  the  Statute  of  Li- 
mitations (70). 

The 

(67)  Stat.  ioHenAU.  c.  1.      the  notes,  ante,  Vol.  V,  439. 

(68)  2  Bro.  C.  C.  620.  VI,  216.     PeUiward  Y.  Pres- 
sed) Ante,  Vol.  11,  122.          cott,  VII,  641. 

(70)  See  the  references  in 
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The  Master  of  the  Rolls.  1808. 

The  widow  is  primd  facie  entitled  from  the  time  her       OuvfeR 
title  accrues;   and  some  reason  must  be  shewn  to  bar  ^, 

her.  If  she  is  not  barred  at  law,  why  should  she  in  this  Richardson, 
Court  ?  A  question  of  a  different  kind  sometimes  arises : 
whether  the  account  shall  be  carried  back  to  the  time 
of  the  title  accrued,  though  barred  at  law :  as  in  Dormer 
V.  Fortescue  (71).  It  is  upon  the  Defendant  to  shew, 
why  I  should  limit  the  account. 


The  Decree  directed  the  account  from  the  death  of 
the  husband. 

(71)  2  Atk.  282.  3  Aik.  124.     See  as  to  Dower,  130, 131. 


BEVAN,  Ex  parte. 

T7P0N  a  Petition  to  be  admitted  to  prove  imder  a 
Commission  of  bankruptcy  two  objections  were 
made:  1st,  that  the  petitioner  having  both  a  joint  and 
a  separate  security,  though  he  might  prove  under  both, 
could  receive  dividends  only  from  one  estate;  and  must 
elect. 

Secondly,  That  in  settling  accounts  half-yearly  inte- 
rest had  been  turned  into  principal. 

Mr.  RomiUy  and  Mr.  CuUen,  in  support  of  the  Peti- 
tion, after  citing  Ex  parte  Rowlandson  (73)i  upon  the 
circumstances  gave  up  the  first  point. 

Upon 


1803. 
Dec.  24M. 
Thoogh  com-* 
ponud  interest 
cannot  be 
taken  under 
an  antecedent 
contract,  ac- 
counts may  be 
settled,  even 
half-yeaiiy, 
upon  that  prin- 
ciple.   Excep- 
tion as  to  real 
secnrities. 


(72)  3  P.  Will  405. 
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IMS*  Upon  the  other  they  cited  Morgan  v .'-Mather  (IS) i 

•^T''^         Bod  admitting,  that  an  antecedent  contract  for  compofmd 
JEjBWtrte      uito^^^^  would  be  bad,   contended,    that  parties  mij^ 
settle  accounts  ^ven  half-yearly  upon  that  principle* 

Mr.  Richards  and  Mr.  Pemberton,  for  the  Assignees! 

The  Lard  Chancellor. 
As  to  the  question  of  compound  interest,  it  is  deari 
you  cannot  ^  priori  agree  to  let  a  man  have  money  for 
twelve  months,  settling  the  balance  at  the  end  of  ax 
months ;  and  that  the  interest  shall  carry  interest  for  the 
subsequent  six  months:  that  is,  you  cannot  contract  for 
more  than  5  per  cetd. ;  agreeing  to  forbear  for  six  months. 
But,  if  you  agree  to  settle  accounts  at  the  end  of  six 
months,  that  not  being  part  of  the  prior  contract, 'and 
then  stipulate,  that  you  will  forbear  for  six  months  upon 
those  terms,  that  is  legal.  So  this  is  legal  between  mer- 
chants; where  there  is  no  agreement  to  lend  to  either; 
but  they  stipulate  for  mutual  transactions ;  each  making 
advances ;  and  that,  if  at  the  end  of  six  months  the 
balance  is  with  A.^  he  will  lend  to  B. ;  and  vice  versd. 
That  sort  of  transaction  has  taken  place.  I  admit,  gene- 
rally, that  cannot  be  applied  to  the  case  of  a  real  secu- 
rity ;  and  you  may  not,  when  the  debt  comes  to  a  certain 
sum,  take  a  real  security  and  5  per  cent.  I  do  not  know, 
if  that  would  do  in  a  mercantile  transaction.  It  is  not 
enough  to  say  in  this  case,  that  these  accounts  have  been 
settled  from  half-year  to  half-year;  and  therefore  it  is 
legal  to  take  interest  in  this  way ;  for  the  transactions 
may  be  evidence  of  previous  agreement. 


It 


(73)  Ante,  Vol.  II,  15.    See  the  note,  I,  09r 
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It  is  not  necessary  to  decide  the  other  question,  as  to 
the  joint  and  several  proof.  If  it  was,  I  am  not  per- 
fectly satisfied  with  the  authority,  that  has  been  49tated. 
The  reasoning  goes  upon  this ;  that  a  joint  and  separate 
action  could  not  be  brought  at  law.  But  surely  the 
distinction  is  thin,  that,  where  a  joint  and  separate  bond 
is  given,  and  another  security,  several  from  each,  there, 
as  two  actions  might  be  brought,  the  rule  in  Bank- 
ruptcy should  be  different.  I  think  I  have  heard^  that  in 
tlie  case  cited  in  Peere  WilUams  the  only  separate  cre- 
ditor was  he,  who  took  out  the  Commission ;  and  it  ap- 
pears by  the  book,  that  the  joint  creditors  prayed,  that 
he  might  deUver  over  to  them  the  effects ;  which  was  re- 
fused ;  and  it  was  said,  that  he  should  have  the  eff*ects 
applied  to  his  separate  bond ;  and  if  that  is  the  case,  the 
rule  is  quite  right ;  for  he  would  have  a  right  to  take 
the  separate  effects,  if  not  to  the  detriment  of  other  se- 
parate creditors  (74). 

(74)  Ex  parte  Bevan,  post.  Vol.  X,  107,  and  the  note,  108. 


1803. 


Bevan, 
Ex  imrte^ 
Proof  ander 
a  joint  and  a 
separate  seca« 
rity;    bat  not 
to  take  divi- 
dends from 
both  estates. 


LANE  V.  GOUDGE. 


Rolls. 
1803. 
2Vbt7. 10M. 
yriPPORAH  IVY,  being  possessed  of  2025/.  3  per    Beqaest  to  A. 

cent.  Consolidated  Bank  Annuities  and  other  per-  for  his  second 

sonal  estate,  made  the  following  Will,  dated  the  9th  of  daughter,  that 

February,  1782.    .  J®  **"*"  ""^^ 

bom,  for  her 

r     .  ^1  1  1       1        «•  ••  edncatioD,  till 

"  I  give  and  bequeath  to  my  brother  Jason  Ivy  one  gj^^  ^j^jji  ^^^ 

''  shilling.     I  give  and  bequeath  to  Ann  Pearce,  daughter  tain  the  age  of 

'*  of  twentj-one ; 
and  after  she 
shall  attain  the  age  of  twenty-one,  to  her  and  her  heirs  for  ever ;  she 
being  christened  Z. ;  and,  in  default  of  such  Isstie,  over.  Another  be- 
qaest to  A.  till  the  said  second  daughter  shall  attain  the  age  of  twenty- 
one^  and,  after  she  shall  attain  to  the  |ige  of  twenty-one,  to  her  and  her 
heirs  for  ever.  Both  vested  in  a  second  daughter^  the  third  child, 
christened  Z. ;  though  she  died  ander  twenty«one ;  being  an  exception 
oat  of  the  generality  of  the  bequest  to  her ;  and  the  time  not  of  the 
substance. 
Vol.  IX.  P 
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^*  of  my  brother  Edward  Ity^  <Hie  shilling.  Also  I  give 
and  bequeath  to  my  sfiBter  Naomi  Ivy  SOL  yearly ;  U> 
be  paid  her  out  of  the  S  per  cent.  ConsoHdated  An* 
*'  nuities  for  and  during  her  natural  liie.  Alao  all  the 
*^  interest,  that  shall  remain,  after  the  said  30/L  a  year  ii 
**  paid,  I  give  and  bequeath  unto  my  godson  James  Hed* 
*^  derly  Lane^  for  his  second  daughter^  that  be  shall  hav^ 
"  bom,  for  her  education,  till  she  shall  attain  the  age 
**  of  21  years ;  and  after  she  shall  attain  to  the  age  of  2t 
**  years,  I  give  the  said  interest  to  her  and  to  her  heirs 
*^  for  ever  she  being^  diristened  Zipporah  Ivy ;  and  in 
^  default  of  such  issue,  I  give  and  bequeath  the  same  tg 
**  the  second  son  of  my  said  godson  James  Hedderlf 
*^  Lane.  Also  I  give  and  bequeath  unto  the  said  seeond 
*■  daughter  all  my  ^rearing  apparel  of  what  kind  soever, 
''  together  with  all  my  household  goods  of  what  kind 
^^  soever ;  and  after  the  decease  of  my  said  sister  Natmd 
Ivy  I  give  and  bequeath  my  said  S02,  a-year  interest 
money  to  my  said  godson  James  Hedderly  Lane^  till 
the  sud  second  daughter  shall  attain  to  the  age  of  21 
years ;  and  after  she  shall  attain  to  the  age  of  21  years, 
'*  then  I  give  the  said  30/.  a-year  to  the  said  second 
'^  daughter  and  her  heirs  f<Nr  ever;  and  as  to  all  the  rest 
of  my  worldly  goods  and  effects,  after  my  funeral 
expences  are  paid,  I  give  and  bequeath  to  my  brother 
*^  Jason  Ivy^  and  to  my  eldest  sister*s  daughter  Jane 
Hedderly i  and  to  my  brother-in-law  James  Hedderly f 
and  to  my  sister  Naomi  Ivy^  to  be  equally  divided 
*'  amongst  them.** 


(C 


(C 


ti 


it 


€t 


€t 


€( 


ii 


The  testatrix  died  on  the  2d  of  March,  1782.  The 
Bill  was  filed  by  James  Hedderly  Lane,  who  had  after 
the  decease  of  the  testatrix  a  daughter,  his  third  chil^* 
but  second  daughter>  whom  he  christened  2iippQrah  Ivy; 
and  who  died  ki  August,  1802,  intestate,  at  the  age  of 
seventeen.  He  had  also  a  second  son,  James  Hedderly, 
his  seventh  child«    The  Bill  prayed,  that  the  Bank  An* 

nuitiea 
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nuities  might  be  transferred  to  the  Plaintiff;  or,  that  the 
rights  of  the  parties  may  be  ascertained. 

The  Defendants,  the  residuary  legatees,  claimed  the 
whole  fund,  as  not  specifically  disposed  of  in  the  event, 
that  happened :  vi«.  the  existence  of  a  second  daughter 
ot  Lane^  christened  Zipporah  /py,  and  her  death  under 
the  age  of  21 ;  and  James  Hedderlyy  the  son,  claimed 
die  whole  fund  under  the  bequest  over  to  him. 

Mr.  Romilly  and  Mr.  Bell,  for  the  Plaintiff. 

This  question,  whether  the  Plaintiff's  daughter,  chris- 
tened Zipporah,  took  a  vested  -interest  upon  her  birth 
m  the  residue  of  the  Bank  Annuities,  beyond  the  an- 
nuity of  30/.  bequeathed  to  Naomi  Ivy  in*  the  first  in-  * 
stance,  and  afterwards  to  the  Plaintiff,  is  a  question  of 
intention;  whether  a  daughter  of  that  description  should 
take  it  absolutely,  or,  only  upon  condition,  that  she 
should  attain  the  age  of  SI.  The  bequest  over  to  the 
second  son  is  in  the  event,  not  of  that  daughter's  not 
attaining  the  age  of  21,  but  of  there  not  being  such  a 
daughter.  The  purpose  was  to  give  it  to  her,  and  only 
to  postpone  the  payment.  A  distinction  was  formerly 
taken  between  legacies  at  21,  and  to  be  paid  at  21.  That 
distinction  however  has  not  been  attended  to  of  late: 
but  the  consideration  has  been,  whether  the  time  was 
part  of  the  substance  of  the  gift ;  the  particular  expres* 
«on  not  being  attended  to.  It  has  always  been  con- 
sidered, that  interest  given  in  the  mean  time  makes  it 
vest;  and  here  there  is  a  great  deal  more  in  favour  of 
vesting.  If  the  expression  was  "  tvfien  "  or  **  (/*"  she  shall 
attain  21,  still  under  the  particular  circumstances  the 
interest  would  vest.  That  class  of  cases  were  lately  exa- 
mined in  Hanson  v.  Graham  ( 75) ;  and  the  result  is,  that 
though  such  a  word,  standing  alone,  imports  condition, 

yet 

075)  Ante,  Vol.  VI,   239.     Bramtrvm  r.  WUkmmm,  VII, 
421.    See  the  note,  III,  364. 

P2 
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Lank 
6ouj>Gii« 


Lane 

V. 
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1808.         y^^  under  circumstances    it  shall  not  have  that   effectf 
and  the  legacy  shall  be  vested,  with  a  limitation  over  in 
nature  of  a  remainder.     Thus,   if  property  is  given  in 
GouDGE.       trust,  fcrr  an  infant  for  a  particular  period,  and  after  the 

expiration  of  that  period  to  the  infant,  it  is  vested  ab 
initio ;  and  the  former  part  is  considered  as  only  pointing 
out  the  person,  who  is  to  take  care  of  him.  Goodtiile  v. 
Whitby {1Q)  is  a  case  of  that  nature;  and  exactly  re- 
sembles this.  So,  Manfield  v.  Dugard  ( 77  )  differs  only 
in  the  circumstance,  that  it  was  given  to  the  wife  for  her 
own  benefit,  till  the  child  should  attain  SI.  In  those 
cases  the  word  **  when'*  imported  condition:  the  word 
'^  after "  in  this  Will  rather  imports  remainder. 

Mr.  Richards,  Mr.  Owen,  and  Mr.  Pemberton,  for 
the  Defendants,  the  residuary  Legatees. 
.  In  general  the  Courts  of  late  have  inclined  to  vesting. 
But  a  distinction  has  been  observed  between  charges 
upon  real  estate  and  personal  legacies :  as  to  the  latter 
the  Temporal  Courts  have  adopted  the  construction  of 
the  Ecclesiastical  Court.  Certainly  no  particular  form  of 
words  is  necessary  for  the  purpose  of  vesting.  But  the 
intention  of  this  testatrix  was  not  to  distribute  the  whole 
fund  at  once,  and  only  to  postpone  the  enjoyment.  The 
Cdurt  cannot  stop  at  the  first  part  of  the  bequest,  de- 
claring it  to  be  for  the  second  daughter  of  the  Plaintiffl 
The  whole  sentence  must  be  read  together ;  and  then 
until  she  attains  21,  nothing  is  given  to  her  personally. 
As  she  existed,  but  did  not  reach  the  period,  at  which 
■she  was  to  take,  the  brother  cannot  take.  The  rule  of 
construction  is  to  give  effect  to  every  word,  if  possible : 
but  if  this  legacy  vested  upon  her  birth,  the  words,  as 
to  her  being  christened  Zipporah,  are  nugatory.  Those 
words  must  have  the  operation  of  a  condition  precedents 

Mr^ 

(76)  1  Burr.  228. 

(77)  1  Eq.  Ca.  Ab.  196;  see  ante,  Vol.  VI,  247. 
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Mr.  Wingfiddy  for  the  Defendant  James  Hed- 
derly. 
If  the  second  daughter  does  not  attain  the  age  of  21^ 
the  second  son  is  the  object  of  bounty.  The  limitation 
to  him  ^Mn  default  of  such  issue**  means  in  default  of 
such  daughter,  attaining  SI,  and  being  christened  Ztp- 
porah  Ivy;  and  such  issue  as  before  described* 


1803. 
Lane 

GOUIHSE. 


Mr.  Romillyy  in  Reply. 
The  argument  for  the  residuary  legatees  amounts  only 
to  this,  that  the  interest  vested,  when  she  was  christened; 
which  does  not  help  it.  The  proposition  laid  down  by 
"Lord Mansfield  in  Goodtitle Y.Whitby,  and  stated (78)  in 
Hanson  v.  Graham,  is  decisive  of  this  case.  In  this  sort 
of  construction,  the  words  "  when**  and  "  after'*  cannot  be 
distinguished.  The  claim  of  the  other  Defendant  cannot 
be  maintained.  Admitting,  the  words  ^*  such  issue'*  mean 
issue  of  a  particular  description,  that  cannot  be  referred 
to  the  attainment  of  the  age  of  21.  According  to  that 
argument,  if  that  child  died  under  SI,  the  second  son 
would  take  every  thing ;  and  yet  the  whole  interest  during 
the  minority  of  the  former  is  given  to  hei:,  though  she 
might  never  attain  the  age  of  21. 

The  Master  of  the  Rolls. 

My  opinion  is,  that  this  vested  in  the  daughter.     The    Words,  appa- 

condition,  requiring  her  to  be  christened  Zipparah,  being  rently  of  coa- 

cemplied  with,  there  is  no  question  upon  that.     I  had  dition,  fre- 

occasion    to    look    into   this    class    of  cases  latelvt    in  9"^**"^  con- 

Hanson  v.  Graham ;  and  found,  that  words,  apparently  ^J^^ 

1    sigoate  only 

*°«*''  the  time,  at 

wT  .  -..»  which  the  in- 

(78)  Ante.  Vol.  VI.  246.  ^^^^^  ,^^^,j 

'  take  eflTect  in 

possession,  upon  circumstances;  Uiongh  standing  .alone  they  import 
condition ;  as  where  in  the  mean  time  the  fand  is  to  be  employed  for  the 
benefit  of  the  legatee;  or,  where  it  is  by  way  of  c!Leeption  out  of  the 
bequest. 


23» 
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Lanb 

GOUDGB. 


words  of  condition,  were  frequently  construed  to  desig- 
nate only  the  time,  at  which  the  interest  should  take 
effect  in  possession ;  though  standing  by  themselves  they 
would  operate  as  words  of  condition.  If  a  legacy  h 
giveni  when  a  person  attains  21,  and  he  never  attains 
that  age,  he  never  wUl  be  entitled.  But  if  it  is  coupled 
with  other  circumstances,  shewing,  that  he  was  not  meant 
conditionally,  but  only  to  mark  tlie  time,  when  the  in- 
terest vests  in  possession,  the  sense  is  put  upon  the 
words,  which  the  Will  requires.  I  found  two  cases, 
where  the  words  were  not  held  words  of  condition :  one,^ 
where  in  the  mean  time,  till  the  period,  when  possesskxa 
was  to  be  taken,  the  fund  was  to  be  employed  for  the 
benefit  of  the  person  then  to  take  in  possession ;  and  it 
was  held,  the  whole  interest  being  given  in  one  way  or 
the  other  to  that  person,  it  could  not  be  intended  to  make 
it  contingent,  whether  that  person,  should  have  the  abso^ 
lute  interest.  It  was  split  into  two  parts :  till  one  period 
to  the  trustees  or  parent :  at  the  other  to  the  child  x 
only  for  the  convenience  of  the  child ;  as  it  could  not 
be  conveniently  given  to  a  child  under  age;  as  in  Good* 
title  v.  Whitby,  before  Lord  Mansfield.  Another  class 
of  cases  is,  where,  though  the  intermediate  interest  ia 
not  given  for  the  benefit  of  the  child,  yet  it  is  only  an 
exception  out  of  the  whole  property  meant  to  vest  in  the 
child.  These  bequests  mean  to  give  all  to  a  certain  per- 
son, but  to  carve  out  of  it  a  certain  interest,  to  endure 
for  a  certain  time;  as,  till  the  age  of  SI;  or,  till  a 
certain  quantity  of  debt  is  paid;  &c«  The  word  **  when** 
there  only  designates  the  particular  period,  to  which  a 
certain  part  of  the  bounty  is  acciunulated;  and  then  the 
object  of  his  bounty  is  to  be  let  into  possession. 


Here  the  first  head  of  bequest  ranges  undei*  the  former 
class.  The  child  is  to  have  the  whole  benefit :  the  father 
to  have  the  admipistration  during  minority :  but  to  apply 

it 
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it  for  the  benefit  of  the  child  for  the  purpose  of  ed\> 
cation.  It  is  given  to  the  father  only  as  trustee.  As  to 
the.  other  bequest  the  purpose  of  education  is  not  ex- 
pressed ;  which  I  take  to  be  a  mere  slip :.  but  the  inten- 
tion probably  was  the  same.  Upon  the  principles  of 
Monfield  V.  Dugard^  and  the  other  cases,  mentioned  in 
Hanson  v.  Graham,  1  think  this  is  only  an  exception  out 
of  the  generality  of  the  bequest  to  the  child.  Supposing, 
we  are  not  entitled  to  fill  up  the  clause  with  those  words, 
that  seem  to  have  slipped  out,  and  the  father  himself  is 
entitled,  till  the  child  attains  21,  still  it  is  an  interest  in 
remainder,  to  take  effect  in  the  child,  when  21.  Bodi 
bequests  therefore  vested  inZipporah  Ivy^  and  neidier 
of  the  other  claims  can  be  maintained^ 


1803. 


Lank 

OOUDGB. 


i:  ■ 


SPENCER  V.  BRYANT  (79). 

f^HE  Defendant  having  pleaded  to  the  whole  of  the 
bin,  the  Plaintiff  amended  his  bill ;  paying  the  costs 
of  the  plea.  The  Defendant  obtained  an  Order  for  six 
weeks  time  to  answer  the  amended  bill ;  and  at  the  ex- 
piration of  that  time  moved,  that  be  might  have  a  month's 
farther  time;  as  in  the  case  of  an  original  bill;  (viz. 
without  being  held  to  the  terms  of  Lord  Rosslyn's  Order 
of  Court  (80);  which  directs,  that  the  Defendant  on 
second  application  for  time  to  answer  an  amended  bill 
shall  enter  his  appearance  with  the  Register,  consenting, 
that  the  Serjeant  at  Arms  shall  go  against  him,  &€• 

•  The  Lord  Chancellor  granted  the  motion ;  on  the 
ground,  that  the  amended  bill  in  this  case  stands  in  the 
place  of  a  new  bill ;  the  amendment  being  permitted  to 
save  expence. 


180i 

Plea,    tha 
PlalDtiflT 
amended  the 
Bill,  paying 
costs.     The 
amended  Bill 
not  within  the 
General  Order 
2MJau.  1704; 
and  the  De- 
fend  ant  (here« 
fore  entitled'  to 
the  same  time 
to  answer  as 
upon   an  ori« 
ginal  Bill. 


(70)  Ex  Relatione. 
.    (80)  General  Order,  2ad 
Janwrjf,  1704.    4  Bro.  C.  C, 


544.     See  ante,  Vol.  II,  270, 
and  tbe  note. 
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Dec.  2i€t. 

1804. 
JaH.  19M. 
The  Couirt  will 
not  act  under 
an  Award  in  a 
Charity  Cause 
without  the 
consent  of  the 
jittomey^Ge- 
neral,    or  in- 
quiring, whe- 
ther it  is  for 
the  benefit  of 
the  Charit}'. 

Reference  in  a 
Charity  Cause 
to  a  p^ticular 
perabii  by 
name;  not  as 
Arbitralor.' 


The  ATTORNEY-GENERAL  v.  HEWITT. 

nPHE  information  was  filed  at  the  relation  of  tb( 
Head  and  Under  Master  of  a  School^  founded 
under  Letters  Patent  of  Queen  Elizabeth ;  according  U 
the  Will  of  Tliomat  Fanshaw ;  by  which  the  Masters 
claimed  the  surplus  rents  beyond  the  necessary  expeneei 
of  the  establishment^  against  the  Trustees  and  Guardians 
praying  an  account  of  the  rents  and  profits  received  bj 
the  Defendants;*  an  injunction  against  fixing  the  Corp<^ 
ration  Seal,  &c.  and  a  receiver.  The  heir  of  the  founde) 
was  out  of  the  kingdom. 

Mr.  Hart  and  Mr.  Raithby  moved,  that  this  infor 
mation  should  be  dismissed,  and  money  paid  under  ai 
award. 

Tlie  Lord  Chancellor  refused  to  act  under  an  award 
in  a  Charity  Clause  without  the  consent  of  the  Attorney 
General  or  a  reference  to  the  Master,  to  see,  whether  ii 
was  for  the  henefit  of  the  charity;  observing,  that  ii 
these  cases,  where  the  information  cannot  be  filed  with' 
out  the  consent  of  the  Attorney  General^  the  principk 
requires  his  authority  and  consent  thrpughout. 


1804. 
Jam.  IWk. 


A  motion  was  made  with  the  consent  of  the  Attomei 
Geneipal^  the  relators  and  the  Defendants,  that  it  shouk 
be  referred  to  Mr.  Balguy  to  take  an  account  of  th< 
rents  and  profits  against  the  Defendants,  not  disturbing 
any  settled  accounts,  and  of  the  pajrments  made  by  theiB 
as  Governors  of  the  School;  and  that  they  may  be  at 
liberty  to  lay  evidence  before  the  Master,  not  only  as  tc 
the  management  of  the  estate,  but  also  of  the  school  b] 
the  relators,  the  Head  and  Under  Master. 

Th 
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The  Lord  Chancellor  said,  with  the  consent  of  the 
Attorney  General  dL  reference  was  the  best  course;  and 
made  the  Order  accordingly;  but  directed  the  referee 
not  to  be  called  arbitrator,  but  by  his  name ;  observingi 
that,  though  the  Court  has  often  referred  cases  of  tkia 
sort  to  particular  persons,  the  reference  has  not  been 
made  to  them  as  arbitrators;  directing  also,  that  the 
person  named  should  state  to  the  Court,  what  should 
seem  to  him  proper  for  the  costs  of  the  suit :  the  Court 
to  determine  it; 


laoi. 


The 

Attorn  BT 
General 

Hewitt, 


SMITHER  V.  WILLOCK(8l). 


Rolls. 

1804. 
Jm.  24IA. 

npHE  question  in  this  cause  arose  upon  a  bequest  of    \Beqficr8t  to 

personal*  estate  and  of  money  arising  from  the  sale  the  l^statoi^s 

of  real  estate  to  the  testator's  wife  for  her  life;  and  from  ""'^^  ^^^  '^f** 

and  after  her  death  the  capital  to  be  divided  between  the  ^  h^^^jj*^ 

testator's  brothers  and  sisters,   named  in  the  Will,   in    ^  j  i^. 

equal  shares :  but  in  case  of  the  death  of  any  of  them  bis-  brothers 

m  the  life-time  of  the  wife  the  shares  of  him  or  her  so  and  sisters  in 

dying  to  be  divided  between  all  and  evqry  his^  her,  or  equal  shares : 

their  children.  bat  in  case  of 

the  death  of 

One  of  the  testator's  brothers  died  hi  the  life-tune  of  ^^^  ^  ^ 
the  testator's  widow  without  having  ever  had  a  child,      -u^-g     r  ■.• 

dsc.  80  dying 
Mr.  Stc^nley,  for  the  Plamtiff,  dted  Harrison  v.  Fore^  to  be  divided 

man (82).  '  between  his» 

The  Ao.  childreo : 

vested,  sobjeot 

to  be  devested 

only  by  death 

in  the  life  of  the  widow,  leaviog  children.    Therefore  the  repreientatifil 

pf  one^  who  died  in  her  life,  never  having  had  a  child,  entitled. 


(81)  Ex  RekLtUme. 

(82)  Ante,  Vol.  V,  907;  see  the  note,  210. 
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1804.  7%e  Master  of  the  Roll?  declared  the  share  of  the 

"^""^         deceased  brother  to  be  vested,  subject  to  be  devested 
Smither      ^  ,    .^  ^^  ^^^^^  ^f  j^  j^^^  jjj  ^^  U^^  ^£  ^^  testator'* 

WiLLOCK.     widow,  leaving  children;   and  consequently,  that  event 

not  having  happened,  his  representative  was  entitled. 


1804. 

Jos.  24M,  COLES  V.  TRECOTHICK. 

26rA,  27M. 

Parchase,  un-  nHHE  object  of  the  Bill  was  to  obtain  a  specific  pef- 
der  a  trust  for  formance  of  an  acnreement  for  the  sale  of  a  mansion- 

payment  of      house,  park,  and  oth^  premises,  at  Addingi<>n  in  the 
debts,  bj  the    ^^^^^y  ^f  Surrey,  by  the  Defendant  7Veco/«c*  to  the 
aiMiinor*hi»     PJa^^^iff  ^r  the  sum  of  20,000/.,  under  the  following 
fathark  both      cu-cumstances : 
creditos  in 

parlBershipy  The  Defendant  TrecoMck,  being  seised  of  very  consi- 

estabUihed  on-  derable  estates  at  Addingfon,  proj>osed  to  convey  alltttitf' 
dortheeiroom-  ^^^  at  Addingtan  to  the  other  Defendante  William 

^^'*  P*^     Coles  and  Westgarth  Snaitk  in  trust  to  sell  for  pavmeiit 
tioolarljr,  that     «  ,  ,  ^         j         ^-     i  ^ .         .?  • 

tbs  Cettmi  debts ;  and  accordmgly  an  agreement  m  wntmg  was  in- 

trmti  bad  fait  d^i^'^d  Vy  way  of  defeasance  upon  a  warrant  of  attorney 

inf(Mriita(]o&,  ^  confess  judgment  in  on  action  brought  by  Frameif 

Md  fbib  sole  Tkwaiiee    and   Charles  Apihorpe  Wheehorighl  against 

«nMiag«ttdnl ;  Mr.  Trecothick,  upon  bonds  few  the  sum  of  17,780/.  &.  8«f. ; 

uakmg  8«r-     ^y  ^hich  it  was  declared,  that  execution  should  not  issue 
▼eys,  settling  ^^^ 

tlMT  partiod* 

iars,  fixing  the  prices,  &c. 

Vendor  bouad  by  the  signature  of  the  Agent's  Clerk,  thus  :  «'  Witness 
fiwa  PhiUipi  for  Mr.  Smithy  Agent  for  the  Seller,"  upon  evidence  of 

4st<Bnt :  bsi  Clerks  of  Agents  in  general  hare  no  authority  to  bind  the 

Principal.  *  ' 

BMsipt  Un  parcfaase-money  allowed  to  be  stamped  as  an  agreement 
during  the  hearing. 

Whether  the  receipt,  not  coataiaiog  the  terms  of  the  agreement,  nor 
mferring  to  any  other  Paper  containing  it,  can  have  effect  as  an  agree- 
ment within  the  Sutate  of  Frauds,  Qiuere. 

Whether  payment  of  part  of  the  purchase-money,  2000/.  of  30,000/. 
is  an  act  of  part-performaocev  tokbg  the  eas^  out  of  the  Statute  of 
Fjrauds,  was  not  determined. 


Si. 
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for  two  months ;  upon  condition,  that  Trecoihiek  shotild  1804. 

within  a  month  make  out  his  title   to  the  Addingian         ^T^^ 
estate ;  and  withm  the  remaming  month  convey  to  Wil-  ^^^ 

liam  Coles  and  Westgarih  Snaith,  m  trust  to  sell;  and  Trbcothxck. 
pay  off  the  incumbrances  affecting  the  estate*  and  the 
iiqndsy  for  which  the  action  was  brought ;  and  pay  the 
refiiaimder  to  Trecoihiek  z  the  judgment  to  stand  as  a 
security,  not  only  for  the  bonds,  if  the  said  acts  should 
act  be  don^  at  the  end  of  one  and  two  months,  but  also 
ioT  the  due  performance  of  the  covenants,  and  so  much 
of  the  principal  and  interest,  secured  by  the  judgment* 
as  shall  not  within  ten  months  be  realized  by  the  sale. 
William  Coles  and  his  father  Thomas  Coles f  iU  partner^ 
ship  as  sugar-brokers,  and  Snaith  and  Co.  bankers,  were 
holders  of  some  of  the  bonds  by  assignments  No  con** 
veyance  was  executed :  but  preparations  were  made  for 
the  sale;  and  the  estates  were  surveyed  and  Valued  by 
SmUk,  a  surveyor  and  auctioneer,  under  the  sole  dtrec-^ 
tion  of  Mr.  Trecothick,  with  the  approbation  of  the 
trustees ;  and  Mr.  Trecoihiek  gave  a  written  authority  by 
letter,  dated  the  26th  of  Ju$ie,  1802,  to  the  trustees,  for 
proceecting  in  the  sale  notwithstanding  the  conveyance 
waa  not  prepared ;  desiring,  that  if  a  purchaser  should 
iK>t  oS&t  at  110,000/.,  the  estate  should  be  bought  iut 
Uid  disposed  of  in  lots.  On  the  7th  of  Julifj  the  day 
before  the  estate  was  put  up,  he  by  letter  directed  Smith 
neC  to  seU  the  estate  for  less  than  109,fi00/.,  but  to  sell  to  • 
the  highest  bidder  above  that  sum.  There  benig  tto 
bjdder  at  the  sale,  it  was  determined  to  sell  the  estate  in 
lots ;  and  Mr.  Trecoihiek,  ^ith  the  consent  of  the  trus- 
tiees,  took  the  whole  management:  the  estate  was  divided 
iuto  twenty-two  lots,  and  the  particulars  prepared*  by 
Simih,  under  his  sole  direction  and  authority ;  and  were 
Bsttkd  and  approved  by  his  solicitors:  Mr.  Trecoikiek 
also,  with  the  auctioneer,  fixing  the  prices  of  the  lots ; 
»ad  he  appointed  several  persons  to  bid  for  him,  to  pre- 
vent aoy  sale  under  those  prices.    The  trustees  in  no 

respect  interfere4> 

The 
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1804.  '^^^  ^^^^  ^^^  place  at  Garratjoat/s  on  the  22d  of  Oc^ 

tobevy  I8QS;  and  several  lots  were -sold:  but  lot  1.  com- 


COLB  prising  the  manor  of  Addington,  and  the  advowson,  man- 

Trbcothick.  sion-house,  and  park,  was  bought  in  for  19,350/.;   the 

price  fixed  by  Mr.  Trecothick  being  IQ^SOO/.  Several 
of  the  lots  bought  in  were  afterwards  sold  by  privatcT 
contract:  the  authority  to. ^mt/A  being  generally  to  sell 
by  auction  or  private  contract :  and  Mr.  Trecothick  ap- 
peared very  anxious  to  find  purchasers ;  and  when  Smith 
was  leaving  town,  inquired,  what  was  to  be  done  in  his 
absence,  if  purchasers  should  offer.  Smiih  answered, 
that  he  transacted  great  part  of  his  business  thjough  two 
confidential  t  clerks,  PhilUps  and  Glover  f  who  in  his  ab- 
sence would  enter  into  contracts ;  with  which  Trecothick 
expressed  himself  satisfied. 

The  evidence  for  the  Plaintiff*«stated,  that  on  the  22d 
of  October f  at  a  meeting  for  the  purpose  of  considering, 
wfakt  should  be  done  with  the  lots  unsold,  the  solicitor 
declared,  that  Mr.  Trecothick  had  desired  him  to  offer 
tot  1.  to  WilUam  Coles  or  his  father,  the  Plaintiff", 
for  S0,000/. ;  and  was  very  desirous,  that  one  of  them 
should  be  the  purchaser.  The  trustees  not  being  pre- 
sent, their  solicitor  rephed,  that  WilUam  Coles  could  not, 
as  standing  in  the  character  of  trustee,  and  would  not^ 
become  the  purchaser;  whatever  bis  father,  as  an  in- 
different person,  might  do;  observing  also,  that  the 
price  proposed  was  •  more  by  500/.  than  it  would  have 
been  sold  for ;  to  which  Mr.  TrecothicVs  solicitor  said, 
that  was  true :  but  Mr.  Trecothick  thought,  it  was  worth 
more;  but  that  he  had  a  real  wish,  that  the  Plaintiff 
should  have  it ;  and  desired  him  to  signify  such  wish. 
Elariy  in  November  WilUam  Coles  informed  Smith  and 
Trecothick's  solicitor,  that  his  father  agreed  to  take  the 
lot  at  20,000/.;  when  the  solicitor  expressed  Treco^ 
thick's  wish  to  reserve  the  advowson  and  some  other 

things 
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tliings^   and    abate  4000/.      WilUam  Coles  sidd»  he  wfts  ia04. 


sure,  his  father  would  not  purchaise  any  thing  short  of 

the  whole;  and  TrecotMckmusi  make  up  his  mind^  whe-  ^^ 

ther  to  part  with  it  or  not ;  and  said  he  would  call  again  TrbcothicH; 

for  his  final  answer.     Soon  afterwards  SnUth  was  offered 

S0,000/.  by  Mr.  Youngs  an  auctioneer.     Trecothick  being 

uifoTmed,  that  neither  Young  nor  the  Plaintiff  would  Buy^ 

if  the  lot  was  divided,  gave  up  that  intention;  and  agreed, 

it  should  be  sold  entire  lor  20,000/.^ ;  and  Smith  asking, 

whether  the  Plaintiff  or  Young  was  to  have  it,  Treeotliick 

4e8ired  him  to  do  as  he  pleased.    Smth  said,  **  Theil> 

"  Sir,  it  is  Mr.  Coles's ;"  and  Trecothick  replied,  "  Then 

**  let  Mr.  Coles'  have   it.*'     The  same   aft;emoon,  thd 

6th  of  November i  William  Coles  called  on  Smith ;  afid 

being  informed  of  what  had  passed,  and  asked^  if  th^ 

Plaintiff  was  to  be  considered  the  purchaser,  answered, 

^'^  Certainly ;"  and   that  he  should  send  the  Plaintiff's 

aolieitor  immediately ;  who  accordingly  called  that  eveii- 

ihg;    and,  Smith  having    left  town,  an  agreement  was 

written  on  one  of  the  particulars;  and  signed  for  the 

Plaintiff  by  his  solicitor  and  by  Smith's  clerk    in   thiel 

manners 

*'  Witness  Evan  PhilGps  Sot  Mr.  Smithy  Agent  for  the 
«  SeUer." 

*  * 

A  deposit  of  2000/.  was  at  the  same  time  paid  ho  Phillips 
by  the  Plaintiff  Is  soUcitor.  On-  the  Sth  and  9th  otNo^ 
vernier  Trecothick  applied  to  William  Coles,  eicpressing 
his  wish,  that  the  Plaintiff  would  give  up  his  purchase^ 
on  the  ground,  that  Yotmg  had  offered  25,000/.  for  the 
lot.    The  Plaintiff  refosed  to  relinquish  his  purchase. 

.  The  Defendant  Trecothick  by  his  answer  stated,  that 
WilUam  Coles  was  not  authorised  by  his  father  to  offet 
20,000/. ;  and  relied  upon  the  Statute  of  the  Frauds ;  ki-^ 

sisting. 


\ 
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1804.         sistingy  that  Smkb  and  Phillips  were  not  authorised  to 
sell ;  and  that  the  payment  of  2000/.  could  not  be  con* 


^^  sidered    a  part-performance.     The  answer  also  stated 

•Trbcothick.  some  circumstances,  as  instances  of  oppression,  with  n 

fiew  to  impose  harsher  terms  upon  him. 

Phillips^  by  his  deposition  as  to  the  execution  of  the 
contract,   stated,   that  "  he   signed  or  witnessed    such 
contract*'  for  Smith,  as  the  agent  for  the  seller  in  the' 
absence  of  Smith;  which  he  represented  to  be  in  the 
asual  course  of  business.  Mr.  TrecothicV%  solicitor  by  his 
depositions  stated,  that  the  solicitor  for  the  Colei  first 
intimated  to  him,  that  William  Coles  had  some  thou^ts 
of  purchasing  part  of  the  estate ;  but  had  declined  bict* 
ding  at  the  sale  as  improper;  being  a  trustee:  but,  as 
the   sale  was   over,   and  the  trust  deed   not  executed, 
there  would  be  no  impropriety ;  and  in  consequence  of 
that   communication   the  deponent  by  the  direction  of 
Mr.  TVecoihick  made  the  offer  at  the  meeting ;  *to  whfeh 
the  Plaintiff's  solicitor  answered,  that  he  had  no  audio** 
rity;  but  hoped  the  Plaintiff  would  be  prevaDed  on  t9 
purchase  it;  but  he  certainly  would  not  give  more  tbaH 
19,500/.    Upon   the  morning  of  the  6th  of  November 
Mr.  Trecothick  directed  (he  deponent  not  to  let  it  be  sold 
for  30,000/.  at  all  events,  till  he  was  seen  again  upoH 
the  subject ;  which  the  deponent  communicated  to  Smith, 
and  the  proposed  alteration  in  the  lot,  and  also  to 
Ham  Coles;  who  said,  he  could  not  make  any 
in  the  lot;  as  it  would  interfere  with  his  &ther*s  arraiig»> 
ments;    and  expressed  considerable  objection  to  make 
any  offer ;  unless  he  was  certain,   it  would  be  accepted : 
but|  being  urged  by  Smith,  he  said,  he  was  not  authorised 
to  give  more  than  19,500/. :  but  being  farther  pressed  by 
Smith,  who  said,  Young  would  certainly  offer  HOJOOOL, 
he  said,  rather  than  any  other  person  should  have  it, 
he  would  give  80,000/. 

The 
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*   Tl^  deponent  William  Coles   being  examined    as  a  1804. 

w^ess  for  the  Plaintiff,  by  his  deposition  stated,  that         rP^^ 
hfi  was  authorised  by  his  father  to  offer  20,000/.  ^^ 

Trbcothick^ 
The  receipt  for  the  2000/.  was  stamped  as  an  agree^ 

jnent  during  the  hearing  of  the  cause :  the  objection  for 
irant  of  the  .stamp  having  been  l^ken  ( 8S)« 

Mr.  Mamfieldi  Mr.  Richards^  and  Mr.  Drawer ,  for 
'  the  Plaintiff. 
The  defence  to  this  bill,  on  the  ground*  that  the 
person,  who  signed  this  paper,  was  not  authorised  by 
the.  Defendant  to  sign  it,  if  a  particular  authority  19 
necessary  to  enable  the  clerk  of  the  auctioneer  to  act  for 
huttj^  is  put  beyond  all  controversy  by  the  evidence ;  which 
iSy  that  die  Defendant  authorised  and  wished  the  clerks 
of  the  agent  Smith  to  act  in  the  absence  otSndih  him- 
sdC  The  paper,  expressed  as  it  is,  **  Witaess  Evan 
?  PJUaps  for  Mr.  Smiih,  Agent  for  the  Seller,"  cannot 
be  construed  otherwise  than  as  a  contract  upon  the  pari 
of  the.  agent  Smith.  In  Welfard  t.  Beazely{%^)  th^. 
slgqiag  was  not  like  this,  but  meirely  as  a  witness :  yet 
hoitd  Hardwicke  thought  that  sufficient.  This  person 
signed  expressly  for  the  agent.  It  is  not  necessary  to 
call  in  aid  the  receipt;  which  itself  is  a  clear  agreement 
91  wtitiiig ;  stating  the  money  to  have  been  received  for 
4ie  ^pCurohase  of  the  estate.  This  case  goes  fieurther  than 
ISftotee  v.  iUbqr^  ( 85 ) ;  for  though  the  signature  is  ex^ 
prapeed  to  be  as  a  witness,  the  object  was  clearly  to  make 
s]^  agreements  and  to  give  it  effect  by  ugning  it.  If  the 
Q^e(rt  is  to  conclud/e  an  agreement,  the  form  of  putting; 
the  naspe^  and  the  placci  in  which'  it  stands,  canno^  be 
essential. 


t  But  if  this  'cannot  be  considered  a  complete  signing: 

within 

(83)  Post,  Vol.  XI,  598,  (W)  Stated  In  Bfr.  Clw'» 

(8ft,  MtMimlen  r.  Bnteoes         aote,  1 P: WiK.  HI. 

(84)lFe».6.    Sif<ifc.  503. 
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1804.  within  the  Statute  of  Frauds  ( 86 ),   then    this  cytr]ict 

Jp'*'  must  prevail,  upon  the  ground  of  part-performance,  by 

^^  payment  of  a  substantial  part  of  the  purchase-money; 

TsBcoTHiCK*  according  to  Lord  Rosslyn's  opinion   in  Main  v.  Mel^ 

boum{97). 

Mr.  Romilly,  Mr,  Siatdej/f  and  Sir  Thomas  Turtati, 
for  the  Defendant  Trecothick. 
One  question  of  great  importance  is.  Whether  a  spe- 
cific performance  of  this  agreement  can  be  decreed  under 
all  the-  circupi8tances»  Admitting,  that  a  trustee  may 
buy  from  his  cestui  que  trust  {BB)^  it  is  not  easy  to  com«. 
prebend  the  delicacy,  which  prevented  Coless  the  trustee, 
from  having  any  thing  to  do  with  it  himself;  but  did  not 
prevent  his  acting  for  his  father,  a  joint  creditor  with  bim. 
The  situation  he  assumed,  acting  for  his  father^  wa9 
utterly  inconsistent  with  his  character  as  trustee  to  seD; 
imposing  upon  him  the  duty  to  get  as  much  as  be  could 
for  the  cestm  que  trust.  This  is  illustrai;ed  by  bis  con- 
duct  Having  authority  from  his  father  to  give  SO,0d0il, 
he  was  at  that  time  struggling  to  get  it  for  19,500/,  The 
trustee,  professing  this  delicacy,  puts  himself  in  a  situa>- 
tion,  in  which  he  acqmres  knowledge,  which  it  was  hia 
duty  to  communicate  to  the  cestui  que  trust.  At  least  ft 
trustee  cannot  purchase  from  his  cestui  que  trusty  unlesff 
be  communicates  all  the  information,  of  which  be  m 
in  possession ;  unless  he  does  as  much  for  the  eeshd 
que  trust,  as  he  would  for  himself  In  Campbell  r. 
Walker  {S9)  hord  Alvanley  lays  down  the  rule,  that 
the  only  way,  in  which  the  trustee  can  be  the  pur- 
chaser, is,  under,  the  leave  of  the  Court,  offering  more* 
ThQ  question  here  is,  whether  he  can  give  himself  a  pre- 
ference. 

(86)  Stat.  29  Ch.  II,  c.  3.        631.    Ex  parte  Jama,  VIII, 

(87)  Ante,  Vol.  IV,  720.      337,  and  the  references  in  the 
See  the  note,  III,  38.  note,  III,  752.     Parkes  w. 

(88)  See  ante,   Ex  parte      White,  post,  XI,  200. 
Hughes,  J^parteLacey,  Lister,         (8D)  Ante,  Vol.  V,  678.  . 
T.  XtVfcr,  Vol.  VI,  617,625, 
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ference.    Where  two  persons  bid  to  the  same .  amotubt^         1804^ 

tl^e  agent  for  the  vendor  ought  to  make  one  of  them        ^^"^ 

advance.      Every  principle,  restraining  the  purchase  of  «« 

a  trustee  from  his  cestui,  que  trust ,  applies  equally  to  .TrbcothicK. 

Cdles,   the  father  of  the  trustee,  and  a  joint  creditor 

with  him:   the  person,  by  whose  compulsioa  the  estate 

was  sold.     Choosing  a  trustee  for  his  agent  he  put  him«* 

8e)f  precisely  in  the  same  situation  as  if  he  was  himself 

trustee.    This  d|;reement  also  in  the  terms  of  it  is  not  , 

mutual.     Under  the  circumstances  a  Court  of   Equity 

win  not  give  its  assistance  by  decreeing  a  specific  per* 

formance. 

Upon  the  Statute  the  question  is,  whether  any  agree* 
ment  was  signed  by  any  person  lawfully  authorised  on 
behalf  of  the  vendor?  No  man  can  be  supposed  to  put 
such  a  power  in  two  strangers,  clerks  to  an  auctioneef*. 
They  describe  the^iselves,  not  as  agents  of  the  vendor, 
bat,  as  they  are,  servants  of  Smith.  If^  as  it  has  been, 
intimated,  an  authority  is  unnecessary,  the  clerks  of  an 
auction,  having  from  the  nature  of  the  employment,  a 
right  to  act  for  him  in  the  sale,  that  involves  a  tery  im* 
portant  point ;  that  delegated  authority  can  witlnn  this 
Stptute  be  delegated  without  consent.  A  person  signing 
an  agreement,  as  agent,  must,  to  bind  the  principal^ 
fidlow  his  authority  strictly*  Sales  by  auction  stand 
upon  a  distinct  ground :  but  in  other  sales  the  agents 
writing  down  the  name  of  the  principal, .  dpes  not  bind 
Um:  Daniel  y.  Adams{90);  Charlewoody.  The  Duke  of 
B§^ord{9\).  In  this  case  Phillips  not  only  does  not  sign 
as  agent  for  Mr.  Trecothick,  executing  an  agreement, . 
but  h^  puts  his  name  as  a  vritness,  attesting  th^  execu- 
tion. If  the.  expression  of  the  paper  itself  admitted  any 
doubt,  his  depotttion  states,  that  he  signed  or  witnessed; 

which 

(90)  Amb.  485.  (91)  1  Atk.  497. 

Voi«IX.  Q 
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1804.         wfaidi  miut  be  understood,  that  he  signed  the  attesta^ 

^^"^^  tion:  or  in  other  words,   witnessed  the  execution;  not 

^^  that  he  signed  as  a  party*    In  Welford  v.  Eeaxdy  the 

Tricothick*  principal  signed ;  which  is  very  different  from  such  a 

signature  by  an  agent,  bound  strictly  to  follow  his  autho- 
rity. If  Mr.  Trecoikick  had  signed  in  the  same  manner^ 
the  argument  might  have  been  fair,  that  he,  being  Ae 
principal,  could  not  mean  to  sign  as  a  witness ;  and  must 
mean  to  express  his  assent  to  that  agreeWient :  the  natitte 
of  the  transaction  prevailing  against  the  inaccuracy  of 
•expression.  The  meaning  of  this,  which  is  said  to  be 
the  constant  practice  of  auctioneers,  is  to  make  sure, 
that  the  offer  shall  not  be  retracted,  by  having  a  clerk 
to  witness,  that  it  has  been  signed. 

The  Statute  of  Frauds  has  been  in  many  cases  de- 
parted from;  and  there  is  great  reason  to  lament  it. 
The  expedience  of  holding  letters  to, have  the  efiect  of 
an  agreement,  which  were  not  intended  to  have  that  ef- 
fect, is  very  questionable.  The  Statute  meant  to  render 
these  transactions  certain  through  the  medium  of  a  cer« 
iaipi  form.  Your  Lordship  will  not  go  farther  than  die 
authorities  have  already  gone.  As  to  part-performanoet 
liord  Abfanlejf  mForsier  v.  Hale{92)  laments  the  jcoorse 
that  has  been  taken;  considering  the  only  ground  for 
coming  to  this  Court  upon  that  head  to  be  compensatmi 
for  an  ingury.  The  part>performanoe  in  this  case  i§ 
merely  the  payment  of  SOOO/.  of  the  purchase-money. 
Perhaps  it  is  difficult  to  maintain  the  dckstrine  of  Mam  t« 
Melbowm.  The  principle  requires,  diat  payment  of  part  of 
the  purchase-money  should  not  be  a  part-performance(  9S). 
It  is  imposaUe  to  distinguish,  or  draw  the  line.  In  other 
cases  considerable  preparatory  acts  were  done:  houses 
puEed  down :  possession  given,  &c.    There  is  also  this 

distinction; 

(92)  Ante,  VoL  III,  686 ;         (93)  Ante,  Vol.  Ill,    38, 
Me  page  712.  the  note  to /'ym  r.  ^BAieMiini. 
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;  whethar  it  is  a  hargain  to   bind  the  party;         >9^ 

or  an  act  in  xontinuation  ami  execution  of  the  contract.  Col^s 

v» 
The  Lord  Chancellor  stopped  the  reply  upon  the   Trbcothi^k. 

question^  whether  the  clerk  of  Smith  was  an  agent  law- 

fuUy  authorized  within  the  Statute  of  Frauds;  declaring 

Vis'  dear  opinion  upon  the  evidence,  that  under  the  cir- 

emnstances  of  this  case  those  clerks  were  persons  within 

the  meaning  of   the  Statute  lawfully  authorized  to  sign 

tbe  contract;  hut  not  agreeing,  that  in  general  clerks  of 

in  auctioneer  have  that  authority^ 

Mr.  Mansfield^  in  Reply. 
This  case  has  no  fraud,  suppression,  inadequacy  of 
price,  or  any  other  head,  upon  which  a  Court  of  Equity 
nnght  refuse  a  specific  performance^  Supposing,  that 
a  trustee  could  not  buy  from  the  ee^^iii  que  trusty  that 
is  no  objection  to  the  purchase  of  a  creditor.  The.  only 
remaining  question  is  upon  the  signature  of  PhiWpSi 
which  is  singular :  but*  the  rational  interpretation  is,  that 
lie  signed  it  for  the  vendor,  or  Smithy  ag^nt  for  the  vendor ; 
which  ia  the  same  things  not  as  a  witness ;  but  meaning  to 
give  effect  to  it,. as  acting  for  the  party,  Mr.  Treeothictm 
The  difficulty  is  explained  by  the  evidence  fof  Smith,  as 
^  the  manner^  in  which  these  persona  transact  their  busi- 
ness; which  makes  the  whole  consistent ;  except  the  word 
^'  witness  ;*'  by  which  they  mean  only  the  same  as  ^*  sign.** 
Stokes  V.  Moor 9  as  far  as  it  goes,  supports  this  bill ; 
though  perhaps  a  nice  distinction.  Tawney  v.  Crow- 
iier(94<)  is  a  case  infinitely  slighter  than  this;  which 
upon  the  circumstances  is  a  solemn,  deliberate,  contract. 
If  the  receipt  was  the  only  paper,  the  case  might  have 
been  rested .  upon  it  with  confidence.  As  to  Main  v» 
MHboum,  it  is  certdnly  very  difficult  to  say,  what  propor- 
tion 

^)  3  Bro.  C.  C.  lei,  SIS.    See  ante,  Vol.  VI,  713. 

Q2 
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18041^         tion  ihall  be   cooadered.  m  part-peifofmaiioe:    yet  mif 
one  must  be  starded  by  the  propontion,  that,  the  piiee 


^i!^        being  10,000^  the  payment  of  9000/.  should  go  fcv  no- 
Trecotbick.  thing* 

The  Lard  Chancellor* 
There  are  two  questions  in  this  cause;  1st,  whethflP 
there  is  any  such  agreement  as  this  Court  can  carry  iolo 
execution;  2dlj,  if  there  is,  whether  the  circumstances^ 
which  have  kA  the  parties,  or  either  of  them,  to  enter 
into  that  contract,  are  such,  not  as  to  call  upon  iht 
Court  to  say,  the  contract  does  not  bind  them,  but,  that 
the  Court  will  refuse  the  Phantiff  the  relief,  beyond  the 
low,  of  a  specific  perfi>rmance;  leaving  him  to  maike 
what  he  can  of  an  action  for  damages  at  law?  Wift 
regard  to  the  circumstances,  this  case,  as  a  contract  in 
fact,  is  proved  beyond  all  possibihty  of  doubt :  an  agreed 
ment,  not  to  be  impeached,  nor  sought  to  be  impeachedf 
upon  any  circumstances  in  evidence;  and  carried  into 
execution  from  day  to  day  and  hour  to  hour  by  the  ac- 
tive, I  may  ahnost  say,  the  sole,  interposition  of  Mr.  Tre- 
cothick.  According  to  all  the  evidence  the  trustees  de- 
volve altogether  upon  Mr.  Trecothick  and  the  auctioneer 
the  duties  of  surveying  the  estate,  drawing  the  particular, 
fixing  the  value,  &c.  The  trustees  do  not  appear  to 
have  interfered  in  the  business  up  to  the  sale,  otherwise 
than  that  they  sanctioned  and  authorized  the  acts  of 
Mr.  Trecothick  and  Smith. 

Upon  the  question  as  to  a  purchase  by  a  trustee  from 
the  cestui  que  trust  I  agree,  the  cestui  que  trust  may 
deal  with  his  trustee,  so  that  the  trustee  may  become 
the  purchaser  of  the  estate.  But,  though  permitted,  it 
is  a  transaction  of  great  delicacy,  and  which  the  Court 
will  watch  with  the  utmost  diligence :  so  much,  that  it 
is  very  hazardous  for  a    trustee  to  engage   in  such  a 

transaction. 
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transaction.  Considering  it  with  reference  to  the  deC-  .1804. 
cacy  of  a  purchase  by  a  creditor,  it  is  proved,  that,  p^T^ 
Aough  19,500/.  was  the  sum,  for  which  this  lot  wa6  to  ^i;. 

have  been  sold  at  the  auction,  20,000/.  might  reasonably  Trecotuic^. 
be  expected ;  and  Mr,  Trecothick  thdught,  he  was  selling 
an  estate  worth  more«  Mr.  Trecothicky  his  solicitor,-  and 
Smith,  all  knew  the  valuation  of  the  surveyor  at  23,000^ 
There  w^  complete  knowledge,  wherever  it  ought  to  be, 
ihat  it  was  worth  that  sum.  It  is  true.  Coles,  the  son, 
4eclared  he  was  not  authorised  to  go  farther  than  19,500/. ; 
Kwearitig  by  his  deposition,  that  he  was  authorised  to  go 
id  20,000/.  But  it  is  too  much  to  say,  he  is  not  to.  be 
believed ;  because,  when  chaffering  for  the  estate  as  a 
Udder,  he  made  that  representation.  Is  it  possible  under 
the  circumstances  from  a  subsequent  offer,  not  going 
beyond  the  estimate  by  the  vendor  before  the  sale,  and 
but  2000/.  beyond  the  calculation  of  the  surveyor,  to 
hcdd,  that  upon  inadequacy  of  price  a  specific  perform- 
ance is  to  be  refused?  U Smith  had  sunk  any  circum- 
itances,  particularly  with  the  knowledge  of  Coles,  which 
might  have  disarmed  Trecothick,  and  lulled  that  sort  of 
vigilance  and  caution,  to  be  expected  from  a  man  atten-» 
tive  to  his  affairs,  that  would  have  been  a  ground,  per*^ 
faapa  for  rescinding  the  contract,  at  least  for  refusing  a 
p^ormance,  and  leaving  the  Plaintiff  to  an  action*  But 
Mr.  Trecothick,  speculating  in  that  mornings  that  the 
estate  wa3  worth  25,000/.,  is  distinctly  inform^,  that  two 
Pi^rsons  bid  20,000/.  So  much  being  communicated  to 
bim,  can  a  Court  of  Justice  say,  he  had  not  sufficient 
information,  that  there  was  gnmnd  for  competition? 
Yoftng  at  first  does  not  advance  upon  the  offer  of  20,000/. ; 
but  rather  bids  down  upon  iU  Two  days  afterwards  he 
bids  21,000/.  That  was  not  thought  enough  to  open  a 
transaction  all  parties  considered  closed.  Young's  letter^ 
offering  25,000/.  was  not  sent  till  the  15th  o{ November; 
but  *  Mr.  Trecothick  was  much  sooner,  upon  the  30th  of  [  *  246  ] 
October,  informed,  that  he  would  bid  that  sunif  Withoiit 

the 
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1804.         the  slightest  doubt  I  am  bound  by  every  principlei  - 
^*^^^^  which  this  Court  acts,  to  say,  Mr.  Trecoihici  meant; 

^^^^        that  day  to  sell  the  lot  for  20,00(ML 
Trecothick. 

Priociple^  Inadequacy  of  price  b  quite  out  of  the  queatioiL ' 

upon  which  cases  of  reversions  and  interests  of  that  sort  ga' 
Sales  of  Re-  ^^^  different  principles.  In  some  the  whole  do 
"^""hel^.  ««^'«-d  L  bLgain  upon  the  prindpte  of 
&c  are  set'  ^"ft  is  upon  the  vendee;  as  in  the  mstance  of  ImAi 
aside.  pectafit  (  9^).    Inadequacy  of  price  does  not  depend 

a  person  giving  pretium  affectionU,  from  any  pecnttl 
Inadequacy  of  *^^®'  h^yond  what  any  other  man  would  give,  tiKe  fi 
price,  unless  ^^^  price.  But,  farther,  unless  the  inadequacy  of 
amounting  in  is  such  as  shocks  the  conscience,  and  amounts  m  itM 
itself  to  con-  concliisiTe  and  decisive  evidence  of  fraud  in  the  i 
clasive  and  de-  action,  it  is  not  itself  a  sufficient  ground  for  refiM 
cisive  evidence  specific  performance  (96).  How  upon  these  circumflh 
^  .  '^?- '  \  ifi  there  such  inadequacy  of  price  as  to  cut  dowit 
n  '    f  J    bargain,   or  authorise  the  Court    not   to  complelii 

for  refusine  a  -Accidental  subsequent  advantage  made  of  a  baigi 
specific  per-  nothing.  It  has  been  he\A  upon  true  principles^  lih 
formance.  a  man  contracts  to  sell  an  estate  for  a  life-annuity^  ij 

Contract  for     contract  is  signed,  and  the  party  to  have  the  afli 
the  sale  of  an    died  before  the  end  of  the  first  half-y^ar,  the  Court 
estate  for  a     execute  the  contract  ( 97  )•    I  am  therefore  clearly  of 
life-annuity        ^j^^^  ^^t  the  Court  must  execute  this  contract^  if 
^*   ^  ®^^®"    signed;  unless  there  is  infused  into  it  some  other 
the  v'   d  racter  belon^g  to  one  of  the  parties,  in  respect  d 

dies  before  the  P™<^ipl6s>  duties,  and  obligations,  arising  out  of  wh 
end  of  the  first  ani  bound  to  withhold  that  equitable  relief, 
half  year. 
Grounds,  on        As  to  the  objection  to  a  purchase  by  the  tmsteej 

which  a  par-  answer  is,  that  a  trustee  may  buy  from  the  cestui 
chase  by  the  j 

trustee  from         (95)  Post,  Peacock  r.  Evans,      notes,  193;  and   ante, 
the  cestui  que     VoI.XVI,  612,  and  the  note,     VIII,  137. 

\T  Td  ^"^     ^^^-  ^^^^  -^^^^   ^'  ^^ 

supper  e  .  ^^^  Western  v.  Russell,  3      Bro.  C.  C.  605. 

Ves.  Sf  Bea.  187,    and    the 
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trust,  provided  there  is  a  dbtinct  and  clear   tontract^         1804. 


ascertained  to  be  snch  after  a  jealous  and  scmpuloua 

examination  of  all  the .  dreumstances,  provingi  that  the  ^ 

cesim  que  trust  intended^  the  trustee  should  buyf  and   Tb^cothici:. 

diere  is  no  fraud,  no  conceahnent,  no  advantage  taken^ 

by  the  trustee  of  information^  acquired   by  htm  in  the 

character  of  trustee.    I  admit,  it  is  a  difficult  case  to 

make  out,  wherever  it  is  contended,  that  the  exception 

prevails.    The  principle  was  clearly  recognised  in  Fom 

ip  Maeireth  ( 98 ) ;  and  was  estaUuhed  long  before.   The 

principle,  upon  which  I  ever  held  that  case  right,  stand* 

upon  tills  only:  not,  that  Mackreth  might  not  have  pur* 

chaoed  from  Fox^  and  would  not  have  been  entitled  to 

the  mcrease :  but,  that  he  had  not  been  placed  in  circum* 

slsnces  to  make  that  contract    If  that  was  not  the  pru»« 

ciple.   Lord  Kenyan,  Lord  Thurhm,  and  the  House  of 

Lords,  were  wrong  in   refuskig  Ihe  issue^  whether  he 

bought  the  estate  at  its  worth.    The  ground  is,  that  it 

was  not  material,  whether  it  was  bought  at  its  worth*    If 

an  adventitious  advantage  accrued,  yet,  if  the  party  had 

not  devested  himself  of  the  character  <tf  trustee  by  an 

unquaKfied,  authorized,  contract  for  liberty  to  buy,  the 

testui  que  trust  is  entitled  to  the  most  casual  advantage* 

that  niight  lurise.    In  that  case  Farrer^n  evidence,  so  &r 

from  that,  went  the  other  way;  fm  Food  was- so  negHgeiil^ 

that,  when  another  person  became  trustee,  he  stipulated, 

Aat   he  should  never   act  upon  Foa^%  consent,  unless 

sanctioned  by  the  approbation  of  others^ 

In  this  case  you  are  not  met  by  the  danger,  that  die 
trustee  mav  buy  with  knowledge,  acquired  at  the  expence 
gf  the  cestm  que  trust,  that  the  value  may  be  considerably^ 
more  than  he  is  aware  of.  In  the  Case  of  Mines  for  in-* 
itsnce,  the  trus|;ee  must  make  out,  either,  that  be  had 

given 
,  .... 

(08)  2  Bro.  C.  C.  400. 
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1804.         given  all  the  information  he  had  to  the  cestui  que  trusi; 

'^p'^  or,  that  the  cestui  que  trust  had  clearly  renounced  the 

^^  right  of  objecting.    But  where  there  is  a  trusteei  made 

•T^ECOTHICK.  so  under  such  an  instrument  as  this,  the  whole  execution 

of  the  trust  devolved  upon  the  cestui  que  trusty  and  he 
takes  all  upon  himself,  with  the  auctioneer,  if  not  chosen^ 
at  least  approved  by  him;  makes .  surveys,  settles  the 
plans,  modes  of  sale,  and  prices,  and  therefore  has  all 
knowledge,  what  is  the  proper  price,  if  any  case  cito 
exist  for  relaxing  the  rule  by  consent  of  the  parties,  thb 
is  that  case.  Then  did  they  bargain,  that  the  rule  sbouU 
be  relaxed?  The  evidence  clearly  proves,  that  Treeotkick, 
with  this  knowledge  of  the  value  of  the  estate,  the  only 
knowledge  the  trustees  had,  was  offering  it  at  a  sum, 
less  than  he  thought  h^  ought  to  have.  Nor  do  I  feel 
the  objection,  that  Coles  acts  for  his  father;  agreeikig, 
that  if  the  trustee  is  to  be  the  agent  of  the  buyer,  there 
h  as  much  hazard,  that  the  sale  may  turn  out  to  be  that, 
which  maybe  fraudulent;  and  therefore  is  not  to  be 
held  good.  But  the  same  circumstances,  that  would  ait* 
thorise  the  trustee  to  contract,  would  authorise  him  to  b$ 
the  agent  of  the  buyer ;  and  cannot  be  cigried  higher 
against  the  agent.  There  is  clearly  therefore  nothing  in 
the  circumstapqes  of  this  case,  upon  which  a  spedfiq 
performance  can  be  refiised. 

Then,  upon  the  Statute  of  Frauds,  this  case  produce 
a  great  and  important  question.  Compare  the  different 
expressions  of  the  Statute  as  to  Wills  and  Agreem^fits. 
The  Legislature  never  used  stronger  words  than  they, 
have  in  this  Statute  as  to  Wills.  It  is  very  difficult  to 
supposie,  they  could  mean,  that  with  regard  to  devisinf^ 
the  signature  of  the  Will  by  the  party  should  be  necesn 
sary,  or  otherwise  the  instrument  should  be  null  and  ymd 
to  all  intents  and  purposes,  and  yet  if  he  begins  one  si- 
multaneous act,  "  I  A.  B.  do  make  this  my  Will,"  &c. 

thougl^ 
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chough  there  is  no  signature^  if  attested  by  three  wit-  ia04. 


nessesy  it  should  be  a  sood  Will.    The  observation  is  _ 

justi  that,  as  to  personal  estate,  if  it  appears  upon  the  ^^ 

WiU,  that  something  more  is  intended  to  be  done,  and  TRECOTHicit. 

ih^  party  was  not  arrested  by  sickness  or  death,  that  is  If  it  appears 

not  held  a  signing  of  the  WiU ;   which  purports,   that  '^P^"  •  ^iU  of 

there  shall  be  a  farther  act  (99).     But,  if  it  is  sufficient  f ,     .   , 

.  tate,  that  some- 

in  aWill  devising  lands,  it  is  very  difficult  to  say,  upon  ^      ^^^^   .^ 

what  ground  such  a  signature  should  not  constitute  an  intended  to  be 

effectual  agreement  as  to  lands  or  goods :  construing  the  done,  and  the 

very  same  words«  In  one  simultaneous  act,   comprising  party  is  not  ar- 

ihe  whole  of  the  terms.  ^^^^  ^y  •»«^- 

ness  or  death, 

Much  perplexity  has  also  arisen  by  the  case  of  auo- 
tions  ;  for  in  Simon  v.  Metivier{  100)  it  was  held,  as  to  the'keiriHniiiir. 
goods,  that  the  auctioneer  taking  down  the  name  was  a  |||g|  \^  j^  y^\^ 
sigping  within  the  Statute ;  and  it  is  very  singular,  that  Will,  is  not 
after,  and  without  disturbing,   that  it  was  held  at  NUi  safficient 
Priu9  by  Lord  Chief  Justice  Eyref  that  It  would  not  do 

as  to  land.   Why  not?    The  form  of  the  two  clauses  is  ,      .     ^. 

^  1        ,  ,  ,        .     *>J  Auction 

not  the  same :  but  the  terms  as  to  the  memoranduin  m  ^^^  ^^  aeency 

wnting  are  exactly  the  same.    That  case  Was  ;follOwed,  ^f  ^he  anc- 
certainly  without  much  argument  or  discussion  upon  the  tioneer,  with 
Bench,  according  to  the  Report,  in  Walker  y.-Consta-'  reference  to 
ble{iy.    Unless  some  distinction  can  be  pointed  out,  the  ^^®  Statute  of 
law  is  very  inconvenient  as  to  sales  by  auction:   particu^  '"^^"^W**^** 
larly,  if  the  auctioneer  is  to  be  considered  the  agent  of  one 
only:  and  if,  putting  down  the  name,  and  ascertaining 
the  sum,  and  putting  that  down  upon  the  conditions  of 
sale,  which  ascertain  all  the  other  terms,  it  is  compe- 
tent 
{99)  Ante,  Griffin  V. Griffin,      M,  Mason  v.  Armitage. 
Vol.  IV,  197,  note.     Walker  (1)    1  Bos.    ^   Pul.    300. 

y.  Walker,  I  Mer.  503.  See  Kemeys  v.  Procter,  SFet. . 

•    (100)  I  Blac.  699.    SBvrr.      8f  Bea.  5Qi    a    9pecific  per* 
IdSl.     See  ante,  Buckmaster      formance  decreed  as  to  land 
V.  Harrop,   Vol.   V1I»    341.      upon   tbe  nolo   of   tbe  auc^ 
Post,  XI J [,  466.    Blaydeny.      tioneer,    cousidercd  also    s^s^  '     ' 
firadbear,X^V\,  406.    XIII,      the  agent  of  tbe  purcbaafsft 
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Coles 

TnECOTHICK. 

[  ♦250] 


Agent  need 
Bot  be  fttttho* 
vised  in  writ- 
ing- 

Agreemeolifi 
wriling  ma^  be 
dissolved  bj 
paroL 


Though  an 
agreement  is 
Bot  signed,  the 
parij  boand 
hj  a  letter 
containing  the 
Terms,  &c*  so 
that   bj  the 
contents  it  can 
he  connected 
and  identiGed 
with  the  agree- 
ment. 


tent  after  that  to  the  vendor  to  say,  according  to  Payne 
V.  Cave  (2),  that,  though  the  other  party  is  bound  in  ft 
♦  degree  by  knocking  down  the  hammer,  he  may  at  that 
moment  revoke  the  authority.    Upon  such  terms  maokind 
will  not  very  readily  engage  in  these  transactions.     If  the 
putting  down  the  name  and  the  sum  by  the  auctioneer  la 
a  signing,  that  would  fumisli  a  new  class  of  cases ;  thal^ 
the  effect  being  to  ascertain  the  terms  of  the  agreementi 
it  should  be  good  both  in  law  and  equity.  •  It  is  clearly 
settled  now,  that  an  agent  need  not  be  authorised  ii| 
writing  ( 8 ) ;   also,  that  an  agreement  in  writing  may  be 
dissolved  by  paroI(4)»    In  Bawdes  y*  Amhwrsi  (5)  the 
Lord  Chancellor  expressed  a  clear  opinion,  that  the  party 
writing  what  the  Ecclesiastical  Courts  call  okgraph,  and 
inserting  his  name,  is  not  a  signing ;  and  so  far  Simom  r^ 
Metivier  goes  along  with  that.     In  Wefford  ▼•  Seateelp 
also  Lord  Hardwicke  professes  not  to  disturb  BamdeM  y. 
Amimrst :  but  he  proceeds  to  say,  though  he  does  not 
dbturb  it,  the  reason  is,  that  which  is  given- in  Bawde$  v* 
Amfturst,  which  howeveir  is  quite  inconsutent  vrith  the 
decisions  upon  devises,  that  the  party  may  be  supposed 
making  up  his  mind  while  writing  it,  till  he  gets  to  the 
end ;  and  may  at  the  end  mean  something  more  to  be 
added  hereafter.    But  Lord  Hardwicke  disdnguishes  that 
from  the  case  before  him :  viz.  that  it  is  not  necessary, 
the  identical  agreement  should  be  signed ;  but  any  note 
or  memorandum  will  do ;  and  puts  a  strong  case  of  a 
letter  afterwards.     Though  the  agreement  is  not  signed^ 
if  that  letter  contains  all  the  terms,  and  describes  the 
consideration  and  all  the  circumstances,  so  that  by  the 
contents  of  the  letter  it  can  be  connected  and  identified 
with  the  agreement,  that  letteri  which,  not  only  is  not 

a  signature. 


(2)  3  Term  Rep.  148. 

(8)  Post,  Vol.  X,  311. 
XVIIl,  509.  2  Eq.  Ca.  Ab. 
50,  pi.  26.  CUnan  v.  Cooke, 
I  Seh.^  Lef.  22  ;  see  27,  31. 

(4)  Legal  v.  Miller,  2  Ve$. 


299.     Price  v.  Dyer,    post; 
Vol.  XVII,  356.    Siigd.  Im» 
of  Vend.  ^  Pur.  dth  editioOj^ 
128,  &c. 
(5)  Pre.  Ch.  402. 
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m  agnature,  but  is  the  last  of  all  things^  that  can  be  1804* 
called  signing  the  agreement^  is  a  writing  signed ;  c^^^ 
which,    ascertaining    the    contents   of  the   agreement,  i;. 

•  amounts  to  a  note  or  memorandum  of  it,  and  therefore  TRECOTHiciCf 
•adafies  the  statute.  [  *S51  ] 

It  is  true^  that,  where  a  party,  or  principal,  or  person 
io  be  boundi  signs  as,  what  he  cannot  be,  a  witness,  he 
€ttmot  be  understood  to  sign  otherwise  than  as.pxindpalr 
As  to  that.  Lord  Hardwickef  whom  I  think  it  much 
better  to  follow,  has  said,  that  his  decision  goes  upon  the 
assumption  of  the  fitct,  that  the  intention  of  that  party, 
was  not  \o  sign  the  instrument,  as  an  agreement»  that 
was  to  be  binding  upon  her.  His  distinction  is,  that  in 
Bamdei  v.Amhursl  there  was  no  signature  but  that  in 
the  introduction ;  and  the  instrument  might  be  not  tiien 
ectonplctely  contemplated.  But  in  the  other  case  she  had 
signed  it ;  and  though  not  meaning  to  be  a  party,  yet  ao- 
imowledguig,  there  waa  an  agreement;  and,  if  she  had 
not  signed,  but  had  written  a  letter,  acknowledging  the 
terms,  that  would  have  been  sufficient ;  and  speaking  of 
die  certainty,  as  avoiding  the  mischief,  he  puts  himself 
upon  a  principle,  that  would  support  this  case ;  if  it  can 
be  niade  out,  that  PkUUpa  was  sufficientiy  authorized*  to 
sign  as  an  agent,  and  did  so. 

That  brings  it  to  the  point,  whether  these  persons 
were  sufficientiy  authorized  2  With  respect  to  that  the 
doctrine  is  very  dangerous  indeed,  tiiat  if  an  auctioneer 
is  authorised  to  sell,  all  his  clerks,  when  he  goes  out  of 
town,  are  in  consequence  of  any  usage  in  that  business 
agents  for  the  person,  who  authorized  him  (6).  But  it 
is  proved  by  Smith  and  Glover,  that  Mr.  Trecotbick^ 
puteuing  his  own  purpose  of  bringing  these  sales  to  a 
conclttsiony  asks  Smiihf  whether  delay  will  arise  by  his 

absence 

^)  Biort  V.  SuitoHf  9  Mer.  237.    Bumell  v.  Brown,  1  Jac. 
^  Walk.  1<S8. 
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1804.         absence  from  town ;  aqd  was  told  by  him,  that  he  was  ia 

CoL£S        ^^^  habit  of  allowing  his  clerks  to  sign  contracts,  witneto 

V*  instarmnentsy  and  conduct  his  business ;  and  upoii  the  evi- 

HiCK.  jgn^  i^  jg  impossible  to  say,  Mr.  Trecotkick  did  not  give 

1*252  ]      *his  assent  to  that.    In  consequence  of  his  own  wish 

they  agreed,  the  clerk  should  be  considered  an  agent  law- 
fully authorized  to  enter  into  the  contract.  The  wHoIe 
circumstances  amount  to  this ;  that  whoever  was  lawfiiDy 
authorized  by  parol  as  the  agent  of  Mr.  Trecotkick  was 
authorized  by  him  and  the  trustees  and  each  of  them ; 
and  the  sale  is  to  be  considered  as  made  by  a  person 
lawfully  authorized  by  the  vendor,  consisting  of  the  three 
or  the  one.  Certainly  the  manner  of  signing  by  these 
auctioneers  is  very  slovenly.  The  circumstance,  that  the 
language  of  the  agreement  is  expressed  in  the  singalar 
number,  is  not  such  proof  of  want  of  mutuality,  that  wiD 
prevent  an  execution  in  this  Court  Independent  of  tb^ 
objection  of  law  upon  the  circumstances,  it  was  inmie* 
diately  communicated  to  Mr.  Trecotkick  and  bis  solicitor ; 
and  was  not  objected  to. 

The  receipt  is  now  stamped.  The  objection  to  al- 
lowing that  during  the  hearing  was  over-ruled  in  the 
Court  of  Common  Pleas  upon  the  authority  of  a  former 
case,  decided  upon  the  ground  of  the  Acts  of  Parliament 
imposing  penalties;  from  which  it  was  concluded  the 
Legislature  looked  to  the  circumstance  ( 7 ).  It  was  con- 
tended on  the  one  hand,  that  the  receipt  is  an  agree- 
ment in  writing  within  the  statute :  on  the  other,  that  to 
have  that  effect  the  receipt  must  9i  sud,  by  force  of  its 
own  contents,  state  the  terms  of  the  agreement;^  de- 
scribe the  property  sufficiently ;  and  state  the  price  to  be 
given  for  it,  and  the  terms,  upon  which  it  is  given  and 
received ;  or,  if  its  own  inherent  contents  are  not  sut 
ficient  to  evidence  so  much,  it  must  by  its  contents  so 
refer  to  some  other  instrument,  containing  the  terms  of 

the 

(7)  Post,  Vol.  XI,  593,  5,  Huddlcstan  v.  Britcoe, 
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the  agreement^  that  by  its  contents  that  other  agree-  1804. 

ment  may  be  ascertained.    Very  nice  and  difficult  ques- 


tions  may  arise  upon  that ;  how  far  a  paper  of  this  sort  ^ 

will  take  a  case  out  of  the  statute^  if  you  are  obliged  to   Trecothick* 

^  make  out  all  these  particulars  by  parol  evidence.     If  it      '[  ^  25S  ] 

stood  upon  this  alone,  I  should  have  great  difficulty ;  and 

should  reserve  the  question.      The   estates  confposing 

'*  Lot  1/'  are  not  described;  and  that  must  be  made  out 

by  other  evidence.    Neither  is  it  specified,  whose  estates 

at  Addington  these  were.    The  receipt  therefore  upon 

the  &ce.  of  it  does  not  state  the  terms;    and  there  is    ' 

nothing  upon  the  receipt  necessarily  refisrring  to  the  par*^ 

ticular,   so  as  to  identify  and    incorporate  it.     I  doubt 

extremely,  whether  this  receipt  is  sufficient. 

That  brings  it  round  to  the  signature  by  Phillips ;  as 
to  which,  upon  the  whole  case  taken  together,  Smith  was 
the  agent  for  the  trustees  and  Mr.   Trecothici;    and 
Mr.  Trecothick  had  authority  to  decide  for  the  trustees, 
what  person's  signature  should  be  equivalent  to  the  sig- 
nature of  Smith ;  and  his    agreement  makes  Phillips*s  . . 
signature  though  in  this  form,  equivalent ;   and,    as  td    As  to  the  ef- 
the  objection  of  law,  Lord  Hardwicke  has  already  de-  *^®*^  ®^  ^®  *°* 
cided,  that,  where  either  the  party  himself  or  a  person  **'  ®*\  ^ 
duly  authorised  by  him  ascertains  the  agreement  by  a  3*^  ^  J 
Signature,  not  in  the  body  of  the  instiiiment,  which  .  \  affreement.  as 
represent  to  be  doubtful,  but  in  the  form  of  addition,  a.sigoatare 
that  signature  of  that  instrument  ascertains  the  agreement  within  the  Sta- 
sufficiently  within  the  Statute :  though  not  a  signing  as  an  \^^  ^[  Frauds, 
agreement,  yet  sufficient  to  identify  the  agreement :   the  S**^^ 
instrument  itself  containing    the    terms;    and    therefore 
sufficient  within  the  Statute  of  Frauds.    Unless  the  ob- 
jection as  to  signing  can  be  maintained,  the  rest  of  the 
case  does  not  form  any  reasonable  doubt. 

■ 

Decree  an  execution  of  the  agreement.     But  this  is 
by  no  means  a  case  for  costs. 
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Feb.  5th,  7th.  tjt^jjis  cause  (8)  came  before  the  Lard  C/idncetlor,  upon 

'  a  petition  of  appeal  by  the  Defendant  from  the 

^           *  decree  pronounced  by  Lord  Alvanley  at  ihe  Rolls ;  as  er^ 

Vol.  V  834.  'oi^^us  in  making  the  Defendant  answeraUe  for  any  part 

Upon  Appeal  of  Foulks^s  accounts ;  in  declaringi  that  he  and  FmtlkM 

the  Decree  va-  were  not  entitled  to  charge  for  Commission  or  Agency^ 

ried»  Ist,  by  except  what  they  should  appear  to  have  actually  paid  to 

confining  the  other  persons ;  and  in  opening  the  accounts  settled  witji 

liberty  to  smr^  BaicUffe*B  executors, 
charge  and  fal- 
sify to  the  ac-       ,,    . ,       •      ,     ,        i .  ,  i  .    ^i       i     j- 
cotmts  of  the        Besides  the  deeds,  which  were  stated  m  the  pieaaii^# 

Defendant         another  deed«  of  the  same  date  as  that  of   1781^  wag 

himself,  the      produced  at  the  Rolls  f  as  found  before  the  hearing.    By 

assignee;  with-  that  deed  it  was  declared,  that  notwithstanding  the  other 

oat  prejudice    indenture,  of  the  same  date,  RatcUffe  was  to  have  th^ 

to  any  soit      ^i^  management  of  the  premises  and  stock  comprised 
.gainst  th.  re-  j„  j^^  ^^^^  ^^^^ 

presentatives 

of  theaMignor: 

Sdly    by  con-  ^'*  Mansfield^    Mr.  Piggoti,    Mr.  Richards,  Mr« 

jBning  the  de-  Hart,  and  Mr.  Lyon,  in  support  of  the  Appeal. 

claration  This  relief  as  asked  by  volunteers  under  the  Will  of 

against  the       RatcUffe.    The  decree  goes  beyond  the  prayer  of  the  bfll; 

right  to  Com-  ^nrhich  is  confined  to  the  transactions  with  Goldwin  alone; 

"  f  /*         ®   nor  is  there  any  imputation  thrown  upon  FouUcsf  and  tiiis 

d  nee  'n  Em   ^^^^  shews,  how  important  it  is,  that  allegations  in  the 

land;  leaviog  "^ 

open  to  inves-  ,    ^         •,  .  •, 

tigation  before  ^  ^^'  ^o^-  V.  834. 

the  Master  the 

right  to  CommissioD,  while  io  the  We»t  Indies ;  which  point  was  not 

made  by  the  Pleadings. 

As  to  opening  the  accoonts,  settled  with  the  executors  of  the  original 
owner  of  the  estate  since  his  death,  the  Decree  was  affirmed. 
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biD  should  be  made  the  foundation  of  the  decision*  The 
charge  of  commission  is  not  impeached  by  the  bill  as 
*  illegal ;  but  merely  as  being  received  during  the  De- 
fendant's residence  in  England,  The  deed  is  in  the  usual 
form  according  to  the  practice  in  that  Island ;  by  which 
every  trustee  has  these  allowances.  The  observation  of 
the  Master  of  the  Rolls  as  to  the  increase  of  the  debt  is 
without  any  foundation.  The  fact  is  that  debts  tor  the 
amount  of  53)000/.  were  paid  in  the  interval  between 
1781  and  1785;  debts  by  judgment  to  a  great  amount 
existing  against  the  estate ;  for  many  of  which  the  !)&* 
iiendant  became  security.  The  deed  is  in  no  respect 
like  a  mortgage;  admitting,  especially  since  Matthews  y. 
fVolwyn  (9)»  that  the  assignment  of  a  mortgage  cannot 
entitle  the  assignee  to  receive  more  than  was  due  to  the 
original  mortgagee :  the  assignee  standing  in  his  place ; 
and  subject  and  entitled  to  the  same  equities.  Upon  the 
Act  of  Parliament  it  is  not  clear,  that,  if  by  the  terms 
of  a  mere  mortgage  the  mortgagee  expressly  contracted 
to  take  possession  of  the  estate,  and  manage  it,  the 
mortgagor  agreeing  to  give  the  usual  Commission,  that 
any  odier  trustee  would  take,  the  mortgagee  would  not 
be  entitled  to  it:  provided  it  was  not  a  colour  for  taking 
more  than  6  per  cent*  the  object  of  the  law  being  to 
prevent  a  mere  mortgagee,  entering  as  such,  taking 
Commission.  The  features  of  distinction  between  this^ 
eonsidered  as  a  deed  of  trust  and  a  mortgage,  are 
strong:  the  Commission:  the  provision  (or Ratcliffe  and 
Ibs  fiunOy :  the  extensive  powers  to  erect  new  buildings, 
to  purchase  slaves,  discharge  debts,  &c. ;  all  utterly  in- 
eonsistent  with  mortgage,  and  perfectly  consistent  with 
trust.  The  repeated  enlargement  of  the  trust  points 
out  the  object;  that  by  the  effect  of  the  management  and 
receipt  of  the  profits  the  debts  should  be  paid ;  the  &• 
mily  maintained ;  and  the  estate  cleared  for  their  benefit ; 

and 
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(9)  Ante,  Vol.  IV,  118. 
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and  the  trustee  a  person^  in  whom  evidently  great  coif* 
fidence  was  reposed^  and  selected  for  that  special  pur^ 
pose.  How  can  this  charge  of  Commission  be  an  errory 
giving  title  to  surcharge  and  falsify  ?  The  ground  of  that 
is/  where  by  mistake,  not  fraud,  an  item  is  improperly 
charged  or  omitted ;  and  for  that  purpose  errors  must  be 
pointed  out.  This  is  a  charge  by  compact;  to  which 
those  terms  cannot  apply.  Why  should  not  the  Court 
take  up  these  accounts  earlier  than  1T85?  Upon  the 
ground  of  the  admission,  by  RaicUffe,  of  the  debt  then 
due,  and  that  all  transactions  to  that  period  were  &ir, 
they  ought  not  to  have  gone  further  back  than  1790.  Aa 
to  the  charge  against  the  Defendant  for  not  taking  prtH 
bate,  which  Lord  Alvanley,  upon  a  mistake  of  the  fact, 
supposes  to  have  been  for  the  mere  purpose  of  settling  with 
the  other  executors,  what  was  he  to  do  ?  Whom  waa 
he  to  call  on  ?  Certainly,  if  the  Defendant  had  put 
himself  in  the  place  of  FoiMs,  by  a  simple  transaction, 
without  any  knowledge  of  Ratcliffle,  who  had  not  after* 
wards  confirmed  and  acted  upon  it,  receivmg  consider- 
able advantage  from  the  subsequent  transaction  he 
might  be  considered  as  standing  in  the  place  otFouliSm 
But  RatcUffe  transacted  with  Goldwin;  took  him  as 
his  trustee;  settled  accounts;  prolonged  the  trust,  &c« 
under  which  circumstances  the  consequence,  that  the 
Defendant  is  Uable  to  account  for  FouUs's  time,  doei 
not  follow.  The  nature  of  a  West  India  estate  has  been 
overlooked  in  this  cause.  Every  man,  who  purchases 
a  West  India  estate,  or  becomes  a  trustee  in  this  way^ 
where  it  is  necessary  to  advance  large  sums  of  money, 
to  prevent  creditors  coming  with  executions,  which  are 
there  very  speedily  obtained ;  the  expences  of  cultivatioD 
great,  the  returns  uncertain,  both  subject  to  accidents 
peculiar  to  the  climate,  purchases  an  adventure.  Ths 
law  of  the  Island  permits  that,  which  the  rules  <»ff 
this   Court  rigidly  prohibit:    Commission    to    trustees; 

for 
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&r  th6  purpose  of  inducShg  people  to  becoihe  trudtees; 
Imd,  to  make  them  active;  implicates  die  character'  of 
trustee  with  their  own  interest ;  which  is  sound  pblicyi 
as  applied  to  that  country ;  by  the  law  of  which  this 
queltiim  must  be  decided* '  Under  thd  Act  6  per  cenU 
js  the  oAnmoa  rate.   . 


W? 


1604. 
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The  Lord  Chancbllor. 
. .  In  one  case,  an  appeal  from  the  Court  of  Session  in 
Septkmd  to  the  House  of  Lords,  Lord  Thurlow  desired 
it  to  be  dbtinctly  understood  as  to  that  Statute,  thatj* 
dioogh  the  Legislature  had  decided,  that  there  should 
•not  be  more  than  6  per  ceni^,  it  was  Open  to  argument^ 
whether  that  rate  was  proper  in  all  dased ;  and  whether 
any  thing  more  was  intended  than  that  it  should  not 
exceed  that  rate;  not,  that  under  some  drcuikistaiicea 
it  would  not  be  a  great  deal  too  miudi. 


For  the  Appellant. 

■    Whoever  is  put  into  that  situation  ilecessiftrily,  in  the 

Course  of  proper  management,  makes  himself  a  crediti^ 

to  a  large    amount   by  his  advances;    and  in  a  much 

•greater  degree,  if  he  pays  off  debts.     Without  those 

advantages  no  one  would  undertake  such  a  trust.    This 

estate,  if  it  had  not  been  saved  by  the  intervention  of 

the  Defendant,  must  have  been  sold  .before  the  Provost 

Marshal ;  where  a  West  India  estate  is  never  sold  for 

a  tenth  of  its  value.     Many  Weet  India  Merchants  in 

this  city,  trustees  of  West  India .  estates,  charge  Con^ 

jaiasion ;   which    is   the  consideration  received  for  the 

credit;  and  that  is  wisely  measured    by  the  produce; 

for  in    tins    instance   the  Commission  is  charged  only 

4ipoh   the    net    profits;  and    the    notion,  that  it  was 

upon  the  receipts   and  payments,   is  erroneous.     The 

Defendant,  responsible  as  a  trustee,  is  entitled  to  the 

compensation,  doing  the  duty,  not  personally,  but  by 

Vol.  IX.  R  agents. 
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agents.  The  appointment  of  tihe  Defendant  to  be  exe* 
cutor  and  guardian  shews  the  confidence  HatcUffe  -  had 
in  him. 

There  is  no  instancei  ivhefe  an  assignee  has  beefi 
boimd  to  go  through  the  accounts  •  of  the  assignor  with 
the  original  debtor  without  his  assistance ;  and  the  con- 
trary has  been  held,  upon  the  priticiple  of  Burt  v.  Den* 
net  {10);  that,  wherever  two  persons  are  implicated  ifi  the 
resiilt  of  an  account,  or  the  execution  of  a  trust,  bodi 
shall  be  before  the  Court ;  though  olie  may  be  the  prmiary 
party,  the  other  in  the  second  degree;  and  that  principle 
b  adopted  by  Lord  Redesdale ;  who  states  ( 1 1 ),  that  fiir 
the  purpose  of  doing  complete  jfistfce,  by  deciding  upofi 
the  rights  of  all  perscms  interested  in  the  subject,  all  mar 
terially  interested  ought  to  be  parties,  however  numerous^ 
so  that  a  complete  decree  may  be  made  between  those 
parties.  Complete  justice  cannot  possibly  be  done  in 
this  case  without  bringing  FouUs-  before  the  Court ;  and 
if  that  is  done  by  a  nidw  litigation,  it  is  against  the 
principle^ 

Mr,  RomiUy^  Mr«  Martin,  and  Mr.  Leaeh,  in  sup- 
port of  the  Decree. 
This  is  clearly  and  in  substance  a  mortgage,  though  in 
the  form  of  a  trust.  First,  as  to  the  merits  of  thb  caae : 
there  is  a  clause  of  redemption ;  and  the  estate  b  to 
be  sold,  if  the  money  is  not  paid  by  a  certain  time: 
fhe  usual  features  of  a  mortgage;  and  these  extra- 
ordinary coyienants  were  considered  necessary  to  make 
die  possession  of  the  mortgagee  efTeetuld  for  all  parlies* 
A  mortgagee  in  possession,  from  1786  to  18013;  and 
who  would  be  still  in  possession,  if  he  had  not  beeii 
forced  by  this  Court  tx>  give  it  up :  at  which  time  it  it 
represented  that  under  this  supposed  good  management 
It  sum  of  ^,000/.  was  due  to  him  on  his  own  aecoont: 

•    /the 
(10)  2  Bro.  C.  C.  226.  (11)  Mitf.  144. 
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iiae  ertate  producing    sometimea     10»000/.    a-year^   no 
hurricaiiey  insurrectiony  mortality  among  the  negroes^  or 
other  calamity,  having  occurred :  nothing  but  that  per- 
petual blot  upon  the  estate,  (hat  constant  check  to  its 
proBperity,  the  possession  of  a  mortgagee.    The  Plaintiffs 
would  be  entitled  to  the  benefit  of  the  principle  in  Beck- 
JoH[9  Cm?  (12);  who  having  bought  up  judgments  for. 
Itiu  than  their  value,  was  allowed  only  the  sums  actually 
paid.     The  Defendant,  taking  under  the  assignment  of 
i^btfttir,  claiming  all  the  benefits  to  which  he  was  entitled^ 
18  answerable  for  his  ciHiduct ;   and  stands  in  his  place 
as  to  his  accounts ;  and  therefore  Foulks  is  not  a  neces* 
aairy  party.    If  he  is  a  necessary  party,  upon  the  same 
principle,  supposing  there  had  been  twenty  mesne  assign- 
meitts,  all  those  parties  must  have  been  brought  before 
die  Court.    Can  it  be   contended,   that  such  a  trust, 
personal,  regulated  only  by  the  prudence  and  discretioif 
of  the  trustee,  could  be  assigned  without  any  commu-* 
nication  with  the  Cesttii  que  trust  t    Though  called  a 
truBt,*  the  nature  of  the  transaction  precludes   the  De- 
fimdant  frcMn  calling  it  anything  more  than  a  security 
(or  money.    If  FauUs  chose  to  assign,  RatcUffet  thrown 
vpon  his  prudence  and  discretion,  was  under  the  neces- 
rity  of  consenting,  that  the  assignee  should  stand  in  his 
place*    Besides,  an  advantage  was  held  out  to  him :  an 
increase  of  allowance  to  a  man  reduced  from  affluence. 
Tl|g  'Circumstance,   that   money  is  to  be  paid   at  the 
Royal  Exchange,  London^  is  a  most  important  provision; 
not,  «8  supposed,  from  the   necessity  of  naming  some 
place ;  but  to  secure  a  considerable  advantage,  the  pre* 
nunm .  upon  the  bills.      As  to  the  appointment  of  the 
Defendant    as   executor,  RatcUffe  was    entirely  in  his 
pewer.    After  his  death  53001.  currency  was  advanced 

by 

(Id)  Beekford  v^  Beckfardy  in  the  House  of  Lords,  upon  an 
Appeal  from  a  decree  of  Lord  Tkurhw. 
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by  th6  Defendant,  lo  pay  legacies  and  siniple-kjontract 
debts,  cAirying  no  interest,  merely  to  swell  his  demands 

Upon  the  charge  of  Commission  the  Act  of  Parlia- 
ment is  decisive. .  Not  simply  prohibiting  the  thing,  but 
under  penalties,  it  cannot  be  supposed  to  exclude  the 
case  of  express  stipulation.  The  intention  of  the  Legis* 
lature  must  be  to  prohibit  it,  Whether  by  contract  or  not. 
Independent  of  the  Act,  the  deed,  securing  both  inte- 
rest and  Commission,  is  usurious.  In  Scott  v.  Brest  ( 13) 
it  was  considered  clear,  that  the  aUowanoe,  as  receiirery 
taken  by  a  mortgagee,  was  usurious.  Then,  with  Re- 
spect to  the  time,  when  the  Defendant  was  resident  in 
England,  the  Commission  is  a  compensation  for  business 
actually  done.  Upon  inquiry  no  instance  can  be  pro- 
duced, in  which  a  trustee,  not  resident  in  the  WeH 
fndies,  has  received  Commission.  Of  what  advantage 
was  the  clause  of  redemption  to  this  distressed  man^ 
living  upon  this  annual  allowance  of  400/.  ? 

Upon  the  question.  Whether  upon  these  pleadings 
the  Court  can  do  justice,  it  is  certainly  difficult  to  say^ 
why  the  MtMter  of  the  Rolls  did  not  go  back  to  1781. 
The  Plaintiffs  have  reason  to  complain  of  the  decree  in 
that  respect,  as  not  administering  to  them  complete 
justice.  They  do  not  however  appeal.  The  bill  im- 
peaching these  accounts  for  manifest  error,  states  only 
one,  the  Commission  charged  during  residence  in  England. 
But  one  error,  if  proved,  is  equal  to  any  number,  for 
the  purpose  of  giving  a  right  to  surcharge  and  fidsify. 
This  part  of  the  decree  proceeds  upon  inspection  of  the 
deeds*  It  was  ilot  necessary  to  put  in  issue  an  illegal 
stipulation  appearing  upon  the  instruments;  as  in  the 
instance  of  usury  appearing  upon  the  face  of  the  deed» 
though  not  pleaded,  Courts  of  Law  and  Equity  wdold 

adk 

(13)  2  Term  Rep,  B.  /2.238.     Langstaffe  v.  Fenwick,  'post» 
Vol.  X,  406. 
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act  upon  it    The  Act  of  Assembly  not  permitting  com-> 
misMoa  farther  than  what  was  psdd  to  factors  employed 
by  him«  any  farther  charge  on  that  account  is  an  error 
or  OTcrcharge.    The  decree  does  not  go  farther  than  the 
ease  made  by  the  bill,  disclosing  the  whole  transaction ; 
and  if  upon  the  statement  and  evidence  there  is  a  foun*. 
dation  for  more  than  the  specific  relief  prayed^  it  may. 
be  had  under  the  general  prayer^  if  of  the  same  nature, 
and  warranted  by  the  case  made. 
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The  Lord  Chancellor  stated  the  case  particularly;      Jan.  3ijl. 

and  delivered  the  following  judgment: — 

«  •       *      • 

The  deed  of  ITSl,  stated  in  the  pleadings^  contains, 
a  very  loose  covenant  by  Foultsy  that  he  and  his  heirs 
will  faithfully  execute  the  trust  reposed  in  him.  The 
former  part  of  the  deed  having  specified  no  act  whatso« 
ever,  whiqh  FouUcs  was  compelled  to  do,  either  by  ad- 
vancing money,  or  in  any  other  way,  but  paying  over 
the  overplus,  if  any,  to  RatcUffe,  leaving  it  altogether 
to  the  will  and  pleasure  of  FouUcs^  whether  he  would 
improve,  or  do  any  thing  else,  it  is  not  clear,  what  that 
covenant  means. 


Thi&  dee4  is  insisted  on  the  one  hand  to  be  a  trust 
deed,  for  the  purpose  of  entitling  the  party,  taking  under 
it,  to  the  Commission  given  to  trustees,  agents,  &c. 
acting  for  absentees.  On  the  other  hand  it  is  insisted  to 
be  a  mcMTtgage.  As  far  as  it  represents  FouUcs  to  be  a 
trustee,  I  should  be  disposed  to  say,  it  is  a  deed  holding 
out  a  false  colour.  A  deed  of  the  same  date  was  ex- 
ecuted, which  is  not  noticed  in  the  pleadings,  nor  in  the 
evidence:  otherwise  than  as  found  previously  to  the 
hearing;  and  therefore  produced.  It  is  impossible  there- 
fore for  the  Defendant  to  give  any  account  of  the  trans- 
action, as  constituted  of  these  two  deeds,  put  together^ 
and  therefore,  if  any  inference  arises  from  the  execution 

of 
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of  tfans  other  instrument  at  the  same  time^  it  cannot  bft 
pressed  against  him  in  this  cause*  There  is  no  allegK* 
tion  against  him  relative  to  it.  He  had  no  opportunity 
of  examining  it;  or  upon  the  part  of  Foulks  of  justi- 
fying it|  of  admitting,  that  it  was  wrong*  Considering 
the  law  of  cfamaeca,  if  it  is  to  be  represented  as  a  trust 
deedi  aiid  therefore  available  to  give  the  Commismnf 
given  for  trudteesi  acting  for  absentees^  there  is  strong 
reason  as  to  Foulks  for  saying,  this  was  a  very  oppresstve 
and  unjust  transaction;  for  in  this  second  deed  it  ia 
agreedi  that  notwithstajiding  that  other  indenture  Ratf 
clfffe  was  to  have  the  whole  and  sole  management  of  the 
plantation^  'negroes^  and  premises,  comprised  in  the 
other  deed.  If  the  question  had  arisen  immediately  aftev 
the  execution  of  these  two  instruments,  what  was  the 
effect  of  both^  it  wonld  have  been  very  diflScult  to  say. 
If  no  farther  explanation  could  be  given,  it  would  be 
impossible  not  to  say  in  equity,  that  this  was  a  colour, 
oppression/  usury :  a  transaction,  that  would  not  be  per- 
mitted to  stand*  But  I  have  no  authority  to  press  the 
effect  of  it  against  this  Defendant ;  nothing  with  respect 
to  that  transaction  being  stated  in  the  pleadings. 


By  the  time  the  next  d^ed,  in  May  1785,  was  exe^ 
cuted,  the  debt,  which  from  one  covenant  in  the  deed 
of  1781,  appears  to  have  been  represented  as  capable 
of  being  paid  off  in  four  years,  was  increased  to  S2,000llL 
currency.  The  Master  of  the  Rolls  was  much  strud; 
with  that  circumstance.  I  have  so  often  stated,  that  I 
scarcely  ever  knew  a  West  India  cause,  in  which  it  did 
not  appear,  that  misery  was  heaped  upon  misery,  till 
the  estate  became  the  property  of  the  guardian,  or 
trustee,  that  I  dare  not  trust  myself  with  the  inference 
from  that.  In  this  case  at  least  I  should  not  make  any 
observation  upon  tiiat  fact  prejudicial  to  the  Defendant ; 
for  it  is  obvious,  Foulks  might  by  paying  other  debts  and 

fnnn 
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fiont  other  causes  have  his  debt  very  properly  and  fiurly 
increased;  and  this  farther  observation  arises  in  favour 
of  the  Defendant;  that^  if  he  is  to  be  charged  with  the 
effect  of  FouUis  transactions  in  the  interval,  and  any 
improper  charge  is  to  be  imputed  to  him  upon  that,  it  is 
righti  and  indispensibly  necessary,  to  make  that  charge 
.upon  the  pleadings.  In  a  question  with  this  Defendant 
therefore  there  is  nothing  in  this  cause  authorising  me 
to  impute  any  thing  to  him,  as  a  consequence  of  that 
fact,  the  increase  of  the  debt  in  that  time* 
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There  is  no  evidence,  and  that  is  not  the  fault  of  the 
Defendant,  as  to  the  actual  nature  of  the  management 
and  possession  of  the  estate  from  the  execution  of  the 
twO'  instruments  of  1781  to  the  es^cution  of  that  in 
1785;  nor  from  that  period  to  the  assignment  to  this 
Defendant  in  1787.  But,  if  upon  examination  it  turns 
out,  that  the  second  of  the  former  instruments  had  its 
eflfect,  and  the  management  and  possession  were  accord- 
ingly left  with  Rafcliffe,  it  is  perfectly  impossible  to  have 
charged  in  the  account  between  2^o«ft«  and  RatcKffe  in 
the  manner,  in  which  it  is  represented  in  the  cause  that 
the  accounts  were  kept,  Oii  the  other  hand,  if  FouUs 
had  really  the  po3session  and  management,  and  was  living 
in  the  island,  the  neat  question  would  arise,  which  is 
determined  by  this  decree ;  and  from  which  declaration 
this  appeal  is  presented, 


*  It  is  said,  if  thU  decree  is  right  in  giving  liberty  to 
surcharge  and  falsify  these  accounts  as  fiir  back  as  1785, 
there  is  no  reason  why  it  should  not  have  gone  back  to 
178 If  On  the  other  hand  that  is  admitted ;  and,  though 
there  is  no  appeal  upon  that  by  the  Plaintiff,  it  is  said, 
th^.decree  ought  to  have  gone  to  that  extent ;  and  I  con- 
fess, if  the  decree  is  to  go  to  1785,  I  do  not  see,  why 
it  should  not  go  to  1781 ;  unless  upon  a  principle,  which 

•  would  prevent  its  going  so  far  back  as  1785.     If  the 

principle 
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lB04i  principle  is  this^  and  it  can  be  no  other,  that,  wher^  thenf. 
is  an  assignment  of  a  mortgage,  in  general  cases  the  aj|- . 
signee  takes  it  entirely  at  his  risk  as  to  what  is  due  be-> 
tween  the  mortgagor  and  mortgagee ;  unless  the  former . 
joins;  if  the  principle,  upon  which  the  decree  stopped  at;. 
1785,  is  that,  where  it  appears,  that  at  a  particular  time, 
the  mortgagor  states  upon  a  deed,  not  impeached,  that, 
a  certain  sum  was  due  at  that  date,  as  RatcUffe  by  that . 
deed  stated,  that  30,000/.  was  due,  and  the  assignee 
had  a  right  to  say,  the  mortgagor,  having  acknowledged, 
upon  that  deed  that  sum  to  be  due  to  Foulks,  had  au- 
thorised him  to  advance  his  money  upon  the  credit  of 
that  assertion,  it  follows,  that,  if  at  any  subsequent  period, 
any  transaction  equivalent  to  that  took  place,  the  de-r 
cree  ought  not  to  have  gone  farther  back  than  the  date, 
of  that  transaction ;  and  either  it  ought  to  have  gone  to. 
the  original  transaction,  or  not  so  far  as  1785.  The 
transaction,  by  which  the  Defendant  purchased  FoulUn 
interest  for  this  very  sum  of  32,000/.  currency,  is  sin* 
gular  certainly,  the  same  sum  appearing  due  two  yeaif 
afterwards.  But  there  is  no  charge  in  the  bill  leading  to 
any  examinatipn  of  the  accounts  in  that  interval,  b 
this,  stage  of  the  cause  therefore  that  must  be  taken 
to  be  the  fiust*  The  transaction  certainly  was  baiardoua,. 
It  is  not  therefore  to  be  considered  blameable,  Tho 
Defendant  trusts  Faulks  upon  the  point  of  the  truth  or 
inaccuracy  of  the  representation,  that  this  sum  was  then 
Assignment  of  due ;  for  it  is  settled,  that  if  an  assignment  of  a  morl< 
a  mortgage      g^^  jg  tal^en  withput  t)ie  intervention  qf  the  mortgagor^ 

^ .  '  whftt^ver  the  asskm^e  pays,  he  can  claim  nothing  under 

tervention  of     -  .  »  ,        .  «     ,       ,  , 

the  mortgagor  *^   assignment  but  vh»t   is  ^tually  due  between  tbo 

is  subject  to    J^ortgagor   wd   mortgagee;    ^d  I  think    that  rightly 
the  accoupt      settled*    I  ^ould  not  say  so,  but  that  I  know  l^ord  Ktm^ 
between    the    yon  entertfuned  a  doubt  pf  I^p^rd  Massljfns  decision  upon 
mortgagor  and  that  suloect(14). 
mortgagee,  j^^ 

(14)  Ante,  Mafthewf  v.  WaUwyu,  mUiamt  v.  Sorreil^  Vpl, 
IV f  )  L8|  389  ;  sec  the  note,  }27. 
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'The  circumstance^  that  these  Plaintiffs- are  voluntc^rs^ 
claiming  under  the  Will  of  Raicliffef  doea  not  vary  the 
ease*  They  have  the  same  right  as  if  he  was  Plaintiff* 
This  Defendant  was  named  an  executor;  and  it  appears 
RaicUffe  contemplated^  that  be  would  probably  continue, 
to  take  an  active  part  in  the  management  of  llie  estate 
nbroad ;  and  therefore  recommends  to  M'Kenzie  not  tQ 
object  to  be  a  trustee.  I  notice  the  circumstance  that; 
the  Defendant  did  not  prove  the  Will ;  for  I  really  think 
it  but  fair  to  say,  that  in  my  opinion  the  inferencci 
stated  ( IS )  as  pressing  upon  the  conduct  of  the  Defendant 
in  the.  subsequent  accounts,  is  carried  too  far.  That  cir- 
cumstance does  not  afEord  any  &ir  ground  of  animad- 
versioQ.  On  the  other  band  it  is  impossible  to  say,  he 
has  not  had  that  species  of  intermeddling  and  dealing 
with  the  property,  that  may  pos$ibly  make  him  more  ac- 
countable than  he  is  aware  of,  upon  the  ground  of  being 
named  an  executon  He  has  settled  accounts  with  the 
oUier  escecutors;  in  which  be  is  allowed  Commission: 
I  do  not  know,  whethpr  exactly  in  the  manner  claimed 
previously  to  bis  coming  to  England  f  for  it  is  not  dis^ 
tinctly  stated  in  the  answer,  whether  the  Commission 
claimed  previously  to  coming  to  England  was  upon  Jthe 
gross  or  net  profits.  He  claimed  Commission  after  tha^ 
period  upon  the  net  profits. 

The  law,  as  well  as  the  act  of  the  parties  provides, 
that  accounts  settled  shall  not  be  set.aade  but  for  fraud ; 
or  surcharged  and  falsified  but  for  error.  In  support  of 
the  charges  in  th^  bill,  that  in  settling  the  accounts  un- 
due advantfige  was  taken  of  fiatcliffVs  distressed  situa- 
lion^  &Cf,  there  is  no  evidence  of  distress,  unless  the 
deeds  themselves  are  to  be  considered  so ;  which  is  go- 
IPg  much  farther  than  the  Court  ever  ba9  gone,  or  \s 
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Accounts  set- 
tled not  to  bo 
set  aside  bot 
for  fraud;    or 
surcharged 
and  falsified 
bat  for  errort 


(16)  Ante,  Vol.  V,  838, 
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tors,  appointed  by  the  Court,  &c.,  having  the  managed 
ment  and  possessioil,  shall  make  up  accounts,  render  and 
file  them,  under  penalties.  The  Act,  upon  which  thii^ 
question  turns,  recites  that ;  and  enacts,  that  all  Commia? 
sions  of  attorneys  or  agents,  trustees,  guardians,  &c.  elf 
persons  absent,  arising  from  their  receipts  of  the  rentq 
and  profits,  and  produce,  &c,  shall  be  reduced  to  6  per 
cent. ;  including  Commission  for  supplies  to  the  estate^ 
and  mortgagees  in  possession  are  declared  not  entitled  to 
any  Commission,  except  what  is  jNtid  to  the  factor  for  his 
Commission ;  and  in  case  any  greater  Commisaaon  is  de-* 
manded,  a  penalty  of  100/.  for  every  ofience  is  imposed} 
with  a  proviso,  that  it  shall  not  extend  to  Commission 
for  the  sale  of  negroes  and  other  commodities  sent  16 
the  island* 


Upon  the  first  point  made  the  subject  of  com] 
by  this  petition  of  appeal,  not  the  hberty  to  surcharge 
and  falsify,  but,  that  the  Defendant  is  made  accountable 
in  any  degree  for  the  transactions  o(  Faults,  and,  that  ha 
is  not  a  party,  I  have,  not  without  great  attention  to  thia 
subject,  endeavoured  to  satisfy  myself,  upon  what  prin^ 
ciple  this  decree  can  be  said  to  be  right,  as  fiur  as  it 
involves  any  considerations  of  Foulks's  transactions ;  and 
I  am  not  satisfied  with  it,  so  far  as  it  charges  the  I>e« 
fendantwith  those  transactions.  I  do  not  know,  upoD 
what  ground  such  a  decree  could  be  made  as  to  the 
Commission,  that  would  not  justify  a  decree,  charging 
the  Defendant  with  any  other  errcMr  in  FotUks^s  accounts^ 
It  is  cleai^  as  I  have  said  ahready,  that  the  assignee  of  a 
mortgage,  provided  the  transaction  is  not  sanctioned  b^ 
the  mortgagor,  will  be  liable  to  have  the  account  taken 
from  beginning  to  end ;  and  nothing,  that  I  have  to  states 
will  involve  the  inconvenience,  that  has  been  pressed,  that, 
supposing  it  is  necessary  in  such  a  case,  either  that  Foulis 
should  be  a  party,  or,  that  Ooldwin  should  not  be  charged 
with  his  transactions,  if  twenty  mesne  assignments  had 

been 
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been  iiiAde,   all  those   parties  must  have  been  brought  i804. 

before  the  Court.    That  is  not  necessary;  for,  where  ^^"^^ 

there  has  been  an  assignment  without  the  previous  autho-  ^^ 

rity  of  the  mortgagor,  or  his  declaration,  that  so  much  6oldwiN4 

i^  due,  it  is  enough  to  make  that  man  a  party,  who  AssigDment 

has  contracted   to  stand   in   the  place  of  the  original  without  the  au- 

mortgagee  and  all  assignees,  till  the  title  was  got  in  by  .^"  ^J^\u 

"*™*^  •  mortgagor: 

the  assigoee  is 
But  this  case  cannot  be  assimilated  to  the  case  so  put.  the   only  ne- 

The  principle  of  the  decree,  indeed,  stopping  at  1785|  cessary  party. 

seems*  some  evidence  of  the  opinion  of  the  Master  of  the 

Ralls,  that,  if  the  mortgagor  is  a  party  to  a  transaction, 

authorising  the  assignee  to  believe,  so  miich  is  due  to 

the  mortgagee,  thtf  mortgagor  cannot  complain,  if  by  hia 

act  the  assignee  is  misled ;  and  the  decree,  stopping  at 

1785,  must  be  upon  the  principle,  that  Ratcliffe  by  that 

deed  authorised  Faults  to  make  that  declaration  to  any 

one,  with  whom  he  should  deal.     But  it  does  not  rest 

there;  for,  if  the  deed  of  1785  had  not  been  executed^ 

and  that  of  1 787  had  been  the  only  instrument,  if  Gold' 

wim  thought  proper  to  take  Foulks^s  representation  as  t6 

the  amount  of  the  sum,  and  no  act  had  been  done  by  ' 

Maieliffe  afterwards,  there  is  no  doubt,  if  he  owed  FoulAs 

oidy  5/.,  he  might  have  brought  no  one  before  the  Court 

but  Goldwiuf   and  might  have  charged    him  with    all 

receipts  of  Foulks;  and  reduced  his  debt  to  5L    But 

when  the  deed  of  1785  represented  that  .sum  of  32,000/. 

currency  to  be  due,   and  the  deed   of  1787  and  the 

subsequent  deeds  in  effect  attributed  credit  to  Foulks 

for  that  sum,    and   this  bill    not   imputing    specifically 

any  error  to  the  accounts  settled   between  Foulks  and 

Ratcliffe f  the  latter,  though  he  may  try  the  question  of 

error  "as  to  the  accounts  of  Foulks  with  Foulks,  cannot 

with  Ooldwin. 

I  have  had  some  conversation  with  Lord  Ahanley  upon  1 

^his  part  of  the  case ;  and  it  is  a  great  satisfaction  to  me, 

that 
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ttiat  his  Lordship  how  agrees  with  me  in  thinking,  tfn^ 
decree  goes  too  far  in  die  circumstance^  upon  which  I 
am  now  commentingi  and  if  these  accounts  could  be 
charged  with  error  at  all  as  against  Goldwin,  that  must 
have  been  made  the  subject  of  spiecific  and  pointed 
diarges*  Lord  Alvanley  also  agrees  with  tne^  that,  if-  il 
mortgagor  permits  an  assignee  to  pay  the  assignor  a  smrf 
of  money,  which  he  with  the  knowledge  of  the  mortgagor 
represents  to  be  due,  and  more  particularly,  if  he  permits 
it  from  day  to  day,  and  from  year  to  year,  he  cannot 
quarrel  with  that  representation,  subsequently  approved; 
which  subsequent  approbation  has  the  same  effect  as  if 
previous:  but  he  is  bound 'to  institute  his  quarrel  With 
the  person,  who  assigned ;  and  with  his  privity  received 
and  retained  the  money  a  great  maity  years  before  &€ 
bill  filed*  I  understand,  it  was  contended  at  the  Rottw, 
that,  if  Goldwin  cannot  be  affected  with  the  receipts  of 
FouUSf  no  account  could  be  had  against  Golduw-  To 
that  I  do  not  agree;  for  it  was  competent  to  Ratdiffef 
not  seeking  to  disturb  the  transaction,  as  it  stood  iii 
1787,  to  consider  him,  as  if  he  had  been  the  original  mort* 
gagee ;  and,  giving  criedit  for  the  sums  paid,  to  dedre  ta 
have  the  subsequent  accounts  taken.  That  is  the  more 
proper  upon  this  biU,  as  it  is  all,  that  is  asked«  No  ao* 
count  of  the  rents  received  by  Faulk^,  or  of  his  pay« 
ments,  is  prayed.  There  is  some  suggestion  of  error  t 
but  specific  errors  are  pointed  out,  and  relief  prayed,  a» 
to  Ookhoin  only.  This  decree  is  wrong  therefore,  so  fiir 
as  it  charges  Goldwin  upon  the  head  of  error  with  FouUi^B 
accounts.  But,  whatever  may  be  done  in  this  cause 
between  the  representatives  of  RaicUffe  and  Goldum 
will  not  affect  the  right  of  the  PlaintifGs,  if  they  choose 
to  call  for  an  account  of  FouU/b  transactions ;  which 
appear  very  suspicious. 


The  next  point   is  upon  the    declaration,    that   the 
[  *-^l  ]      *  Defendant  is  not  to  charge  more  Commission  than  he 

has 
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that  he  has  charged  more.    That. declaration  is  founded     ^ 

ttpon  this ;  that  he  b .  to  be  considered  as  mortgagee  in  ^^ 

possession ;  and  therefore  neither  upon  Che  general  prin<>     .(3pLDWiK% 

eiple  nor  the  law  of  the  island  could  he  take  any  Com* 

mismon,  but  such  as  he  paid;  and  goes  to  this  extent; 

the  error  charged  in  the  bill  being,  that  he  has  elaimed  - 

Conunission  for  the  period)  after  he  ceased  to  reside  in 

the  island,  and  when  he  resided  in  this  country.     I  do 

not  misrepresent  the  bill;  sayings  that  upon  the  pointy 

whether  he  was  entitled  to  Commission,  while  he  resided 

in  the  island,  it    neither  alleges,    that  he  was,  or  was 

Hot     It  distinctly  alleges,   that  he  was  not  entitled  to 

Commission,   while  he  resided  here.     First,   Is  it  the 

law,  that  he  was  not  entitled,  while' in  possession^  and 

in  ihe  Island  ?  Secondly,  Supposing  the  law  to  be  to,  is 

this  the  time,  considering  the  form  of  the  bill,  in  whieh      Mortgagee 

that  ought  to  be  declared?  Considering  him  as  amort-  cannot  origi* 

gagee  independent  of  the  usage  and  law  of  the  Island^  ^^'Ij  stipulate 

Courts  of  Justice  here  apply  to  the  relation  of  mortgagor  ^^^  *  colUteral 

and  mortgagee  upon  Weit  India  mortgages  all  the  prin^  f  ^**!  .^ '  ** 

•  11  t  i>i  ¥•!         that,  if  mterest 

apK  that  exist  as  to  that  reUtion  here.    It  i>  dar^  .,  „^j  ^^  ^^ 

the  mortgagee  cannot  originally  covenant  for  a  collateral  ^^  ^qJ  ^f  |]|o 

adrantage:   also^  if  upon  the  effect  of  the  instrument  year,    it  shall 

there  is  nothing  more  than  that  the  mortgs^ee  shall  do  be  converted 

what  4  mortgagee  ought  to  do  as  trustee,  there  is  no  pre4  into  principal; 

tence  to  say,  the  trust  is  distinct  from  the  mortgage.  ^^*        * 

There  is  nothing  unfair,   or  perhaps  illegal,  in  taking    .  itifTfi 

a  covenant  originally,  that,  if  interest  is  not  paid  at  the  reiver  with  a 

end  of  the  year,  it  shall  be  converted  into  principal.     But  Commission; 

this  Court  will  not  permit  that;    as  tending  to  usury;  as  tending  to 

though  it  is  not  usury  (17).    So  a  mortgagee  Casmot  usury;  but  ho 

stipulate  to  be  receiver  of  the  rents  and  profits  with  «  ™*^  stipnlalo 

Commission.   In  one  case  that  has  been  considered  by  the    ^^  f      ceiveri. 

Court  ^^        P       ^ 
the  mortgagor; 

(17)  Ante,  Waring  v.  Cmliffe,  VoUI,  09,  and  the  note.       ■"?  J^^l  .^J^ 

pomt  a  bailia, 

&c. 
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Court  of:  King's  Bench  usurious  ( 18 ).  But  it  itas  heed 
long  determined  here^  that  though  a  mortgagee  may 
stipulate,  for  a  receiver,  to  be  paid  by  the  mortgagor;  and 
may  appoint  a  bailiff,  &c.  he  cannot  himself  stipulate  for 
any  advantage  beyond  the  interest ;  and  though  it  seema 
to  make  little  difference  to  the  mortgagor,  who  is  receiver^ 
yet  this  Court  considers  it  as  tending  to  usury  and  oppress 
fiion,  and  a  collateral  advantage ;  which  a  man  contracting 
for  a  load. of  money  shall  not  make.  So  upon  this  coin 
tmct:  if  ;a  mortgagee  stipulates  to  enter  and  take  po»» 
fiession,:a3.trusteei  and  Ao  a  variety  of  acts  he  ought  to 
do^  whether  he  stipulatesj  or  not,  he  not  only  shall  not 
have  any  advantage  front  it,^  but  his  stipulating  for  it 
might  perh^s  affect  his  right  to  the  money  lent.  Upon 
the  general  rule  also,  independent  of  contract,  a  mort^ 
gagee  or  trustee  cannot  charge  any  thing .  beyond  wlial 
he  paid  to  tbeqperson,  for  wliose  estate  he  is  accountable^ 
It  ia  impossible  ^der  thes^  bistruments  to  retain  a  shit 
ling  beyond  what  was  paid  fon  Commission  in  this  coun« 
try.  There  is  no  doubt  in  th^  construction  of  thb  in-* 
strument,  he  who  took  possession-  under  it,  is,  except  in 
the  article  expressly  allowed  to  him;  to  act  for  the  person 
creating  the  trust,  if  it  is  a  trust,^  as  he  would  act  fo# 
himself;  and,  if  he  gets  a  merchant  here  to  sell  tha 
proceeds  for  half  the  usual  Commission,  he.jcannot  keep 
the  other  half. 


As  to  the  Conunission,  I  have  formed  an  opinion  upon 
the  point,  how  far  he  is  entitled,  while  resident  in  the 
Island:  but  I  have  some  difficulty  in  declaring  that 
opinion ;  lest  in  a  case  of  this  importance  with  refei^ 
ence  to  West  India  mortgages  I  should  prejudice  thi 
question.    I  am  not  at  present  called  upon  to  declare  any 

opimon 


(18)  Scott  V.  Brest,  2  Term      wick,    post,    Vol.   X,     405. 
lUp.  238.    Langtiaffe  v.  Fen-      Datis  v.  Dandy ^  8  Madd;  170. 
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•bpinion  ttpon  that.    The  Bill  states,  as  matter  of  eiror^ 

^t  the  Commission^  retained  by  him,  while  in  Etigland, 

he  cannot  have  under  .the  law  of  the  island,  or  under 

the  contract;   and  if  by  confining  my  opinion  to  the 

qitestion  before  the. Court  upon  the  pleadings,  I  secure 

to  the  patty  the  opportunity  of  discussing  in  the  Master's 

ofBoe,   the  other  question,  whether  the  Defendant  was 

entitled  to  Commission,  while  in  the  island,  as  what  is 

the  law  of  the  island  must  be  looked  to,  as  a  fact,  there 

will  be  less  risk  of  mistake  by  leaving  that  to  be  decided, 

where  it  can  decided  upon  the  fullest  information,  than 

by  deciding  it  upon  the  pleadings,  that  do  not  put  it 

in  issue*    Leaving  them  therefore  to  bring  that  before 

the  Master,  I  shall  determine  only  the  question  which< 

is  in  issue  upon  the  record  t  vi2«  whether,  after  he  came 

here,  he  was  entitled  to  that  Commission?    As  to  that 

I  am  clearly  of  opinion  that|  neither  according  to  :those 

laws,  nor  a  due  interpretation  of  this  contract,  ciEtn  that 

Commission  be  charged^    According  to  both^  if  tiie  Com- 

mi^ion  could  be  claimed  consistently  with  the  law,  it 

eould  be  claimed  only  by  being  trustee,  agent,   &c.   in 

the  island,  and  personally  taking  care  of  the  man'age- 

ttient  and  improvement  of  the  estate  committed  to  the 

Defendant,  as  such ;  and  if,  instead  of  being  upon  the 

island,  in  the  actual,  personal,  management,  he  trusted 

tiiat  management  to  others,   acting  as '  attoniies :  under 

liinr,  it  b  neither  the  meaning  of  the  laws;  itor,  wjiat  is 

safer  for  me  to  pronounce,  is  it  the  true  intent  and  mean-) 

ing  of  the  contract,  that  he  should  have  the  Cominission* 

^This  is  plain  upon  the  whole  language  of  the  Act ;  and 

S.t  would  be  a  strange  construction,  that  he,  who  is  to 

liave  the  Commission  on  account  of  the  absence  of  the 

^arty,  may  himself  be  absent.    The  Commission  is  the 

:ft^ward  of  personal  care  and  attention ;  and  if  that  care 

^nd  attention  are  not  administered,  the  unquestionable 

principle  of  this  Court  is,  that,  not  being  within  the  case. 

Vol.  IX.  S  upon 
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upon  which  the  Commission  can  be  claimed  upon  thai 
ground,  he  is  in  the  situation  of  a  person  entitled  only 
to  the  Commission  actuaUy  paid  (19), 

This  decree  therefore,  considering  the  nature  of  the 
Bill,  and  the  particular  circumstances  of  the  transaction^ 
ought  to  be  confined  to  error  in  the  accounts  of  Goldwin 
only ;  but  without  prejudice  to  any  demand  to  rectify  the 
account  otFaulks  in  a  suit  against  liim«  Also,  with  an 
opinion  upon  the  point,  whether  the  Defendant  b  ear 
titled  to  Commiflsioni  while  in  the  bland,  I  think  it  more 
consonant  to  the  practice  of  the  Court,  to  confine  the 
declaration  to  the  error,  as  stated  in  the  Bill :  viz.  that  he 
cannot  claim  it,  while  in  England ;  and  without  prejudice 
to  the  question,  whether  he  is  entitled  to  Commission 
while  in  the  bland ;  as  some  light  may  be  thrown  upon 
that  in  the  charge  of  error  before  the  Master ;  and  it  ia 
better  to  withhold  a  decbion  not  called  for  by  the 
pleadingap  As  to  the  accounts  settled  since  the  decease 
of  JRaiclfffe,  I  do  not  concur  in  blaming  Goldwin  upoQ 
that :  but  upon  the  principles  of  thb  Court,  and  what  is 
required  from  pers<m8  standing  in  hb  situalion,  I  cannot 
hold  those  accounts,  so  settled  with  the  executors,  not 
to  be  open  to  fiilL  investigation  in  the  Master's  office.  I 
shall  therefore  vary  the  decree,  as  to  the  former  partih 
eulars :  and  confirm  it  as  to  the  executors^  accounts*  Aa 
to  the.  accounts  settled  with  Ratel^e,  they  must  be  coin 
sidered  as  settled,  not  to  be  opened,  but  to  be  sur* 
charged  and  &lsified(£0). 

(19)  Fcrreti  v,  JSBioet,   2      accounts,  see  the  note,  ante, 
Mer.  68.  Vol.  V,  499. 

(20)  As  to  the  limitotion  of 
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TtfE  EAST  INDIA  COMPANY  v.  DONALD.  1804. 

Jan.  24/il,  Slff. 
^T^E  Bill  stated  the  origin  (21)  of  the  by-laws^  made  Decree  upon 
by  the  Plaintiffsi  to  check  the  practice  of  the  sale  *•  e? ideoee  of 
of  commands  of  their  ships  and  of  offices  on  board  them  *"ngw  witness 
by  the  owners  and  commanders;  requiring  the  owners  ^^y^^  o  po- 
and  commanders  to  enter  into  a  covenant  not  to  sell  or  ^.  ..  ^  ., 
dispose  of  the  command  or  any  other  office  on  board  the  Aoswer  con- 
different  ships  for  any  pecimiary  compensation^  gratuity^  tainiogcircmn- 
or  reward,  whatsoever.  stances  giving 

greater   credit 

Hie  Bill  also  stated,  that  in  1785,  David  Mitchell,  the  ^  *^«  deposi- 
managing  owner  of  the  Plahitiffs'  ship  Fort  William,  ap-  J**""  •  ^^  ^*- 
jjKunted  George  Simson  to  the  command  of  that  ship  on  •  |- 

his  eacecuting  a  bond  in  the  penalty  of  10,000/'.  with  con- 
ditum  for  payment  of  1000/.  for  each  voyage  during    Relief  upon 
his  command.    In  1792  Mitchell  $old  his  interest  to  the  ^  iostrament. 
Defendant ;  and  Simson  was  continued  in  the  command  7***      "  "^^"^ 
00  executing  a  similar  bond  to  him ;  and  the  bond  to       ,     .t^   ^'^ 
MUehell  was  delivered  up.    In  a  charter'^party,  dated  the  norance  of  one 
5th  of  September,  1792,  on  hiring  the  ship  for  freight  on  party,  and  with 
a  voyage  to  the  East  Indies  was  contained  a  covenant  the  knowledge 
that  neither  the  said  master,  nor  the  master  for  the  time  of  the   other, 
being,  or  part-owners,  of  the  said  ship,  shall  or  will  sell,  *^  to  a  fact, 
or  wittmgly  or  willingly  permit  or  suffer  any  other  person  "P^**  which  the 
to  sell  to  the  master  or  any  other  officer  of  the  said  ship.  ^^^     ^  * 

hb  OT  their  place  or  places,  office  or  offices ;  nor  shall 
nor  will  take,  execute,  have,  or  receive^  any  money  or 
gnituity,  or  any  promise,  agreement,  service,  or  reward, 
whatsoever,  directly  or  indirectly,  for  or  in  respect  of 
any  place  or  office  in  or  l>elQngmg  to  the  said  ship,  or 
for  admitting  any  officer  or  officers,  or  any  other  per- 

(2S$f  Sbe  inte.  The  East  India  Company  v.  Neave,  Vol.  V, 
nai    Hmrtwett  v.  Hartwell,  IV,  811,  and  Iho  note,  81 G. 
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son  or  persons  to  go  in  said  ship ;  and  in  case  the  said 
part-owners^  or  any  of  them^  or  the  master  for  the  time 
beiAgy  shall  offend  agunst  the  true  tenor  or  meaning 
hereof^  the  money  or  gratuity  so  received,  and  the  pre- 
mise,  agreement,  service,  or  reward,  made,  paid,  or  given, 
shall  be  considered  as  received  by,  and  given  to  the  part- 
owners  for  the  use  of  the  Company;  and  the  part- 
owners  shall  account  accordingly;  to  be  recovered  by 
action  of  law  or  suit  of  equity. 

The  Bill  farther  stated,  that  the  ship  having  perfomtedf 
the  voyage,  and  the  Plaintiffs  having  no  notice,  that  the 
covenant  was  broken,  the  charter-party  was  deUvered  up 
and  cancelled.  But  the  Plaintiffs  lately  discovered,  dlat 
Simson  had  entered  into  such  bond,  and  paid  1000/.  ac- 
cording to  the  condition ;  and  that  the  Defendant  hadf 
also  appointed  his  brother  purser  to  the  ship;  and  re-' 
eeived  from  him  a  considerable  sum  for  that  appoint* 
ment. 


The  BID  then  suggested  a  pretence,  tlfitt  the  Defendant* 
had  borrowed  1000/.  from  Simson;  and  that,  before  he 
returned,   the  Defendant  delivered  Exchequer  BiHs  of 
that  value  to  a  friend,  in  case  of  the  death  of  the  De- 
fendant before  Simson's  return,  to  be  delivered  to  Simsom, 
or  his  personal  representatives ;  otherwise  to  be  re-deli-' 
vered  to  the  Defendant ;  and  that  they  were  so  re-deli-' 
vered  upon  Simson*8  return ;  and  charged,  that  such  de-' 
posit,  if  made,  was   shortly  before  the  20th  o{  April/ 
1796,  for  the  purpose  of  enabling  the  Defendant  to  sign* 
the  declaration  to  the  Court  of  Directors (22);  the  object 
of  which  was  to  prevent  an  intended  application  to  Par- 
liament to  compel  the  owners  to  make  affidavit,  that  they 
had  not  received  any  premium  for  the  appointment  to  the 
command. 


The 


(22)  See  ante,  Vol.  V,  176. 
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The  bin  prayed  payment  of  the  said  sum  of  1000/. 
and  also  the  suiil  received  from  the  Defendant*s  brother, 
Charles  Donald^  for  the  appointment  of  purser* 

The  Defendant  by  his  answer  stated  the  bond  from 
Simsfm  to  him ;  the  condition  of  which  Was  to  resign  the 
command  upon  the  return  from  the  voyage ;  and  not  to 
interfere  in  procuring  a  voyage  for  the  ship,  or  in  the 
appointment  of  officers ;  stating,  that  Simson  gave  no 
o&er  bond  to  the  Defendant.  He  denied,  that  Sinuon 
ever  g&ve  or  paid  to  or  for  the  use  of  the  Defendant 
100(ML  or  any  other  sum,  except,  that  a  con^derable 
time  after  his  appointment  the  Defendant  received  from 
him  1000/.  as  a  loan,  which  he  intended  to  repay;  and 
accordingly,  in  the  beginning  oi  April  1796  he  deposited 
Exchequer  Bilk  to  that  amount  with  a  friend,  with  an 
indorsement  to  the  effect  stated  in  the  bill;  and  which 
bills,  upon  the  return  of  Simson,  the  Defendant  received ; 
IumL  he  afterwards  repaid  Simson  the  sum  of  10002; 
lie  denied,  that  the  1000/.  was  given  in  any  degree  as  8 
gratuity  for  or  on  account  of  the  command ;  or  othei:* 
wise  than  as  a  loan ;  and  denied,  that  for  the  appoint- 
ment of  purser  he  received  any  gratuity,  &c.  By  a 
fierther  answer  he  admitted,  that  he  never  gave  Simson 
any  security  $  or  paid  him  any  interest  for  the  loan.^ 

•  Simson,  having  been  examined  by  the  Pliuntiffs,  stated, 
iipon  his  cross-examination,  that  on  the  15th  o{  February, 
1793,  before  the  ship  sailed  from  the  river,  he  paid  the 
8mn  of  1000/.  in  consideration  of  the  Defendant's  hav- 
mg  appointed  him  the  commander;  and  on  the  6th  of 
February,  1798,  the  Defendant  paid  back  the  said  sum; 
>Aying,  "  there  is  your  money  again ;"  and  requested, 
that  he  would  resign  the  command ;  which  he  did.  He 
stated,  that  he  never  did  lend  the  Defendant,  previou9  to 
1796,  1000/.  or  any  other  sum ;  ^^d  stated  the  transac- 
tion 
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tion  of  the  bond,  and  the  payment  imder  it,  according 
to  the  bill.        '  • 

Tlie  Attorney  General^  the  Solicitor  Generate  and 
Mr.  WyM^  for  the  PlaintifiB. 
In  Pember  VnM€Uher{9S)  the  rule  is  laid  down,  diaft 
in  deciding  betwecur  the  evidence  of  a  single  witness  and 
the  answer  of  the  Defendant  circumstances  are  to  be 
looked  to ;  and  if  they  turn  the  scale,  and  confirm  the 
testimony  of  the  witness,  at  least  an  issue  must  be  di« 
rected,  to  determine  the  feet;  if  the  Court  will  not  make 
a  decree  in  the  first  instance.  The  rule  was  laid  by  your 
Lordship  with  the  same  qualificatioin  in  Evans  ▼•  Bidtr 
neU{  34  ).  Janson  y.  Bony  ( 35 ),  Onfy  y.  Walker (,itt\ 
and  other  Gases(S7),  are  to  the  same  effect.  In  this 
instance  the  circumstances  attach  so  much  discredit  to 
the  answer,  that  it  cannot  be  believed ;  and  the  witness 
is  positive  to  the  fact,  that  1000/.  was  advanced  by  him 
to  the  Defendant,  as  the  consideration  for  continuiqg 
him  in  the  command  of  the  ship;  and  not,  as  inaiate^ 
by  the  Defendant,  by  way  of  loan. 

Mr.  Richards^  Mr.  BomUlff,  and  Mr.  Trawer^  ftf 
the  Defendant. 
Thq  object  of  this  bill  is  to  recover  a  penalty;  whidi 
cannot  be  the  object  of  equitable  jurisdiction;  and  it 
is  under  extraordinary  circumstances:  the  money,  the 
supposed  medium  of  oppression,  having  been  refunded 
to  the  party,  with  reference  to  whom  this  demand  ia 
set  up.  This  is  very  different  bom  the  case  of  a  lost 
bond,  &C. :  the  deed,  under  which  this  claim  is  made^ 
having  been  in  this  case  delivered  up;  destroyed  by 
the  voluntary  act  of  the  party,  not  by  accident,  or  the 

fiMill 


(23)  1  Bro.  C.  C.  62. 

(24)  Ante,  Vol.  VI,  174. 

(25)  2  Atk.  140. 


(26)  3  Atk.  407. 

(27)  See  the  references  in 
the  note,  ante.  Vol.  II,  S44. 
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fkult  of  the  Defendant  There  is  no  instance  of  rach 
relief  under  an  iostrunient  destroyed  by  the  party  him- 
self; no  fraud;  no  misrepresentatipn.  Wouhl  this  Court 
assist  a  landlord  to  maintain  an  aetion  for  a  fareach  of 
eof  enant^  the  lease  having  been  delivered  up  ? 

the  next  consideration  is,  whether  agmist  the  positive 
d^iial  in  the  answer  your  Lordship  ean  vftaike  a  decree? 
Cfearly  not  without  an  inquiry  at  law»    The  rule  cer«> 
tainly  admits  some  exceptions;  as,  if  the  .testimcaiy  of 
Ae  single  witness  is  confirmed  by  other  witnesseSj  sweavo 
tDg,  that  the  Defendant  has  admitted  the  fact,  as  de^ 
posed  to.     But  there  is  no  authority,  establishing  what 
is  ^now  insisted  on,   that  t^e  rule   is  limited  to  thoise 
eases^  where  each  is  of  equal  credit :  the  PlaindflBi  in- 
sistiiig,  npon  suspicious  circumstances  appearing;  in^  the 
answ^r^  that  the  Court  cannot  bdieve  it.    That  would 
destroy  the  Yule ;  for  the  exception  would  be  found  in 
^ery  case,  to  which  the  rule  could  apply.    From  the 
diflfeienoe  as  to  interest  between  a  witness  and  aDe« 
Ibndant  it  is  impossible  they  can  be  equal  in  credit.    The 
Defendant  by  his  interest  is  utterly  incompetent  at  law. 
But  it  is  not  even  to  be  sent  to  law^    That  certainly  has  * 
been  sometimes  done ;  even  not  directing  the  answer  to 
Ife  read*    Bourn  v^  Wlnimore  ( S8 )  is  a  singular  case  of 
that  sort;  and  questionable^    The  olijection  to  sending 
H  to  law,  with  Uberty  to  read  the  answer^  is  nearly  the 
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TlheMiomey  Generai^  in  Reply, 
TUs  is  by  no  means  a  case  of  penalty ;  but  a  case  of 
mttract;    and  such  covenants  have    been  recognized: 
The  South  Sea  Company  v.  Bunistead{29).     The  East 
India  Company  v.  Atkins  ( 30 ),  before  Lord  Macde^^dd. 

The 

(98)  J^if ^  Ni.  PH.  238.  (30)  Cited  J  £9.  Ca.  Abr. 

(29)  i  Eq.  Ca.  Abr.  11,  78.        78. 
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18M.         The  delivery  of  the  deed,  though  voluntaryi  wa$  *  under 

^^^  a  mistake  and  ignorance  of  the  fact/  to  a  party,  poit 

'East  India    ^^^7  ignorant    Against  such  a  settlement  this  Qouft 

Company      must  relieve  upon  the    head   of  mistake;   though  tli^ 

legal  remedy  is  gone;  upon  the  principle,  on  whie|i 
settled  accoimts  are  opened,  or  money  paid  under  a 
mistake  of  fact  may  be  recover^  back:  a  prppositioii 
as  clear  at  law  as  in  this  Court;  admitted  in  Tomkiiut^ 
Bemet  (31 ).  Gee  v.  Spencer{32 ).  Lauf^d^B  Case  (^> 
Bingham  v.  Bingham  (34),  Twrner  v.  Turner  (3S). 
Cocking  y.  Pratt ( 36  )•  Evans  v.  LleweUyn  {S7 ).  Theie 
authorities  completely  establish  the  rehef  against 
done  imder  mistake.  A  strong  circumstance  in  this 
is,  that  one  party  having  received  money,  for  which  be 
knows  he  ought  to  be  accountable  imder  this  instnunentp 
induces  the  other  to  deliver  it  up.  In  The  East  Imiki 
Company  v.  Neave{3&)  the  charter-party  had  been  der 
livered  up;  but  the  demurrer  was  over-ruled. 


-  As  to  die  other  point,  the  case  is  clearly  within  die 
exception  to  the  rule;  standing  upon  the  evidence  of  a 
witness,  confirmed  by  the  circumstances  appearing  ia 
the  answer;  under  which  the  Defendant  cannot  be  be- 
lieved. 


The  Lord  Chancellor. 
Upon  the  covenant  in  this  charter-party  it  is  dear, 
that  as  to  some  particulars  there  could  be  no  adequate 
relief  at  law :  and  therefore  the  Plaintiffs  came  properly 
into  Equity;  for  the' covenant  goes,  not  only  to  money 
that  might  be  recovered  in  an  action,  but  aUo  to  trana- 

actionsy 


(31)  1  Satk.  22. 

(32)  1  Kerji.  32. 

(33)  Citsd  I  Vern.  32. 

(34)  1  Tet.  126. 


(35)  2  Rep.  Ch.  8;. 

(36)  1  Ves.  400. 

(37)  2  Era.  C.  C.  150. 

(38)  Ante,  Vol.  V,  178, 
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Mkioiis,  in  which  certain  things   are  to  be  speoificaUy 
pefformed.    But,  to  deliver  the  case  from  that,  I  thinkt 
the  true  intent  and  meaning  of  the  covenanti  though  ob- 
jBCured  by  the  singular  language,  in  which  it  is  expressed, 
was:  neither  more  nor  less  than  thise  where  the  party, 
contrary  to  his  contract,  receives  a  sum  of  money,  not, 
that  it  shall  be  considered  as  a  penalty  to  be  enforced, 
bat,  that  in  consideration  of  the  benefits  he  hias  under  the 
eharter-party  the  money  shall  by  force  of  the  contract 
be  considered  had  and  received  tp  the  use  of  the  Comir 
pany ;  and  in  a  common  action  for  money  h^  and  re- 
fdeived,  if  ther^  was  no  difficuky  as  to  the  proof,  the 
iMHiey  might  be  recovered  by  force  of  the  contract  upon 
Aat  footing.    Also  I  am  clearly  of  opinion,  that,  if  the 
mpp^y  is  to  be  considered  |is  ever  having  been  receive^ 
]by  JPofuM  contrary  to  these  stipulations,  then,  if  the 
iremedy  was  not  taken  away  by  delivering  up  the  charter- 
party,  the  money,  onpe  so  received,  must  at  that  moment 
be. considered  as  received  for  the  use  of  theCpmpany; 
imd  unless  there  was  some  accession    by  them  .t6  his 
giving  it  to  others,  he  must  remain  a  debtor  for .  money 
had  and  received  to  their  use ;  and,  taking  it  for  a^Qment, 
.that  the  delivery  up  of  th|e  charter-party  did  nqjt  a^eot  the 
remedy^  an^  th^t  the  copstruction,  that  the  action  is  to 
be  against  the  Captain  only,  cannot  be  maintained,  and 
that  the  money  has  been  paid  over  to  Simson^  assuming 
all  these  facts,  if  it  was  once  received  for  their  use,  it  is 
po  defence  against  them,  that  he  has  thpugl^t  proper  to 
pay  it  back  to  tl^e  person,  from  whom  he  repeived  it 
]i|rithout  their  privity  or  consent ;  for    by  force  of  the 
contract  it  was  held  for  their  use  from  the  moment  it 
yras  received.     The  case  then  is  clear;  unless. this  money 
was  advanced,  not  as  gratuity,  reward,  or  purchase  of  an 
office  but  by  way  of  loan. 
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1804.  The  facts  are  stated  by  Simsony  the  only  witness ; 

"tjT^  upon  the  other  hand  by  the  answer  of  Donalds    The 

East  India    ^^'^^"^  ^  ^  cross  examination  swears  distinctly  and 

Company     without  qualification,  that  he  paid  the  Defendant  lOOOLi 

in  consideration  of  the  Defendant's  having   appoialed 
him  Commander;  and   that  he  never  did  lend  the  I>e*i 
fendant  10001.     His  farther  statement  is  probably  ia- 
aecurate.    Upon  his  representation  he  had  no  right  what* 
soever  to  demand  that  sum  hack  from  Donald.    The  .De^ 
fendant  by  his  answer  solemnly  and  unequivocally,  and  m 
the  most  unqualified  manner,  has  denied  ih2XS%m$am  evef 
did  advance  this  money,  except  by  way  of  loan.    Under 
(luch  4!ircumstance8,  if  the  charter-party  had  not  been 
destroyed,  the  mode  of  proceeding  would  have  been  an 
action  upon  Aat  charter-party ;  calling  Skmom  as  a  wil^* 
ness ;  and  imder  such  circumstances  there  must  have  beoa 
a  verdict  for  the  E(ut  India  Company;  not  upon  db^ 
ground,  that  more  credit  is  due  to  the  one  than  to  ihm 
other,  but,  without  comparing    their  credit,   upon  tlM 
ground,  that  Simson  alone  could  be  heard.    The  rule  of 
fBvidence  is  different  in  equity;  where  the  Judge  mmk 
decide,  faldng  all  the  circumstances  together  not  absiH 
lutely  upon  which   side  the  truth  lies :   but  that  it  ia 
highly  ai|d  morally  probable  the  truth  is  with  one  rather 
than  the  other^    The  rule  of  evidence  here,  as  I  have 
frequently  had  occasion  to  state,  gives  the  Defendant  in 
a  great  degree  the  protection  of  his  own   consdenoe; 
and  I  *have  rather  anxiously  stated  my  notion  of  it :  not 
for  the  purpose  oS  discussing,  whether  it  stands  upon  a 
better  principle  than  the  rule  of  law,  but  to  meet  a  pn^* 
position  I  have  often  heard  and  read ;  that  a  Court  of  Law 
ought  to  do  what  a  Court  of  Equity  ought  to  do.    Upon 
a  bin  of  discovery,  not  praying  relief,  the  Plaintiff  goea 
to  law,  giving  the  Defendant  the  benefit  of  his  answer ; 
if  relief  is  prayed,  the  rule  is  laid  down  here,  (and  it  is 
imteli  too  late  now  to  discuss  the  principle  of  it)  that,  if 

there 
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Aere  is  nothing  more  than  positive  assertion/ unqualified  1804* 

In  the  tenns  of  it,  by  one  witness,  and  a  positive  denial         ^^^ 
by  the  Defendant,  the  Plaintiff  shall  not  have  a  decree;    ^^^^  India 
and  this  Court,  giving  relief  beyond  the  Iiaw,  will  not     Company 
give  it  on  such  terms.    That  has  been  laid  down,  mad  ^* 

acted  upon.    I  agree,  there  may  be  doubt,  whether  the  y^  . 

principle  is  as  just  as  that  of  the  legal  rule,  on  account  a^^^  i-  ^^^ 
iot  the  interest  of  the  party,  to  be  contrasted  with  the  ^y    y^   ^ 
endence  of  a  person  having  no  interest.     It  was  not  Uiere  is  nor 
mdikely  therefore,  that  exceptions  would  be  taken.    But  thing  more 
in  process  of  time  great  diflSculty  arose  upon  taking  it  *■■*  ^  P^^ 
p)r  granted,  that  there  was  an  exception  upon  circum-  ^^•^  unquali- 
stances,  giving  greater  credit  to  the  witness;  as  to  which  ^  *  "^  ^ 
it  must  be  taken,  that  credit  is  given  to  the  circumstances,  „J°'^sitlr.* 
nbstracting  from  the  mind,  if  you  can,  that  one  is  alto>>  denial  bv  the- 
gether  a  disinterested  witness^  Defendant,  the 

PhmUff  shall 

If  the  rule  is  to  be  adopted  without  this  exception,  ^^  •>•▼•  »  *•* 
It  is  difficult  to  say,  upon  what  principle  the  Court  ever  ^^'     ^^^ 
seat  ^uch  a  case  to  a  Jury.    Accordingly  it  appears,  that  ^ 
tome  Chancellor  $  have  done  so :  others  have  not :  and  cnmstances 
in  one  case  Lord  ThurloWf  I  think,  goes  this  length;  giving  greater 
0ialj  if  the  rule  is,  that  equal  credit  is  to  be  given  to  credit  to  the 
eaeh,  and  the  scale  is  to  preponderate  by  circumstances,  witness, 
it  is  the  office  of  this  Court  to  decide  upon  the  pre- 
ponderance :  otherwise  you  call  in  aid  the  assistance  of  a 
Jury  to  enable  you  to  give  equitable  relief,  upon  a  prin* 
dple  directly  contrary  to  that,  upon  which  you  profess 
t6  give  it;  for  it  is  not  consistent,  in  order  to  try,  whether 
die  circumstances  form  a  weight  of  evidence,  sufficient  to 
turn  the  scale,  to  send  it  to  a  Jury ;  one  principle,  upon 
which  they  act,  being,  that  they  will  not  hear  the  De- 
fiondant  without  an  order ;  and  if  they  do  hear  him  under 
an  order,  tliey  hear  him  under    the    prejudice  arising 
from    his    interest;  which    this    Court,    examining   the 
weight  of  those  additional  circumstances  according  to 

the 
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the  principles  of  evidence  in  this  Court/  takes  upon  it 
as  well  as  it  can^  to  dismiss  entirely.  I  confess,  I  do  ndt 
know  how  to  reconcile  all  these  cases ;  except,  perhaps, 
thus;  that  this  Court,  being  willing  to  give  judgment 
upon  the  question,  whether  the  circumstances  outweigh 
the  effect  of  the  rule,  so  as  to  authorise  a  decree  against 
the  Defendant,  will  allow  the  Defendant  to  ask,  that  he 
shall  at  his  peril  withdraw  it  from  this  Court;  and  run 
the  risk  of  an  inquiry,  less  favourable  in  its  principle,  by 
praying  an  issue ;  and  I  incline  to  think,  that  b  the  prior 
ciple,  upon  which  the  Court  ought  to  act  (39). 

■ 

If  this  Defendant  is  desirous  to  have  an  issue,  whether 
the  money  was  advanced  by  way  of  loan  or  gratuitjt 
I  would  rather  say  nothing  more  than  that  he  shall  have 
that  issue.  If  he  will  not,  I  am  prepared  now  to  say, 
what  is  the  true  conclusion.  Another  point  is,  whether 
under  the  circumstances  any  relief  can  be  given;  aind 
whether,  the  jPlaintiffs  having  delivered  up  the  chartiep<^ 
party,  that  fact  puts  an  end  to  the  relief.  With  respect 
to  that  I  am  clearly  and  decidedly  of  opinioni  that  the 
Court  must  refuse  to  act,  as  it  has  constantly  been  in 
the  habit  of  acting  in  many  cases,  not  the  same  perhapr^ 
but  perfectly  analogous,  if  it  refuses  this  equitable  reHeft 
where  the  instrument  has  been  deUvered  up;  satisfaov 
tion  acknowledged  upon  the  judgment;  the  recognizance 
given  up ;  releases,  acquittances,  &c, ;  destroying  the 
remedy  at  law;  but  done  in  ignoranqe  of  a  transaction, 
which  would  have  made  it  conscientious  to  hold  the  in- 
strument, upon  which  the  party  could  most  eff^tuaUy 
have  prevailed  at  law.  Therefore  the  circumstiuice  of 
having  delivered  up  this  charter-party,  instead  of  an- 
swering, tends  to  assist  the  Plaintiff's  claim  to  equitable 
relief.  I  shall  therefore  decide  this  cause,  unless  the 
Defendant  desires  to  have  it  sent  to  a  jury,  with  liberty 
to  examine  both  him  and  the  witness. 

The 

(38)  Lowt/ierv.Lowther,  post,  Vol.  XIII,  05. 
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'  Tke  Defendant  declining  an  issue,  the  Tjord  Chancellor         1804. . 
declared  his  opinion,  that  there  were  ^cumstances  enough         ^"^'*' 

in  this  case  to  authorise  a  decree  against  the  Defendant,  ^         , 
notwithstanding  his  answer,  with  costs.  Company 

Donald. 

Rolls. 
SISSOK  V.  SHAW.  ,     ^^' 

Jan.  2G<A,  31if. 
rpHOMAS  STEELE  by  a  codicil  to  his  Will,  dated     Bequest  of 

the  4th  tX  December y   1787,  gave  some   leasehold  Stock,  Ac.  and 

premises,  and  also  1000/.  Bank  4  per  cent.  Annuities,  and  ^®  interest 

die  interest  and  dividends  to  accrue  due  thereon;  andi  '^ 

to  accme    to 
also  the  money  to  arise  by  sale  of  some  freehold  estates   ,      t*Mii«hii^ 

directed  to  be  sold,  and  the  rents,  until  sold,  to  his  two  ^^^  ereat 
great  nieces  Elizabeth  Sisson  and  Mary  Sissony  equally  nieces,  eqaally 
to  be  divided  between  them  share  aiid  share  alike ;  and  to  be  divided, 
fo  be  assigned,  transferred,  and  paid  to  them,  when  and  and  to  be  as- 
as  they  should  respectively  attain  the  age  of  21 :  but  in  »"gn«<l»  trans- 
case  either  or  both  of  his  said  nieces  should  die,  before  ■®'''^"»  •°** 
she  or  they  should  attain  her  or  their  ages  of  21  years^  ^V^  *       h  ^   ' 
Aen  he  gave  and  bequeathed  the  part  or  share,  parts  or  ^^     should  re- 
shares,  of  her  or  them  so  dying  of  and  in  the  same  to  her  gpectively  at- 
or  their  respective  daughter  or  daughters,  who  should  be  tain  twenty- 
Hving  at  her  or  their  respective  deceases,  equally  between  one ;  witli  li- 
diem,  share  and  share  alike :  but  in  case  she  or  they,  mitations  of 
should  have  no  such  daughter  living  at  the  time  of  her  ^J*®^""  "^^'P^" 
6r  their  respective  deceases,  then  he  gave  and  b(^queathed   ,  ^ 

her  or  their  part  or  share,  &c.  to  her  or  their  respective  jent^  under 

son  twenty-one  to 
*  their  respec- 

tive children;  survivorship  in  case  of  no  children ;  and  a  direction,  that 
the  executors  should  during  the  respective  minorities  of  the  legatees 
.  receive  the  dividends,  interest,  <l'e. ;  and  that  so  much  as  should  be  ne- 
cessary should  be  applied  for  maintenance,  &c. ;  and  the  residue  accu- 
mulate for  their  respective  beueOts,  until  they  should  respectively 
become  entitled  to  their  respective  parts  or  shares  thereof.  l*be  surplus 
interest  goes  with  the  principal  upon  the  death  of  one  udder  tweuty-one 
without  children. 
Maintenance  allowed  for  the  time  past. 
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ftoh  or  sons,   who  should  be  living  at  her  or  their  te^s 
spective  deceases ;  and  in  case  either  of  his  said  great 
nieces  should  die  before  the  said  age  of  21  years,  and 
without  leaving  any  child,  either  daughter  or  soUi  living 
at  her  death,  then  he  gave  her  part  or  share  of  and  in 
the  said  estate  and  premises  unto  the  survivor  of  them, 
his  said  great  nieces  Elizabeth  Sisson  and  Mary  SissoMi 
and  her  issue  female  and  male  in  like  manner,  shares  and 
successions,  as  aforesaid ;  and  he  directed,  that  his  exe- 
cutors should   during  the  respective  minorities  of  the 
devisees  or  legatees  of  his  said  estate  and  effects  therein 
given  and  bequeathed  receive  the  rents,  profits,   divi-* 
dends,   interest,   and  produce,  of  the  said  estate  and 
effects  respectively;    and  that  the   same  or   so  much 
thereof  as  should  be   necessary  should  be  applied   by 
them  for  and  towards  the  maintenance,  education,  and 
support^   of  his  said  devisees  respectively  during  their 
respective  minorities;   and  if  more  than  sufficient  foi* 
that  purpose,    that  the  residue  should  be  from  time 
to  time  laid   out  in  the  Public  Fimds   to  accumulate 
for  their  respective  benefits,  imtil  they  should  respetS 
tively  become  entitled  to  their  respective  parts  or  shares 
tfaareof* 


The  testator  also  empowered  his  executors  to  raised 
any  sum  or  sums  for  the  placing  out  any  or  either  of  hie 
said  devisees;  provided  such  sum  or  sums  should  be 
raised  out  of  the  share  or  part,  or  shares  or  parts,  to 
which  his  said  devisees  would  be  respectively  entitled  of 
and  in  his  said  estate  and  effects,  bequeathed  by  that 
his  Will,  in  case  he,  she,  or  they,  should  attain  his^ 
her,  or  their,  age  or  ages  of  21  years. 


The  testator  died  in  January  1 788.  Elizabeth  Sisson 
died  in  June  1793,  under  the  age  of  SI,  and  without 
issue.  She  and  her  sister  were  maintained  by  the  exe- 
cutors from  the  time  of  the  testator's  death.    The  bill 


was 
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Was  filed  by  the  surviving  great  niece ;  and  the  ques^ 
tions  were,  lst|  Whether  each  took  a  vested  interest 
in  a  moiety  qf  the  rents  and  dividends :  tibe  Defend- 
ant T^hanuis  Sisson,  as  residuary  legatee  of  ^e  father 
and  administrator  of  EUMobeth^  claiming  upon  that 
grouhd  a  moiety  of  the  rents  and  dividends  accrued  in 
her  life  against  the  claim  of  the  Plaintiiffy  as  the  snr^ 
vivor :  Sdly,  As  to  the  claim  of  the  executors  to  be 
reimbursed  the  sums  expended  for  maintenance  and 
education. 


1804. 


SlSSON 

Shavt. 


The  case  was  argued  upon  the  supposition,  that  the 
bequest  to  the  two  grand  nieces  was  residuaryi 

Mr.  Benyan,  for  the  Plaintiff. 
The  first  question  is,  Whether,   as  it  is  clear,  the 
principal  vested    imder  this  Will,    subject   to    be    de«^ 
tested,  the  interest  follows  the  principal?   So  much  o£ 
the  interest  as  has  not  been  applied  for  maintenancei 
must  go,  as  of  the  same  nature  as  the  pxiticipal,  accord- 
ing %o  the  disposition  of  that  by  the  first  part  of  the  coi* 
did]*     I  admit  the  distinction  in  NiehoUs  v.  Osbom{¥)  )f 
Ae  ease  of  a  residue,   that  the  interest  would  go  to 
the  legatee,  and  the  direction  for  devestuig  was  appli- 
cable to  the  principal  only,  not  to  the  interest;  which- 
has  been  followed  by  subsequent  cases  ( 41 ).    But  this 
WiD  has  a  direction,  that  the  interest,  rents,  and  pro- 
fits, shall  be  paid  precisely  in  the.  same  way  as  the  prin- 
dpaL 

The  tieti  question  is.  Whether  the  executors  had  any 
ttght  to  maintain  the  two  infants  out  of  the  property 

devised^ 


(40)  2  P.  Will.  419. 

(41)  Tmetn  v.  TiMien^  1 
P.  Wm.  600.  Taylor  v. 
•Mam,  2  P.  Will.  604.  Cha- 


worth  V.  Hooper^  Hawkvu  .v« 
Combe,  1  Bro.  C.  C.  82,  336. 
Gibton  v«  Ld.  Monifart,  1  Fe«« 
486. 
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devised  and  bequeathed^  to  them?    The  case  df  yliMl 
y«  PmUngUm  (4S  )  seems  to  have  been  shaken. 

The  Mastbr  of  the  Rolls^ 
That  case  has  been  very  much  shaken.    I  have  fi 
two  decrees  by  Lord  Ahafdetfy  allowing  maintenanes 
the  time  past  (43). 

Mr.  Richards^  for  the  brother  of  the  de<^ 
child,  the  residuary  legatee  of  their  father^  a 
fendant. 
This  was  a  vested  interest  in  the  two  sisters;  i 
being  a  residue,  from  the.  nature  of  the  property  it  cai 
interest.  In  Tissen  v.  IUsen{44f)  the  Lard  Chama 
says,  '^  to  make  the  refits  Upd  profits  of  an  estate  tc 
*i  over  there  ought  to  be  very  express  words.  Thb 
dicH  cdntains.  words  against  th^  inference,  that  thi 
terest  should  go  oven  Without  doubt  the  whole  inli 
might  have  be^i  applied  for  maintenance  and  eduoof 
In  order  to  carry  it  over  with  the  capital  it  was  neoen 
to  give  the  same  direction  with  respect  to  it:  but,  i 
separating  the  interest  from  the  capital,  he  direct^ 
accumulation  for  their  respective  benefits,  till  they  aly 
respectively  become  entitled  to  their  respective  paii| 
shares  thereof* 

Mr.  Romitty  and  Mr.  Mollist,  for  the  Executon. 

As  to  the  right  of  the  executors  to  be  allowed  what 

been  applied  for  maintenance  and  education,  the  cas 

Andrews  v.  Partington  has  been  departed  from  in  ni 

instai 


(42)  3  Bro.  C.  C,  60. 

(43)  See  Mundy  ▼.  Earl 
Hawe,4Bro.  C  C.  223.  Ante, 
Hotie  V.  Pratt,  Vol.  Ill,  730. 
Oreenweil  v.  Greenwell,  V, 
194;  and  the   cases  in  the 


notes.  Pawlins  v.  OoUff 
V,  440.  Beeves  v.  Brfi 
Sherwood  v.  Smith,  VI,  < 
454. 

(44)  1  P.  Witt.  600. 
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k^tano^s ;  and  is  ndt  now  the  law :  Hoste  v.  Pratt  ( 45.)  V 
m  which  case  Lord  Redesdale^  then  SoUcitar  General^- 
observed,  that  Ijordi  ThurUm  Changed  his  opinion;  a  cir- 
cmnstance  that  has  not  been  attended  to  in  these  cases^ 
The  greatest  mischief  would  follow  iGrom  th^  rulcy  as  it 
was:  first  laid  down  by  Lord  ThkrUno;:  It  would  neCelB-* 
siurily  put  the  estate  of  the  testator  to  a  great  expence^' 
ladiis  case,  for  instance/  no  suit  was  instituted;  and  ac-* 
cording  to  that  rule,  though  the  father  should  have  been' 
utterly  incapable  of  ipaintaining  them,  they  never  could 
have  been  maintained  without  the  expence  of  a  suit  and 
reference  to  the  Atbister.  It  appears  by  the  Master's 
Report  in  this  cause,  that  the  father  was  not  of  ability  to 
maintain  the  children ;  and  the  intention  is  clear.  Under 
diese  circumstances,  the  limited  situation  of  the  father,' 
and  thie  anxious  desire  of  the  testator,  that  the  chil* 
dren  should  be  maintained  and  educated,  the  Court  will' 
sorely  hold,  that  the  executors  have  done  a  reasonable 
thing. 


18D4. 


SiSSON 

Shaw.' 


Mr.  Benyan^  in  Reply,  gave  Up  the  question  as  to  the' 
aSowance  to  the  executors  for  maintenance;  and  upon' 
die  other  question  insisted,  that  in  the  first  part  of  the* 
codicil  the  intention  is  clear,  that  the  interest  shall  gb^ 
over  as  well  as  the  principal;  and  the  subsequent  ambi- 
guoios  words,  though  omitting  a  gift  to  the  survivor,  ^ 
carry  on  the  same  idea. 


The  Master  of  the  Rolls. 
<  This  being  a  bequest  of  a  residue,  they  would  have' 
been  entitled  to  interest  for  their  lives,  though  they  did 
not  Uve  to  receive  the  principal;  and  whether  inteirest 
was,-  or  was  not,  mentioned.     Here  the  testator  gives  it 
expressly;  but  he  directs  both  principal  and  interest  to ^ 
be  assigned,  transferred,  and  paid,  to  them,  when,  and  as/ 

.    ;  '        •  ■ theyi 

(46)  Ante,  Vol.  Ill,  730. 

Vol.  IX.  T 


Bequest  of  a 
residue,  pay- 
able at  a  future 
time,  carries 
interest ; 
though  the  le- 
gatee does  not 
live  to  receive 
the  principal. 
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they  should  respectively  attuii  the  age  of  £!•  Then^*  i 
case  either  or  both  9hoiiId  die,  before  ahe  or  they  ahawl 
attun  her  or  their  ages  of  81,  be  gires  the  part  or  $lkm 
parts  or  shares,  to  her  or  their  respective  daughter  t 
daughters,  &c.  What  he  gives  over  in  case  of  eitlif 
dying  before  21  seems  to  be  the  whole,  that  was  anh 
cedently  given:  viz.  the  whole  of  both  principal  and  ii 
terest.  The  expression  is,  ^'  of  and  in  the  same  :'*  that  i 
the  principal  and  interest,  that  were  to  be  assigned^  traa 
fbrred,  and  paid,  to  them  respectiv^y  at  21.  Then  afts 
wards  by  way  of  direction  or  authority  to  the  trustees,  K 
empowers  them  to  lay  out  so  much  as  may  be  necessai 
in  the  maintenance  and  education  of  either.  That  is 
disposition  of  so  much  of  the  interest  as  the  tnisMM 
shall  think  fit  to  lay  out;  and  so  far  it  must  be  admiftta 
that  it  is  a  repeal  of  that  part  of  the  Will,  by  which  tl 
whole  interest,  together  with  the  principal,  would  hsi 
gone  over  in  the  events  described.  'Die  question  theiift : 
only  with  regard  to  the  surplus  remaining,  after  the  ^ 
ecutors  shall  have  laid  out  what  is  necessary  for  mail 
tenance  and  education.  With  regard  to  that  the  testate 
does  not  appear  to  make  any  new  disposition,  as  £tr  I 
respects  the  interest  of  the  children,  but  only  by  way  i 
continuing  the.  direction  to  the  executors  how  to  act  wit 
regard  to  the  surplus ;  that  it  shall  be  laid  out,  to  aoci 
mulate  for  their  benefit  until  the  respective  ages  befbi 
fixed  for  restoring  that  surplus  to  precisely  the  saa 
situation,  in  which  it  before  stood.  He  knew,  he  ha 
varied  the  first  direction  by  the  direction  to  the  execi: 
tors ;  so  that  the  whole  could  not  go  over.  Then  as  t 
the  remainder,  he  directs  it  to  be  laid  out  to  accumidbf 
for  their  benefit;  blending  it  with  the  original  shares 
ftom  which  it  is  not  to  be  distinct ;  and  it  is  to  be  pai 
at  the  same  period,  at  which  they  become  entitled  t 
their  original  shares.  It  amounts  therefore  to  a  plai 
diwetioR,  that  the  interest  shall  go  with  the  principa 

exce[ 
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in  maintenance.  o^^''*' 

SlSSON 

Shaw. 
The  Master  of  the  Rolls. 

Thii  does  not  appear  ta  be  the  case  of  &  residue.  Jam;.  9Ut^ 
It  k  ft  bequest  of  different  parts  of  the  property,  not  re- 
sidoaiy.  But  in  my  opinion  it  will  make  no  difierence, 
whether  it  is  to  be  considered  simply  as  a  legacy,  or  as 
a  residue ;  for  it  seems  to  me,  the  testator  has  disposed 
of  diis  interest  The  cases  referred  to  for  the  admihi- 
stratop  of  the  deceased  grand-niece,  are  aU  cases,  where 
the  testator  has  said  nothing  about  the  interest.  Here 
he  makes  an  express  disposition  with  respect  to  it.  Ilrst» 
he  takes  out  aU,  that  is  necessary  for  maintenance ;  and| 
if  there  is  any  surplus,  he  directs  an  accumulation  for 
diek  respective  benefits,  until  they  should  respectively 
become  entitled  to  their  respective  shares  of  the  capital* 
Ilk  clear,  he  meant  the  accumulated  interest  to  go  in 
die  same  way  as  the  principal.  There  could  be  no  other 
object  than  to  give  it  to  the  person  taking  the  principal ; 
and  at  the  same  time.  The  word  '^  resi)ectively,"  k 
answered ;  bectiuse  each  had  a  chance  of  being  the  sur- 
vivor ;  and,  as  the  event  happens,  one  or  the  other,  or 
both,  would  have  a  chance. 

There  is  no  difference  therefore,  whether  thk  k  a 
fesidue  or  a  money  legacy. 
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Feb.  Ath. 

ComrajBooe. 
by  a  Ward  to 
her  Guardian 
under  the  cir- 
cumstances set 
aside  upon 
grounds  of 
public  policy^ 
after  a  great 
lapse  of  time. 

Relief  on 
grounds  of 
public  policy 
to  particepg 
criminu. 


HATCH  V.  HATCH. 

npHE  bill  was  filed  by  Thomas  Hatch  ajod  his  wife,  to 
be  relieved  against  a  conveyance  of  the  advowaon 
of  Sutton  by  .the  Plaintiff  Mrs.  Hatch  to  the. Reverend. 
Oiles  Hatch,  under  the  following  drcumstances : —  . 

The  Plaintiff  Mrs*  Hatch,  at  the  age  of  four  yean,, 
upon  the  death  of  her  father  became  seised  in  fee  of. 
the  manor  and  rectory  of  Sutton :  the  former  worth  about. 
15,000/. :  the  latter  about  200L  a  year;  capable  of.  im-. 
provement.     Giles  Hatch,  who  had  married  her  sister,, 
was  her  guardian.    She  Kyed  with  him  tiU  her  marriage; 
and  he  received  ISO/,  a-year  for  her  maintenance. .  The. 
rectory  becoming  vacant  during  her  minority,  Giles  Hatch 
was  presented.    In  October  1779,  she  came  of  age;  an<i 
on  the  20th  of  January,  1780,  she  executed  the  coif- 
veyance ;  in  consideration,  as  it  was  expressed,  of  her. 
great  friendship,  kindness,  and  regard  for  him,  the  care, 
taken   of  her   by  him,   loye  and   affection,   and     lOtf*. 
Thomas  Hatch,    who  was  an  attorney,  and  brother  of 
Giles,  prepared  the  deed ;  and  was  one  of  the  attesting 
witnesses.     She  continued  to  live  with  Giles  HcUch,  who 
deducted  the  same  allowance  for  her  maintenance,  till 
1784;    when  she  married  Thomas.    In  1800,  after   that 
death  of  Giles,   they  filed  the  bill ;  charging  fraud  in 
obtaining  the  conveyance ;  that  she  was  very  deaf;  and 
intended  only  to  grant  the  next  presentation.   An  account 
was  settled  between  her  and  Giles  Hatch  in  1780. 


The  Attorney  General,  Mr.  Piggott,  and  Mr.  Cox, 
for  the  Plaintiffs. 
This  conveyance  is  bad;  as  being  within  the  cases, 
in  which    upon   grounds    of   public  policy  this    Court 
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kad  d(§tenn]ned  against  6uch  transactions  between  suck 
parties :  the  one  in  loco  parentis,  in  nature  of  a  guardian 
to  the  other  during  her  residence  with  him ;  and  for  the 
last  seven  years  of  her  minority  imder  his  care  and  tui- 
tion :  the  conveyance  only  three  months  after  attaining 
her  age;  containing  all  the  covenants  usual  between 
vendor  and  vendee.  The  principles  of  this  Court  will 
not  uphold  a  conveyance  by  a  ward^  just  of  age,  to  her 
guardian,  upon  grounds  of  pubhc  policy.  In  Crdyy. 
Mansfield(46 )  the  Master  of  the  Rolls  lays  down  this 
position :  **  there  is  another  proper  head  of  equity  for 
''the  consideration  of  this  Court,  which  will  always 
f'liold  a  very  strict  hand  over  all  deeds,  purchases,  and 
f  *  conveyances,  obtained  from  yoimg  gentlemen  soon 
''  after  coming  of  age  by  persons  presuming  too  much 
**  on  the  confidence  reposed  in  them,  and  drawing  them 
<f  in  to  execute  the  deeds/' 


1804. 


The  principle  is  more  strongly  illustrated  in  Pierse  v. 
Waring  ( 47  ][,  cited  in  that  case,  and  in  Hylton  v.  Hyl^ 
ton  (  48  ) ;  in  which  last  case  the  rule  is  thus  laid  doWn  by 
Lord  Harebmcke ;  "  where  a  man  acts  as  guardian,  or  a 
"  trustee  in  nature  of  guardian  ( 4d  ),  for  an  infant,  the 
''Court  is  extremely  watchful  to  prevent  that  person's 
taking  any  advantage  immediately  upon  his  ward  or 
cestui  que  trust  coming  of  age,  and  at  the  time  of 
''  settling  the  account,  or  delivering  up  to  the  trust ;  be- 
*'  cause  an  undue  advantage  may  be  taken." 


€t 


it 


Hatch 
Hatch; 


'    One  circumstance,  considered  by  Lord  Hardwicke  a 
main  ingredient  is  the  account  being  settled  at  the  time ; 

the 


(40)  iFet.  370;  see  p.381. 

(47)  Cited  1  Ve$.  380.  2 
Va.  548.  Stoted  from  the 
Register's  Book  in  Mr.  Cox's 
note,  1  P.  mil.  118,  to  The 
Duke  of  Bamilton  v.  Lcrd 
Mohun, 


(48)  2  Ves.  547.  The  prin- 
ciple extended  beyond  ^the 
minority.  MeUish  v.  MeUUh, 
1  Sim.  Sf  Stu.  138. 

(40)  Reveit  v.  Harvetf,  1 
Sim.  ^  Siu.  502. 
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tbe  relation  not  being  put  oflp.  JnPierse  t.  WairUkg  die 
♦  Tepresentative  succeeded  in  setting  the  gift  aside ;  die 
party  having  been  satisfied  with  it  The  principle  is  re- 
cognized in  other  cases:  Osmond y*  Fitzroy  (50)  and 
The  Duke  of  Hamilton  v.  Lord  Mohmn  (  51 ).  The  last 
case  is  Griffin  v.  De  VeuUe  (52).  The  principle,  pro* 
tection  of  the  ward  firom  the  undue  influence  of  the 
guardian,  must  be  applied  generally,  firom  the  difScully 
or  impossibility  of  raking  into  the  circumstances,  how 
far  the  impression  was  made  upon  the  mind  of  the  ward 
during  minority.  As  to  the  circumstances  in  diis  case, 
that  the  Plaintiff)  the  husband,  was  concerned  in  the 
transaction,  he  is  only  joined  for  conformity.  The  relief 
is  due  in  respect  of  the  interest  of  the  wife.  It  must 
be  admitted,  that  no  effectual  step  was  taken,  till  this 
bill  was  filed.  But  time  alone  is  not  an  answer  in  cases 
of  fraud,  or  those  cases,  dei)ending  upon  grounds  of 
public  policy.  In  this  instance  the  only  period,  that  can 
be  taken  into  consideration,  is  from  1780  to  1784. 


T/teLord  Chancellor. 
In  Wells  y.  Middkton  (53),  in  the  House  of  Lords, 
in  1785,  where  Lord  Thurlow's  decree  was  affirmed, 
all  these  cases  relating  to  trustees,  guardians,  attor- 
lues  (54),  &c.  were  much  considered,  and  the  rule  very 
strongly  laid  down  by  Lord  Thurlow.  That  was  the  case 
of  a  managing  attorney,  obtaining  a  deed. 

Mr. 


(50)  3  P.  Wm.  120.  Sec 
another  case  of  a  servant, 
Nantes  v.  Corrock,  ante,  182^ 

(61)  I  P.  mil.  IIQ. 

(52)  3  Wooddes.  App.  10. 
1  Bac.  Abr.  edition  by  Gwil- 
7tm,  109. 

(53)  1  Cox,  112.  Cited 
post,  Vol.  XII,  372,  Morse 
V.  Roxjal;  XIII,  62,     Lady 


Ormond  v.  HtUckinsan  ;  138* 
Wright  v.  Proud ;  by  Lord 
Erskine,  C.  from  a  MS.  note ; 
and  by  Lord  Eldan,  XVIII. 
127. 

(64)  Ante,  Gibson  v.  Jeyes, 
Vol.  VI»267,  and  the  note, 
280.  Newman  7.  Payne,  II. 
199,  and  the  note,  204. 
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Mr.  Mansjleldf  Mr.  RomUly,  and  Mr*  Hari,  for  the 
Defendant. 
Another  very  wholesome  jninciple  is,  that  this  Cou|t 
wiH  not  enforce  stale  claims,  suffered  to  lie  dormant 
£ar  a  great  length  of  time.  This  bill  is  filed  twentjr 
^  jfears  after  the  transaction;  after  the  death  of  the  party, 
who  obtained  the  deed,  and  also  of  one  of  the  subscribe 
hog  witnesses :  the  other  under  such  circumstances,  that 
he  cannot  be  examined :  the  property  havhig  been  all 
diat  time  dealt  with  by  the  party  as  his  own,  made  the 
subject  of  family  arrangement,  and  disposed  of  by  WiQ. 
Admitting  the  principle,  the  question  b  upon  the  parti* 
eular  circumstances.  The  biH  seeks  to  set  aside  this 
conTeyance  upon  the  grotmd  of  fraud,  one  of  the  Plain* 
tiflfk  having  been  a  principal  actor  in  that  fraud.  Utidef 
the  Statute  of  Limitations,  if  once  the  time  has  begun 
to  run,  it  goes  on,  notwithstanding  the  party  comes 
under  any  legal  disability.  The  object  of  this  lady 
was  bounty :  a  provision  for  the  femily  of  a  near  con* 
nection. 


1804L 


HATCtt 

ek 
Hatch* 

[♦295] 


The  Lord  Chancellor  said,  that  in  such  a  case,  if 
recently  made,  he  should  not  trouble  the  Attorney  General 
to  reply  (55);  observing  however,  as  to  the  four  years 
preceding  her  marriage,  that  she  was  to  all  intents  and 
purposes  a  ward  till  the  month  of  June  preceding  the 
marriage ;  when  she  was  taken  out  of  the  custody  of  her 
guardian  by  Thomas  Hatch. 

The  Attorney  General  insisted,  that  the  circumstances 
got  rid  of  the  presumption  from  the  lapse  of  time ;  which 
will  not  do  without  shewing  acquiescence,  after  the  in- 
fluence ceased ;    especially,  where  the  party  was  under 

eonrerture. 

The 


(55)  1  Ball  Sf  Beat.  IGD. 


Hatch 
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1804.  The  Lord  Chancellor. 

The   circumstances  of  this  case  are  to  be  lamented. 
Xt  is  proved  by  the  evidence  for  the  Defendant,  that 

Hatch.  this  lady  was  so  deaf,  that  for  the  purpose  of  conversiDg' 
with  her  it  was  necessary  to  use  the  intercourse  with  the 
Angers,  Under  these  circumstances  a  duty  was  imposed 
upon  her  guardian  and.  her  attorney  to  give  her  .full  in- 
formation.   Her  guardian,  when  she  came  .of  age,  was 

[  ♦  206  ]  ♦  in  the  enjoyment  of  the  living.  He  therefore  roust  have 
distinctly  understood  the  value :  not  only  the  actual  value 
lit.  that  time,  but  its  improveable  nature  and  quality.  Jt 
is  not  like  .the  case  of  a  conveyance  of  an  estate,  yield- 
ing a  certain  rent,  or  stock,  yielding  dividends,,  or  an 
annmty,  a  certain,  annual  profit.  This  is  property  of 
such  a  nature,  that  one  party  may  be  fully  acquainted 
with  the  value ;  and  •  no  one  else  can  have  any  cor-. 
rect  information  upon  it  except  from  that  person.  An 
account  was  settled  upon  the.  11th  of  December,  1780. 
But  it  is  much,  more  materia^  that  her  guardian  con^ 
nues  in  possession  of  her  property  till  her  marriage; 
settles  accounts ;  and  deducts  the  same  sum  for  her  main- 
tenance. The  relation  therefoore  had  not  ceased.  To 
say,  that  under  such  circumstances  such  a  deed  should 
stand,  would  not  only  not  be  according  to,  but  would 
run  directly  counter  to,  all  the  authorities.  This  is  an 
infinitely  stronger  case  than  any  in  my  recollection :  n^uch 
as  J  have  been  versed  in  them,  and  obliged  to  look  into 
them  in  the  case  I  mentioned.  The  value  of  the  manor 
and  rectory  ought  to  have  been  estimated,  not  sepa- 
rately, but  with  reference  to  the  connection  between 
them.  Looking  at  this  as  a  recent  transaction,  is  there 
any  pretence  for  saying,  a  girl,  just  21,  and  such  as  she 
is  described  to  have  been,  knew  any  thing  of  the  value? 
Is  it  proved,  that  he,  in  the  immediate  perception  of  the 
profits,  gave  her  any  estimate  of  the  gross  or  improve- 
fible  value  ?    Upon  her  attorney  also  there  was  a  duty, 

whicl^ 
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%hieh  he  most  grossly  violated.    This  case  proves  the  1804. 

lirodmn  of  the  Court  in  saying,  it  is  ahnost  impossible  in        ri^^^^ 
the  course  of  the  connection  of  guardian  and  ward,  at-  ^^ 

tameyand  dient(56),  trustee  and  cestui  que  trust  {57 ),       Hatch; 
*  that  a  transaction  shall  stand,  purporting  to  be  bounty      DifBcalty  in 
for  the  execution  of  antecedent  duty.     There  may  iA>t  sastaioiDg  a 
be  a  more  moral  act,  one,  that  would  do  more  credit  to  transaction/)! 
a  young  man  beginning  the  world,  or  afford  a  better  l>o«ntJ'  >n  the 

omen  for  the  future,  than  if,  a  trustee  having  done  his   ,.         inr    / 

, .  , .     ,. .  dian  aadWard, 

duty,  the  cestuy  que  trusty  takmg  it  mto  his  fair,  se-  uti^yney  ^j^^ 

lious,  and  well-informed,  consideration,   were  to  do  an  client  trustee 
act  of  bounty  like  this.     But  the  Court  cannot  permit  it ;  aad  cestui  qmt 
except  quite  satisfied,  that  the  act  is  of  that  nature,  foi^  trust. 
the  reason  often  given;   and  recollecting,  that  in  dis-      L     ^^^  J 
cussing,  whether  it  is  an  act  of  rational  consideration, 
an  act  of  pure  volition,  uninfluenced,  that  inquiry  is  so 
easHy  ba£Bed  in  a  Court  of  justice,  that  instead  of  the 
spontaneous  act  of  a  friend,  uninfluenced,  it  may  be  the 
impulse  of  a  mind,  misled  by  undue  kindness,  or  forced 
by  oppression ;  the  difficulty  of  getting  property  out  of 
the  hands  of  the  guardian  or  trustee   thus  increased ; 
and  therefore,  if  the  Court  does  not  watch  these  trans^ 
actions  with  a  jealousy  almost  invincible,  in  a  great  ma- 
jority of  cases  it  will  lend  its  assistance  to  fraud ;  where 
the  connection  is  not  dissolved,  the  account  not  settled, 
every  thing    remaining    pressing  upon  the  mind  of  the 
party  under  the  care  of  the  guardian  or  trustee. 

If  this  bin  had  been  filed  in  1784,  it  would  have  been 
clear,  this  guardian  should  not  hold  the  benefit  of  this 
;  deed.  But  it  is  said,  the  length  of  time  makes  a  ma« 
terial  difference :  and  also,  that  if  relief  is  due  to  her, 
she  is  not  to  have  it  on  account  of  the  part  her  husband 
had  in  the  transaction :  and  I  admit,  if  ever  there  was  a 

married 

(56)  Ante,  Gibson  v«  Jeyes,  ante,  234,  aad  the  references 
Vol.  VI,  267.  in  the  notes,  (88)  and  (80), 

(%l7)  See  Coles  v.  Trecothick,      page  240. 
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married  womaiii  whose  case  was  likefy  to  be  entangled  io 
difEcqlty  by  the  blameable  conduct  of  the  person*  who 
becomes  her  husband,  this  is  that  case.  But  what  ia  the 
difficulty  ?  I  do  not  deny,  that  length  of  time  is  of  great 
consequence  in  all  these  cases  of  fraud,  breach  of  the 
poUcy  of  the  law,  &c«  But  in  aD  cases  it  is  some  evi-- 
♦  dence,  that  the  transaction  was  understood  at  the  time 
not  to  be  fraudulent;  and  that  there  might  have  been 
some  circumstances,  of  the  possibiUty  of  which  the 
party  ought  to  have  the  advantage.  But  the  evidence 
in  this  case  is  the  answer;  and  all  the  imbecility  of  the 
casein  1780  is  carried  do¥m  to  the  period  of  her  mar- 
riage. Under  the  circumstances  it  may  be  said  in  a  £ur 
sense,  she  never  was  her  own  mistress ;  being  with  her 
guardian  until  her  marriage,  and  with  her  husband  since. 
I  am  clearly  of  opinion,  this  relief  could  not  have  been 
denied  in  1785;  and,  if  at  that  time  the  case  was  dear, 
this  unrighteous  transaction  cannot  be  made  holy  by  the 
circumstance  of  coverture.  That  dispenses  with  the  ne- 
cessity of  making  complaint.  There  is  nothing  calling 
upon  me  to  suppose  a  case  of  valuable  consideration; 
but  it  is  the  naked  case  of  a  ward  under  the  dominion 
of  her  guardian  part  of  the  time,  and  of  her  husband 
the  rest.  There  could  be  no  doubt  of  the  reUef  there* 
fore^  if  she  was  sole  Plaintiffl 


As  to  the  other  consideration,  I  am  very  sorry  to  give 
the  husband  any  relief.  But  I  know  no  instance  in 
cas^  of  rehef  upon  the  policy  of  the  law,  where  the 
objection,  that  a  party  not  deserving  the  relief,  wiU  get 
it,  deriving  it  through  the  other,  has  prevailed.  Suppose, 
she  liad  died  before  marriage ;  and  had  devised  to  him ; 
or,  he  had  become  her  heir.  The  transaction,  if  not 
good  against  her,  is  not  good  against  him ;  for  through 
her  right  it  is  that  he  gets  any  benefit.  Length  of  time 
also,  with  reference  to  the  particular  nature  of  this  pro- 
perty, does  not  afford  so  considerable  an  objection  as  in 

•some 
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mane  of  the  cases.  The  Hvfaig  was  enjoyed  by  a  title 
paramount  this  instrument  during  the  life  of  Giles 
Hatch.  This  is  very  different  from  the  case  of  stock, 
annuity^  or  estate :  the  income^  of  which  is  received  from 
time  to  time.  But  the  church  was  iiill  of  the  grantee 
*  of  the  advowson  before  the  grant;  and  even  at  law  the 
period  of  exercising  ownership  might  not  occur  for  thirty 
years.  Hence  there  is  a'  great  difference  in  considering 
the  just  inference  from  the  length  of  time  suffered  to 
elapse  afler  the  period,  at  which  the  instrument  might 
have  been  complained  of. 
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Under  the  circumstances  of  this  case  this  instrument 
cannot  be  permitted  to  stand;  and  must  be  delivered  up 
to  be  cancelled.  But,  that  the  principle  of  the  decree 
may  be  imderstood,  though  if  the  wife  had  survived  her 
husbandf  and  then  the  bill  had  been  filed  by  her,  I 
should  have  directed  the  deed  to  be  cancelled,  with 
costs  to  be  paid  by  the  Defendant,  on  account  of  the 
conduct  of  the  husband  I  shall  direct  it  without  costs. 


T%e  Lord  Chancellor  afterwards  noticed  the  case 
of  Shirley  v.  Ferrers^  as  an  instance  of  relief  given  to 
Particeps  Criminis  ( 58 ). 

(58)  Ante,  Vol.  Ill,  373. 


LUCAS  V.  TEMPLE.  1M4. 

Jnso.  9ih» 
TTTPON  exceptions  one  point  made  was,  Whether  an     The  proper 

exception  could  lie  for  costs,  if  joined*  with  other  course  for 
matters?  Costs  is  by 

Petition,  not 

The  Solicitor  General  and  Mr.  Bichardg,  m  support  ExeepUon. 

of   the  exception,    cited  the  case  of  Holbeck  v.  SyU 

resierC  59). 

Mr. 

(»)  Ante,  Vol.  VI,  417.    PUt  r.  Maclaetk,  3  Bro.  C.  C. 
321. 
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1804*  Mr.  Rofnilly,  conirdi  insiated,  'that,  there  ought  to  be: 

^^^^'^  a  petition. 

Lucas 

Templb.  *  7%e  Zrorc^  Chancellor  expressed  doubts  as  to  the 

[  *300  ]      distinction  takenin/fo/becA  v.  Sylvester;  and,  observing, 

that  frivolous  exceptions  would  be  taken,  merely  for  the 

sake  of  costs,  said,  his  opinion  was,  that  exceptions  will 

not  He  for  Items  of  costs,  which  were  Items  properly 

'  falling  within  the  description  of  those  costs,  which  the 

-.  Master  was  to  tax. 

Rolls. 

1803. 

July  2d,  4th.  •  — 

Dec.  23d. 

1804.  SCHENCK  v.  LEGH. 

Feb.  eth: 
Portions  to  be  T\^  the  settlement,  dated  the  8th  of  October,  1757, 
paid  or  trans-  subsequent  to    the  marriage  of  John  Rotcles  and 

ferred  at  Elizabeth  Leghf  the  parents  of  Mrs.  Schenck,  the  trusts 

twenty-one  or  ^£  which  are  stated  in  the  former  cause,  Legh  v.  Haver- 
•  tl  r  '  f  •^^^  (^)'  *^  ^^  *^®  ^^^  ^^  3000/.,  it  was  recited,  that  by 
the  Barents  articles,  executed  in  1740,  previous  to  the  marriage, 
entitled  for  -Charles  Legh  agreed  to  settle  3000/.  to  the  separate  use 
life,  not  to  be  of  Elizabeth  Legh,  and  after  her  death  for  her  chil^rep 
paid,  assigned,  at  the  age  of  twenty-one  or  marriage,  provided  she  shouU 
or  transferred,  marry  with  consent;  that  she  had  married  without  con- 

4*11       t\^      *  J  *       ■ 

1     ueir  ae-     ^^^^^^  ^nd,  that  Rowles  after  the  marriage  had  proposed  to 

. '     ...     Charles  Lesh  to  make  a  settlement  upon  his  wife  upon  con- 
survivorship  m  ^  ,.  i/.. 

case  of  the      sideration  otLegh^s  giving  up  the  forfeiture,  and  securing 

death  of  any  the  like  sum  of  3000/.  for  the  benefit  of  her  and  her 
before  his,  issue ;  and,  that  Legh  had  paid  to  Rowles  or  his  wife  all 
l^er  or  their, .  the  interest  become  due  since  the  marriage ;  and  in  pur- 
shares  shoald  suance  and  performance  of  the  said  proposal,  and  in  con- 
be  payaUe,       sideration  of  the  marriage  already  had,  &c.  the  sum   of 

fw^r        '  3000^' 

marriJ^ln"'  <«»>  «*P«'^  "^'  Vol.  V,  462. 

the  life  of  the  parents. 

Upon  a  farther  proviso  for  a  limitation  over  in  the  event  of  no  child 
living  at  the  death  of  the  survivor  of  the  parents,  or  the  death  of  a]l» 
before  the  fund  should  be  so,  as  aforesaid,  payable,  &c.  whether  con- 
tingent, Quarc. 


CASES  IN  CHANCERY. 


dot 


9000/.^  secured  upon  a  mortgage  for  500  years,  war 
settled  to  the  separate  use  of  Elizabeth  Legh  {or  life  ;^ 
and  after  her  decease  upon,  the  same  trusts  for  the- 
duldien  as  were  declared  with  respect  to  .the  other  sub*: 
jects  of  the  settleiteenty  the  sum  of  4500/.  and  the  pro-- 
duceof  the  term  in  the  lead  mines,  &c.,  .directed  to  be; 
sold,  after  the  successive  interests  for  life  in. Rowlet  and* 
his  wife ;  with  a  provision  for  maintenance  out  of  the: 
3000/.,  and  the  ultimate  limitation  as  to  that  fimd  to. 
Charles  Legh,  his  executors,  &c« 


1804. 


SCHBNCK 

Lmh. 


By  indentures,  dated  the  25th  of  May ^  1802,  Elizabeth 
Legh  assigned  to  Elizabeth  Schenck,  her  executors,  &c. 
one-fourth  of  the  interest  and  dividends,  and  annual 
produce  of  all  the  trust  funds  as  should  arise  during  her 
life,  and  also  one-fourth  of  the  capital. 


The  Bill  was  filed  by  Schenci  and  hb  wife,  claiming 
in  her  right  as  the  personal  representative  of  her  former 
husband  WiUiam  Peter  Legh  Rotoles,  and  under  the  as- 
signment of  1802;  praying,  that  they  may  be  declared 
entitled  to.  one- fourth  of  the  property  settled  by  the 
indeQture  of  1757. 

Mr.  RemiUy  and  Mr.  Hart^  for  the  Plaintiffs.— 
Mr.  Richards  and  Mr.  Harvey ^  for  the  Defendant 
Elizabeth  Legh. — ^Mr.  HoUist  for  the  Reprei^tt-. 
tative  of  a  deceased  Child. 
It  is  now  settled  by  a  great  number  of  decisions,  tjiat 
upon  settlements  of  this  kind  the  Court  does  not  look 
with  great  strictness  to  the  words ;  but  colliders  the  ob- 
ject; that  the  word   ^* payable''  in. such  an  instruiaent 
and  context  is  to  be  understood  as  **  due  and  vested.** 
The  ground  is,  that,  the  Court,  looking,  not  merely  to 
the  words,  but  to  the  intention,  iwhether  the  postpone- 
ment arises  from  the  situation  of  the  ftind,  or>  of  the 

person 
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1804.         person  to  take  it,  in  the  latter  case  only  he  viB  not  be 

ScHANCK      c>^ti^^djb  unless  he  lives  to  attain  the  period  specified;  as^ 

V.  where  the  reason  of  the  postponement  is,  that  he  w3L 

Lbqh.  not  want  it  before  the  age  of  2K  An  instance  of  the 
other  sort  is^  where  the  postponement  ia  on  aocoont  €£ 
the  Ufe-interest  of  another  person  in  the  fimd.  AU  the 
cases  are  referred  to  in  Hope  t.  Ixnrd  Cltfden{6l  )•  The 
first  was  Emperor  y.  Rolfe (62).  Ckolmondeley  ▼•  Mey^ 
tick  {OS)  is  very  strong;  for  the  term  was  not  to  com- 
mence till  the  death  of  Charles  Cholmomdeley ;  in  whose 
life  the  daughter  died.  All  these  cases  are  decisions  upon 
the  spirit  against  the  letter.  Woodcock  v.  The  Duke  of 
Dorset  (G^)  is  the  decision  of  a  Judge,  much  disposed  to 
adhere  to  the  words  of  instruments.  In  Hope  v.  Lord  Ctff* 
den  the  term  was  not  to  commence  till  the  death  of  Eliab 
Breton.  Though  the  Lord  Chancellor  says,  it  is  not  ne* 
cessary  to  decide  the  point,  upon  the  supposition,  that 
there  had  been  no  younger  child  at  the  death  of 'the 
fitther,  it  is  difficult  to  conceive,  that  in  that  case  a  dif- 
ferent construction  could  have  been  put  upon  the  instru- 
ment ;  and  that  if  the  portion  would  not  have  been  vested 
in  the  event  supposed,  it  could  in  any^  that  might  have 
happened.  His  Lordship  certainly  proceeds  upon  the 
circumstance,  that  it  was  between  parent  and  child;  cer- 
tainly also  contemplating  the  case  of  a  person  in  loco  Pa» 
rentis;  in  which  relation  Legh,  the  uncle,  in  this  case  con- 
sidered himself.  The  recitals  as  to  the  fund  of  SOOOt.  are 
very  material;  shewing  the  intention,  that  in  consideration 
of  the  proposed  settlement  of  jRowles's  property  &at  fund 
should  be  secured  by  Legh  upon  the  trusts  expressed  by 
the  articles;  under  which  clearly,  if  the  marriage  had 
been  by  consent,  all  the  children  would  at  the  age  of  21,  or 

the 

(61)  Ante,  Vol.  VI,  490.  (62)  1  Ves.  208. 

Pawis  v.   Burden,   King  v.  (63)  3  Bro.  C.  C.  263,  n. 

Hake,  post,  428,  438 ;  see  the  (04)  3  Bro.  C.  C.  669. 
«                note.  III,  65. 
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the  marriage  of  daughters^  have  taken  absolute^  vested^ 
interests.  The  mtentkm  as  to  the  3000/.  must  be  the 
intention  as  to  the  other  funds.  With  respect  to  the 
femer  the  oonstruction  against  vesting  would  contradict, 
uai  only  the  spirit,  but  the  ^tpress  declaration,  viz.,  that 
it  should  go  exactly  as  the  fund  under  the  articles  would 
have  gone,  if  the  marriage  bad  been  by  ccosent.  How 
is  it  possible  upon  the  recitals  to  say,  Legh  bargained 
for  this  contingent  benefit,  in  case  all  the  children  should 
die  in  the  Uvea  of  their  father  and  mother  ?  She  takes 
tibis  sum  of  3000/.  from  her  uncle,  a  mere  bounty:  a 
provi^on  in  all  events,  not  subject  to  any  contingency^ 
for  the  issue  of  the  marriage :  the  object  not  to  be  col« 
lected  from  circiunstances,  as  in  the  other  cases;  but 
decdaxed  by  a  person  in  loco  Pareniis.  The  words  are 
not  more  strong  or  difficult  to  manage,  than  those  in 
Woodcock  v.  The  Duke  of  Dorset ;  and  cannot  prevent  a 
construction  with  reference  to  the  real  agreement,  ap- 
pearing by  the  recitals :  the  Court  modifying  it  according 
to  the  intention,  if  it  can  be  found ;  to  which  particular 
expressions  must  give  way,  and  the  order  of  the  words 
is  not  material.  Upon  the  other  construction  there  is  na 
proviaon,  in  a  correct  sense,  for  the  issue  of  the  mar- 
riage ;  such  as  a  child  could  carry  to  market ;  that  would 
purchase  a  settlement ;  that  could  be  disposed  of  among 
children,  or  spent.  The  consequences  of  adhering  to 
the  letter  might  be  most  extraordinary,  considered  as  m 
provbion  for  the  issue.  Though  all  the  cbildren  might 
have  married,  lived  to  the  age  of  60,  and  left  fkmiUes^ 
and  the  father  might  have  died  30  years  before,  thte 
children  could  take  nothing;  and  the  funds  would  gc^ 
respectively  to  the  personal  representatives  of  the  father 
and  mother  and  Legfu 


1804, 


ScHENOi: 

Laoii. 


Mr.   Piggoii    and  Mr.  Lloyd^    for    the  Defendants 
JHaverfieldf    and    EHzabeihy     his   wife,     the    only   sur- 
viving 
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viving    Chfld*  —  Mr.    Alexander,    Mr.   W.  Agar,    a&dT 
'Ml'.  Wetherell,  for  other  Defendants. 

This  is  not  like  the  cases  of  Woadeoik  y.  The  Duke 
of  Dorset  and  Ho^  v.  Lord  Clifden.  The  time  has  not 
arrived^  at  which  it  can  be  ascertained,  whether  there 
will  be  a  surviving  child :  an  event,  which  Ae  Coutt  has 
eagerly  laid  hold  of,  to  effectuate  some  general  intention* 
But  no  authority  has  decided,  that,  if  the  intention  ap- 
pears, that  no  child,  except  surviving  its  parent,  shall 
take,  such  a  contract  shaU  not  be  executed.  Upon' 
botii  these  instruments,  of  1740  and  1757,  the  intention 
appears  to  be  against  vesting  at  the  age  of  SI ;  if  the 
parents  should  be  living.  This  is  argued  upon  the 
general  intention  to  provide  for  her  and  the  issue ;  but  it 
cannot  be  sdd,  that  the  Court  would  look  only  to  the 
general  object,  overlooking  the  mode,  by  which  a  power 
was  given  to  accommodate  it  to  events,  that  might  happen 
in  the  fisimily ;  considering  also,  that  the  niece  had  mar- 
ried without  consent ;  and  thereby  incurred  a  forfeiture. 
This  is  the  sort  of  case,  aUuded  to  by  the  Lord  Glaf»- 
cellor,  of  words,  that  cannot  be  got  over.  In  JVoodeoet 
V.  The  Duke  of  Dorset  both  the  parents  were  dead; 
and  the  Duke  was  the  surviving  child.  The  trust  there* 
fore  had  commenced :  a  child  being  lefi;  and  Lord  Tftur* 
low  laid  hold  of  that  to  support  the  intention.  It  is  con* 
tended,  that  the  survivorship  must  be  qualified  by  sup- 
plying the  circumstance  of  the  age  of  21  or  marriage  of 
daughters;  where  that  could  not  possibly  have  been 
overlooked ;  and  against  plain  words ;  giving  upon  tiie 
death  of  Mrs.  Haverfield  in  the  life  of  Mrs.  Rowles  the 
whole  9000/.  to  Charles  Legh.  Upon  what  principle  can' 
those  words  be  supplied ;  and,  if  by  conjecture,  what 
are  the  limits?  If  the  period  of  SI  or  marriage  was 
to  give  an  absolute  interest,  how  is  that  to  be  reconciled 
with  the  limitation   over?     In  Hope  v.  Lord  difdem 

the 


CASES  IN  CHANCERY.  305 

the  parents  were  dead ;  the  three  children  survived ;  and  1804. 
there  was  no  gift  over ;  as  there  is  here,  in  clear,  precise,  Gg^^^"^^ 
unequivocal,  terms,  too  strong  for  the  Court  to  deal  with ;  |^, 

amounting  to  this;  that  the  age  of  21  or  nurriage  in  the  Lboh. 
lives  of  the  parents  shall  not  give  the  absolute  interest. 
tf  such  is  the  contract,  it  is  not  sufficient,  that  a  more 
rational  contract  might  be  made.  But  what  is  there  un-r" 
reasonable  in  such  a  provision?  This  restriction  must 
have  been  in  the  contemplation  of  the  parties.  It  is  re- 
peated in  the  settlement  of  each  distinct  subject  of  pro- 
perty. The  addition  of  the  words  "  assignable"  and 
**  transferable  "  to  "  payable  "  is  very  strong.  In  Hope 
▼•  iard  Clifden  the  only  word  was  ^'payable;'*  and, 
if  the  portions  did  not  become  due,  they  were  to  sink 
for  the  benefit  of  tfa^  estate ;  which  is  very  different 
fipom  defeating  a  right  in  a  third  person.  AU.  these 
cases  are  determined  on  the  ground  of  intention.  But 
that  must  always  be  taken  from  the  deed  itself;  and 
this  limitation  over  b  as  much  a  part  of  the  deed,  and 
within  the  intention,  as  the  provision  for  the  issue  of 
the  marriage. 

.  In  the  case  of  Lloyd  v.  Bird {05)  the  testator,  desiring 
his  debts  and  funeral  expences  to  be  paid  out  of  his 
personal  estate,  gave  all  his  manors,  messuages,  &c, 
upon  trust  to  sell,  and  to  lay  out  the  produce  in  Govern- 
ment Securities ;  and  as  to  one  moiety,  after  a  provision 
for  the  maintenance  of  his  son-in-law  Robert  Bird,  and 
of'  aU  the  children  of  him  and  Mary  Bird,  except  an 
eldest  or  only  son,  and  a  direction  to  transfer  so  much 
as  would  be  sufficient  to  raise  ^  1000/.  a-piece,  when 
and  as  they  should  attain  31  or  be  married,  if  they 
should  die  in  the  mean  time,  to  sink  into  the  residue, 
fund  not  to  be  paid  to  their  representatives,   declared 

•        the 

(65)  In  Chancery,  before  Lord  Thtrlow,  27th  Feb.  1789; 
Vol.  IX.  U 
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1804.  the  trust  to  pay  to  the  testator's  daughter  Mary  Birip 
or  to  permit  her  to  receive,  the  dividends,  for  her  separate 
use ;  and  after  her  death  to  permit  Robert  Bird  to  receive 

Lboh.  Ae  dividenA  for  his  life ;  and  after  the  decease  of  die 
survivor  to  transfer  unto  and  among  all  and  every  the 
child  and  children  of  Mary  Bird,  bom  or  to  be  bom, 
equally,  share  and  share  alike,  to  be  transferred  at  21  oir 
marriage,  with  benefit  of  siurvivorship :  if  but  one,  to 
that  one :  but  if  there  should  be  no  such  child  of  his 
said  daughter,  living  at  the  decease  of  her  or  of  Robert 
Bird,  ot  being  such,  all  should  die,  before  their  shares 
become  payable,  &Ci,  to  stand  possessed  for  Mrs.  Mer- 
tins.  He  had  before  given  the  other  moiety  upon  similar 
trusts  in  favour  of  his  other  daughter  and  her  chil- 
dren; with  a  limitation  over,  ii  she  should  have  no 
children,  or  aU  should  die,  before  their  portions  become 
payable,  to  Mary  Bird.  The  testator  died,  leaving  these 
two  daughters.  Bird  and  his  wife  had  five  chfldren, 
one  son  and  four  daughters,  living  at  the  date  of  the 
Will  and  at  the  testator's  death.  One  daughter  at- 
tuned 21  s  and  married  during  the  lives  of  her  parents; 
and  the  question  was.  Whether  her  husband,  as  her 
administrator,  was  entitled  to  her  share;  depending 
upoh  the  point,  whether  it  was  vested,  or  not.  Lord 
TKurlow  upon  great  consideration  held  it  contingent, 
upon  the  words ;  which  are  very  like  those  in  the  set- 
tlement. That  was  the  case  of  a  father  making  a  pro- 
vision for  two  daughters  and  their  families :  but  by  die 
ultimate  limitation  the  property  was  to  go  over  to  a 
third  person.  * 

There  were  circumstances  in  Emperor  v.  Rolfe,  upon 
which  the  construction  was  not  unreasonable :  first  die 
word  ''due;**  and  then  the  word  "and"  might  be 
elianged  to  "  or.**    A  circumstance,  upon  which   Lord 

Hardwicke 
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Ha§fdwicie-%aiedf  is,  that  by  the  express  provision  of  the 
settlement  the  term  was  to  cease  only  by  the  death  of 
aD  under  81.  Cholnumdeley  v.  Meyrick  was  clearly  a 
case  for  the  same  construction.  There  the  word  was 
"  or;**  and  it  did  become  due ;  '^  debitum  in  prcesetUi, 
''  iohHmdum  injuturor  Willis  v.  Willis {m)  contained 
the  strongest  collateral  circumstances  possible  for  the 
ccmstruction.  The  expression  there  was  payable  only.- 
Bat  the  circumstance  deciding  that  case  was,  that,  if 
there  had  been  only  one  child,  who  attained  21,  but 
died  in  the  Ufe  of  the  parent,  it  must  have  vested. 
There  was  no  provision  for  survivorship,  &c.  It  would 
have  been  the  grossest  inconsistency,  if  out  of  nine  or 
ten  children  four  attaining  the  period,  their  represen* 
tktives  would  have  taken  the  full*  provision;  but,  if 
one  more  had  died,  reducing  the  number  to  three^ 
dien  they  should  not ;  but  it  should  fail  for  so  much. 
hx  Bennett  y.  Seymour  {67 )  the  interest  was  held  not 
vested. 


1804. 


SCHBNCK 
LSOH. 


Mr.  Romilly,  in  Reply. 

The  current  of  authorities  is  in  favour  of  vesting  por- 
tions at  21 ;  that  a  general  intention  must  be  presumed, 
that  the  vesting  shall  be  at  the  time,  when  the  chi^j^ren 
want  it ;  and  strong  evidence  is  necessary  to  shew,  that, 
notwithstanding  they  might  have  families,  the  time  of 
vesting  should  be  deferred.  If  that  was  the  intention,  a 
very  few  words  would:  h^ye  put  it  out  of  all  doubt.  'The 
words  **  payable,  assignable,  or  trtasferable,*'  are  merely 
convertible  terms,  with  reference-to  the  nature  of  the  pro-' 
perty ;  whether  money,  stock,  &c.  The  intention  as  to  the 
9000/.  mual^li^  tiiken  to  be  to  give  to  Charles  Legh  in  the 
event,  eitiuBr  d^lthere  never  having  been  any  chQd,  or  of 
an  dying  h0f6te  the  .time;  not  imdoing  any  thing  before 
cliiected ;  b&e  of  the  previous  directions  being,  that  the 

portions 

(M)  Ante,    Vol.  Ill,   61 ;         (67)  Amb.  521. 
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jSdrtioiut  should  vest  at  21  or  marriage;  and  diat  is  iff. 
effect  what  was  done   by  the  articles.    As  ip  Hope  ▼• 
Lard  CUfden  there  is  no  limitation  over  upon  the  death; 
of  the  children,  neither  is  there  to  a  stranger  in  this 
case.     All  is  to  revert  in  that  event.    Indeed  in  Hope  v. 
Lord  CUfden  the  reid  estate  was  to  go  to  the  eldest  son; 
and  in  that  event  he  was  to  take  the  estate  without  that 
charge  upon  it ;  and  there  was  a  contract  therefore  in- 
favour  of  that  son  against  the  other  children;   a  distine* 
don,  upon  which  that  case  is  much  stronger  and  more 
difficult ;  the  Court  being  under  the  necessity  of  sti^ig- 
gling  for  one  child  against  another ;  the  contest  upon  that 
point  in  this  case  being  only  against  a  parent ;  and  the 
question.   What  provision  was  meant  for  the  children.* 
In  that  and  the  former  case  the  difficulty  of  dealing  with 
the  words  was  much  more  considerable ;  and  the  Court 
thought,  they  were  giving  effect  to  the  general  intentioii 
against  the  direct  words. 


Feb.  OM. 


The  Master  of  the  Rolls. 
The  question  in  this  case  arises  upon  the  settlement  of 
1757.  The  claim  made  by  Mrs.  Schenck  and  her  hus- 
band is  upon  the  proposition,  that  her  former  husband 
WiUiam  Peter  Legh  Rowlls  took  at  the  age  of  21  a  vested 
interest  in  one-fourth  of  the  several  funds,  comprised 
in  the  settiement,  subject  only  to  the  life-interest  of  his 
father  and  mother;  and,  as  the  mother,  who  survived 
the  father,  has  assigned  to  Mrs.  Schenck  one-fourth 
of  her  whole  interest,  it  is  contended  by  the  Plaintiffs, 
that  they  are  entitled  to  an  immediate, triuBsfer.  That 
IS  opposed  by  the  only  surviving  jphUd.  ^f  the  mar- 
riage ;  contending,  that  William  Petetl£eekJtoudleg  did 
not  take  a  vested  interest ;  insisting,  fiMf^^Xhat  no  share 
was  payable  under  the  settlement  till^aftdr,  the  death  of 
the  father  and  mother :  2dly,  That  all  the  shares  were 

>  given 
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'given  over^  in  case  no  child  was  living  at  the  death  of  1804. 
the  father  and  mother.  To  the  first  objection  the 
Pkintiffs  reply,  that  the  case,  in  which  survivorship  is 
to  take  place,  has  not  happened ;  for  upon  the  true  oon-  Lsofl. 
struction  of  this  settlement  the  shares  are  for  this  pur- 
pose payable  at  the  age  of  2i  or  marriage ;  therefore  the 
share  of  WilUam  Peter  Legh  RowlU,  who  attained  21, 
could  not  survive  to  any  other.  As  to  the  proviso,  not- 
withstanding the  literal  import,  they  say  it  must  be  con- 
strued.  agreeably  to  the  apparent  intention  and  reason, 
to  apply  only  to  the  death  of  the  parent,  without  having  . 
had,  or  leaving  any  such  child,  as  before  spoken  of,  vis, 
sons  attaining  21,  or  daughters,  attaining  that  age,  or 
married.  Secondly,  They  contend,  that  supposiilg  the 
proviso  to  operate  according  to  the  literal  import,  it  adds 
nothing  to  Mrs,  HaverfiekTs  interest;  but  gives  only  a 
contingent  interest  to  those,  to  whom  the  property  ia 
given  over ;  that  in  the  event  Mrs.  i>^A,  who  assigne4 
to  Mrs.  Schenckf  centres  in  herself  the  whole  of  that; 
and  therefore  by  the  assignment  the  Plaintiff  is  entitled 
to  one-fourth. 

Each  of  these  funds  is  by  the  deed  of  1757  made  the 
subject  of  distinct  and  separate  settlement.  '  But  the 
material  provisions  are  so  like,  that  they  may  all  be  com* 
prehended  under  one  general  description.  The  trustees 
are  to  stand  possessed  of  the  first  fimd  after  the  death 
of  the  wife,  who  alone  had  a  life-interest  in  that,  and 
of  the  other  funds  after  the  deaths  of  the  husband  and 
wife,  entitled  to  the  interest  for  life,  for  the  benefit  of 
the  children,  if  more  than  one,  equally  to  be  divided 
among  them;  and. to  be  paid  to  the  sons  at  SI,  to  the 
dai^hters  at  that  age  or  marriage :  but,  if  a  son  should 
attain  21,  or  a  daughter  attain  that  age,  or  be  married, 
in  the  lives  of  the  father  and  mother,  entitled  for  life 

respectively. 
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1604.  respectively,  the  shares  of  such  sons  or  daughters  were 
not  to  be  paid,  assigned,  or  transferred,  till  their  decease; 
and  it  was  provided,  that,  if  any  such  child  or  children 

Lboh.  should  die,  before  his,  her,  or  their,  shares  should  be- 
come payable,  &c.,  the  shares  of  him,  her,  or  them,  so 
dying,  &c.;' should  go  to  the  survivors  or  survivor.  See. 
in  the  sam^  manner  as  their  original  shares.  Had  the 
deed  ^toppeld  here,  after  the  decisions,  that  have  been 
made,  it  is  not  possible  to  contend,  that  the  shares  would 
not  have  beeh  vested  at  the  age  of  21  or  marriage.  The 
words,  **  payable,  assignable  or  transferable  *'  have  di& 
ferent  senses  according  to  the  different  clauses  of  the 
feetdement,  to  which  they  refer.  With  reference  to  the 
right  or  capacity  of  the  children  the  sense  is  at  21  or 
marriage.  But  thep  the  enjoyment  of  the  persons  en* 
titled  for  life  is  not  to  be  broken  in  upon.  It  is  there* 
fore  provided,  that  the  right,  which  exists  for  every  otheir 
purpose,  shall  not  be  exercised  to  their  detriment  With 
reference  to  that  interest  the  sense  is,  not  till  die  death 
of  the  tenant  for  Ufe.  But  it  is  only  with  reference  to 
that  that  the  preceding  declaration  is  at  all  qualified; 
and  as  against  every  one  but  the  tenant  for  life  the 
children  have  a  right  to  say,  it  remains  unqualified. 
When  therefore  it  is  so  provided,  the  words  must  be 
taken  in' their  first  acceptation,  and  not  in  their  restrict 
tive  sense,  for  particular  purposes  and  persons.  Where 
the  rights  of  the  children  were  the  subject  of  (Consider* 
ation,  each  child  was  declared  to  be  entitled  to  have  h]0 
or  her  share  paid,  assigned,  or  transferred,  at  SI  or. 
marriage.  It  is  in  another  clause,  with  reference  to 
the  tenants  for  life,  that  the  time  is  altered.  As  between 
themselves  the  time  of  payment  must  be  taken  to  be 
unaltered. 

The  construction  upon  these  settlements  is  estaUished 
by  a  variety  of  cases,   firom  Emperor  v.  Rolfe  down  to 

Hope 
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Hope  v«  Lord  Clifden^  particularly  by  Jefferies  v.  Rey- 
nous  ( 68 ) ;  in  which  the  decree,  made  at  the  RoUs^  and 
affirmed  by  Lord  Northington^  was  also  affirmed  by  the 
House  of  Lords.  In  that  case  Exchequer  Annuities 
were  settled  upon  the  husband  and  wife  for  their  lives, 
and  after  their  deaths  for  the  children  of  the  marriage 
in  equal  shares;  to  be  assigned  and  made  oyer  to  the 
children  respectively  at  their  respective  ages  of  21  years, 
happening  after  the  death  of  the  survivor  of  the  hus- 
band and  wife :  if  any  attained  21  in  their  Uves,  td .  be 
paid,  assigned,  and  made  over,  within  three  months  after 
the  death  of  the  survivor  of  the  husband  and  wife; 
unless  sooner  directed ;  with  a  proviso  for  survivorship 
among  the  children,  if  any  3hould  die  before  their  shares 
should  be  payable,  assignable,  or  transferable ;  and  an- 
other, that  if  there  should  be  no  child,  or  all  should 
die,  before  any  of  their  -shares  should  become  payable, 
assignable,  or  transferable,  as  aforesaid,  then  for  th^ 
husband  and  wife  and  the  survivor,  and  the  executors 
and  administrators  of  such  survivor.  There  was  only 
(me  child,  a  son ;  who  attained  21 ;  but  died  in  the  life 
of  his  mother ;  who  had  survived  her  husband.  It  was 
determined,  first  at  the  RoUs,  afterwards  by  the  Lord 
Chancellor t  ultimately  by  the  House  of  Lords,  that  the 
son's  executor,  and  not  the  mother's,  was  entitled  to  the 
Exchequer  Annuities. 


1804. 
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Tliat  was  a  stronger  case  than  the  present;  supposing 
the  question  depended  upon  the  clauses  of  the  settie- 
ment  I  have  stated ;  for  the  first  declaration  as  to  pay- 
ment at  31  has  the  qualification  of  happening  after  th« 
death  of  the  father  and  mother;  and  the  question  was 
not  upon  the  survivoriship  between  the  diildren,  but 
upon  the  limitation  over  to  the  parents;  as  against 
whom  it  could  not  be  said  to  be  transferable  till  after 
the  death  of  the  survivor. 

Therefore 

(68)  6  Bro.  P.  C.  308. 
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*  Therefore  plearly  William  Peter  Legh  RowOi  upon. at- 
taining  the  age  of  31  took  an  absohite  interest  in  his 
share ;  unless  it  was  rendered  contingent  by  the  proviso 
before  aUuded  to.  The  purport  of  this  proviso^  as  far  as 
it  is  material  to  this  case^  is,  that  if  there  should  be  no 
child  living  at  the  death  of  Mrs.  Legh,  tl^e  9000/.  shall 
return  to  Charles  Legh  or  his  representatives;  and,  if 
there  should  be  no  child  living  at  the  death  of  the  sur- 
vivor of  Rowlb  and  his  wife,  the  second  fund,  of  4500JL 
shall  go  to  the  husband,  and  in  the  same  event  the  third 
fund  shall  go  to  the  wife,  survivor,  his  or  her  execa* 
tors,  &c.  The  contingency  is  so  plainly  expressed,  that 
there  is  great  difficulty  in  the  firgument,  that  nothing 
should  go  over  under  it.  If  there  was  any  thing  equi- 
vocal, if  the  event  was  the  death  of  all  the  children, 
before  the  portions  were  payable,  I  copld  so  construe 
that  by  reference  to  the  two  periods  as  to  make  it  con^ 
sistent  with  the  vesting  at  21  or  marriage.  But  here  the 
contingency  is  so  plain,  that,  notwithstanding  the  autho- 
rity of  Woodcock  y.  The  Dulfe  of  Dorset,  I  douht, 
whether  I  should  be  justified  in  new-n^oulding  this  pro- 
viso, so  as  to  qualify  it  in  that  manner.  The  words  in 
that  case  and  Bennett  v.  Seymour  were  different :  so  were 
the  circumstances  as  to  the  probable  intention :  Hoyd  t« 
Bird  too  is  another  authority  against  the  supposed  con- 
struction. But  there  is  no  trace  of  that  case  in  the 
Register's  Book.  As  to  Hope  v.  Lord  Clifden,  the  Lard 
Chancellor,  whatever  his  inclination  might  have  beJen, 
certainly  did  not  decide,  that,  if  no  child  was  Uving  at 
the  death  of  the  father,  the  representative  of  any  de- 
ceased child  could  have  taken.  There  was  no  case  for 
a  decision  upon  that  point :  the  father  leaving  a  child ; 
and  the  Lord  Chancellor  expressly  declared,  it  was  un- 
necessary to  decide  that. 


A  distinction  is  attempted  here  between  the  SOOOL, 
given  by  Charles  Legh,  and  the  other  funds  in  the  set- 
tlement 
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tlement  of  1757.  The  ground  is,  that  he  had  in  1740 
settled  one  sum  upon  Mrs.  Legh;  which  she  had  for- 
feited by  marriage  without  consent ;  and*  notwithstanding 
that  he  settled  another  sum  3000/..  The  intention  to 
settle  that  just  in  the  same  manner  as  the  former  sum  is 
assumed ;  and  as  by  that  the  only  event,  in  which  it  was 
to  return  to  Charles  Legh,  was  the  event  of  no  child 
attaining  21  or  marriage,  therefore  this  proviso  ought  to 
be  restrained.  But  I  doubt,  whether  in  1757  there  is  a 
sufficient  indication  of  an  intention  to  adopt  the  provi-. 
sions  of  1740.  The  only  reference  to  it  is  by  stating  th^ 
fact,  that  such  a  provision  was  made  and  forfeited. 
Legh  agrees  to  settle  another  sum  in  lieu  of  that ;  and  to 
settle  it,  not,  as  was  provided'  in  the  settlement  of  1740, 
but  as  therein  after-mentioned.  He  was  absolute  master 
of  that  sum.  He  might  settle  it,  as  he  thought  fit. 
Whatever  therefore  is  the  operation  pf  the  proviso,  it 
must  be  the  siune  with  respect  to  each  of  the  funds,  to 
which  it  professes  to  extend. 
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But  the  assignment  to  the  Plaintiff  of  the  contingent 
interest  of  the  fourth  part  renders  it  unnecessary  to  de- 
cide either  of  the  questions,  upon  which  I  have  been  ex- 
pressing these  doubts.  The  right  to  make  the  assign- 
ment is  clear.  One  of  two  events  must  happen :  either 
Mrs.  Haverfield  will  die  before  her  mother ;  or  she  will 
survive  her  mother.  If  she  dies  before  her  mother,  no 
valid  objection  can  be  raised  upon  her  part  to  the  Plain- 
tiff's claim,  whatever  construction  the  proviso  receives; 
for,  if  by  construing  it  against  the  letter,  and  according 
to  the  alleged  spirit,  it  was  to  be  considered  as  applying 
only  to  the  event  of  no  child  attaining  21,  then  William 
Peter  Legh  RowUs  at  21  would  have  taken  the  absolute 
interest.  Upon  the  literal  construction,  in  the  event  ( 
now  suppose,  the  whole  would  go  over  from  all  the 
*  children ;  and  it  would  be  quite  immateri^  to  Mrs.  Ha^ 
i>erfield  what  Mrs.  Legh  chose  to  do.  Upon  the  other 
supposition  the  contingency  would  foil,  upon  which  alone 

any 
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any  tiling  would  Ji>e  taken  from  the  children,  haying 
attained  21.  So  the  Plaintiff,  representing  her  former 
husband,  would  be  in  the  same  situation  as  Mrs.  Hope  in 
the  case  of  Hcpe  v..  Idord  CUfden*  I  do  not  see,  how  iIm 
proviso  according  to  any  construction  can  possibly  give 
any  thing  to  Mrs.  Haverfield.  Mrs.  Legh  might  raise  the 
question,  whether,  as  the  shares  of  all  the  children  are 
given  over,  if  all  should  die,  before  the  fund  was  pay- 
aUe,  the  meaning  might  not  be,  that  the  share  of  each 
child  should  go  over.  But  all  the  claim  of  Mrs.  Haver' 
field  must  rest  upon  the  clause  of  survivorship. 


£  815] 


In  Randall  v.  Metcalfe  {69)  Jjovd  Baihursfs  decree 
was  reversed ;  and  that  reversal  is  an  authority  for  the 
decree  in  Hope  v.  Lord  Clifden,  and  for  the  opinion  I 
have  just  deUvered.  According  to  the  letter  of  the  clause 
the  stock  was  to  go  over,  if  the  daughter  died  without 
leaving  issue ;  though  she  should  have  issue,  who  should 
die  in  her  life  above  31.-  She  had  two  children;  m 
daughter  and  a  son.  The  latter  attained  2\ ;  and  sur- 
i^ved  his  mother.  As  the  event  of  her  death  without 
leaving  issue  did  not  happen,  the  claim  in  that  event  was 
out  of  the  question.  But  the  son,  as  against  the  re- 
presentative of  the  deceased  daughter,  contended,  that 
he  was  entitled  to  the  whole;  and  that  was  Liord  Bm* 
ihursfs  decree.  But  the  House  of  Lords  reversed  that 
decree ;  and  declared  the  appellant  in  right  of  his  wi& 
entitled.  The  words  there  were  '*  if  any  die  before  21 
or  marriage."  Jlere  it  is  ''if  any  die  before  they  be* 
come  payable.*'  But  I  have  given  my  opinion,  that  the 
import  of  the  clause  is  just  the  same  upon  Jefferiee  v« 
Reffnous. 

Thus,  there  being  no  possible  event,  in  which  Mrs* 
Haverfield  can  become  entitled  to  the  share  of  WilUoM 
Peter  Legh  Rowlle,  and  no  objection  but  upon  her  part, 
it  follows,  that  the  Plaintiffs  are  entitled  to  the  decree 
sought  by  their  BilL 


(09)  3  Tamk.  P.  C.  318 ;  see  post,  444. 
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Feb.  ML 
ILf  R.   MARTIN,   for  the  Defendant,  had  moved  to    Amendmeiit 

discbarge  an  order^  referring  exceptions  to  the  an-  of  the  billp 
«wer  for  irregularity,  on  the  ground,  that  the  PlaintiflF  meralj  adding 

had  amended  the  Bill  previously  to  taking  the  excep-  *  *^f«ndant, 
^  reqninog  no 

farther  An- 
swer, doea  not 
Mr.  Spranger,  for  the  Plaintiff,  opposed  the  motion ;  prevent  the 

alleging,  that  the  amendment  consisted  merely  in  adding  Plaintiff  firom 

a  Defendant ;  expressly  requiring  no  farther  Answer.        excepting  to 

the  Answer. 

7%e  Lord  Chancellor  expressed  his  opinion,  that  the 
mere  addition  of  a  Defendant,  no  new  matter,  requiring 
no  farther  Answer,  was  an  excepted  case. 

His  Lordship  having  directed  a  search  for  precedents, 
and  none  being  produced,  refused  the  Order  (70). 

(70)  Jacob  V.  Hali,  post,  Vol.  XII,  458.  De  la  Torre  v. 
BemaUs,  4  Madd.  396. 


The  WARDEN  and  MINOR  CANONS  of  [  816  ] 

St.  PAUL'S  V.  MORRIS. 

MORRIS  V.  The  WARDEN  and  MINOR  CANONS 

OP  St:  PAUL'S;  1804. 

Feb.  8ik,  lOik. 
npHESE  causes  (71)  came  on  upon   the  Equity  re-   An  appeal  to 

served.  the  Hoose  of 

Lords  does  not 
Mr.  Leach,  for  the  Defendants  in  the  first  cause  ob-  stay  proceed- 

jected  to  have  the  cause  heard ;  alleging  that  instructions  ing*  in  ^ 

y^  Court  below. 

(71)  Reported  ante,  155. 


316 


CASES  IN^CHANCERY. 


1804. 


Tlje 

of 
St.  Paul's 

V, 

.  Morris. 


had  been  given  to  draw  an  appeal  to  the  House  of 
from  the  Order,  lately  pronounced  by  the  Lard  * 
cellar;  which,  though  n6t  actuaOy  lodged,   the 
would,  under  these  circumstances,  consider  as  lod, 

The  Lard  Chancellor  said,  it  was  of  no  impof 
whether  the  appeal  was  lodged,  or  not ;  for  an  f 
would  not  stop  the  cause. 

Mr.  Leach  took  the  distipction,  that  an  appeal  i 
Lords  would  stop  the  cause ;  though  an  appeal  firoi 
Ralls  to  the  Lard  Chancellor  would  not;  referri 
lA)rd  Pamfret  v.  Smith  (  72 ). 

The  Lard  Chancellor  said,  he  had  no  idea  d 
appeal  to  the  House  of  Lords  has  that  effect ;  obse 
that  the  cause  of  Thellussan  v.  }Vaadfard{73)  waj 
ceedihg  every  day  under  orders  upon  motion,  no 
standing  the  pendency  of  the  appeal. 


(72)  Prac.  Reg,  edition  by 
Mr.  Wyatt^  35,  36.  See  post, 
Gwynn  v.  LetlUnridge,  Vol. 
XIV,  585.  Hugnenin  v. 
Baseley,  XV,  180 ;  and  the 
Ordeir  of  the  House  of  Lords, 
184.  Charman  v.  Charman\ 
Waldo  V.  Caley,  WiUan  v. 
WiOan,  XVI,  115,  206,  216. 
Monkhauie  v.  The  Carporatifm 
o/J?crf/brrf,  XVII,  380.  Way 
V.  Foy,  XVIII,  452.  Roberts 
V.  Totty,  XIX,  446,  551. 
Tyson  v.  Cox,  3  Madd.  278. 
Macnaghten  v.  Boehm,  Wood 
V.  Milner,  1  Jac,  Sr  IValk.  48, 
ffae.    Ord.  in  Ch.  tdiiion  by 


Mr.  Beames,  266.  2 
on  Costs,  231;  establi 
that  an  Appeal,  gpm 
does  not  stay  prooee< 
and  costs  follow  a  i 
application,  if  nnsnecc 
with  the  distincUoD, 
an  Appeal  from  a  disn 
with  costs  is  lodged  1 
process  for  costs  comoK 
These  authorities  do  n 
pear  to  have  been  notic 
Meade  v.  Norbury,  4  Pri 
and  Lewis  v.  Harber,  ' 
132. 
(73)  Ante,  Vol.  IV, 
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'  Mr.  Eichardsy  for  the  PkintLBTs  in  the  first  cause,  said,  1804. 

that  m  Wakeman  y.  The  Duchess  of  RtUland  ( 74)  a  spe-        -  ^^^ 
dal  application  to  stop  the  cause  upon  this  ground  was  w. .|.»«,  ^^^ 
refiised  by  the  House  of  Lords.  ^f  ' 

St.  Paul's 
The  Defendants  then  applied  for  time  to  present  a  *• 

petition  to  discharge  the  order  for  setting  down  these.  ^     *'' 

causes  for  farther  directions :  which  was  granted,  with 

an  intimation,  that  it  must  be  at  the  peril  of  costs. 


A  Petition  was  presented  accordingly.  Fe6. 10/il. 

Mr.  Mansfield  and  Mr.  Leach,"  in  support  of  the 
Petition. 
The  effect  of  the  appeal  is  absolutely  to  suspend  the 
proceedings;  and  this  Court  has  no  discretion  upon  it. 
Until  the  case  of  Wakeman  v.  The  Duchess  of  Rutland 
diat  was  the  received  opinion,  which  certainly  has  been 
otherwise  since :  but  the  point  was  not  discussed  in  that 
case,  so  as  to  make  it  a  binding  authority.  In  the  late 
case  of  Fisher  v.  Earner  a  proceeding  was  taken.  Con- 
ridering  it  upon  principle,  pending  the  appeal  there  can 
be  no  final  judgment,  and  until  final  judgment  no  exe- 
cution. By  analogy  to  the  practice  of  other  Courts,  in 
the  superior  Courts  of  Appeal,  the  King's  Bench  and  Ex- 
diequer  Chamber  for  instance,  the  writ  of  error  removes 
die  record ;  and  ipso  facto  the  jurisdiction  of  the  Court 
b^low  is  suspended.  Upon  an  appeal  from  the  Court  of 
King's  Bench  to  the  House  of  Lords  the  record  is  not 
removed :  but  a  proceeding  is  adopted,  authenticating  it 
*  equally.    The  record  is  transcribed ;  and  carried  to  the 

Lords 

(74)  Ante,  Vol.  Ill,  233, 604. 
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180C         Lords  by  the  C!hi^f  Justice ;   and   there  compared ;  and 

^^^         retiimed  to  the  Court  pf  King's  Bench.    The  Court  of 

Thd  ^  o 

Wardrn  &0.  ^^^™8'®  Bench,    acting  upon  the  principle,  will  stay  all 

^  proceedings :  Christie  v.  Richardson  ( ZS  )•     The  opimoo 

St.  Paul's    of  Lord  Chief  Baron  Gilbert  was,  that  an  appeal  from 

_  ^  this  Court  does  remove  the  record  (76).    Of  necesrity 

then  all  proceedings  are  suspended.    I  admit,  upon  aia 

appeal  from  the  Rolls  on  a  re-hearing  the  proceedings  are 

not  suspended,  except  by  q)ecial  order.    But  that  ori* 

'  ginates  in  the  order  of  liord  Clarendon.    The  distraction 

is,  that  an  appeal  or  re-hearing  in  this  Court  is  mere 

matter  of  indulgence  of  Courts  of  Equity,  known  to  no 

other  Court;  and  the  Court  granting  that  indulgence  may 

impose  terms.    But  an  appeal  to  the  House  of  Lords  is 

matter  of  right.        . 

The  Lord  Chancellor. 
In  deciding  upon  this  petition  I  consider  myself  acting 
under  the  authority  of  the  House  of  Lords.  The  clear 
understanding  of  that  House  is,  that  the  proceedings  in 
the  Court  of  Chancery  are  not  staid  byanapped.  Ac- 
cording to  this,  if  a  petition  to  stay  proceedings  in  m 
cause  was  refused  by  the  Chancellor^  the  party  would 
have  nothing  to  do  but  to  appeal  from  that  order.  I 
admit,  there  may  be  mischief  both  ways.  But,  if  that 
understanding,  upon  which  the  House  is  now  acting,  ii( 
wrong,  it  is  more  fit,  that  the  House  itself  should  correct 
it,  than  that  I  should  act  against  precedent.  There  are 
appeals  now  depending  before  the  House  of  Lords  from 
this  Court  and  the  Court  of  Exchequer;  and,  though^  if 
the  question  were  res  integral  I  would  not  decide  it  in 
favour  of  this  application,  which  would  make  a  Chancery 
suit  the  greatest  nuisance,  it  is  enough  to  say,  there  is 
[  ^  819  ]      •  that  practice,  permitted  by  the  House,  which  amounts 

to 

(75)  3  Term  Rep.  IS.  (76)  Gilb.  For.  Rom.  19a 
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to  the  authority  of  the  House.  In  this  instance  the  ap- 
plication does  not  aim  at  substantial  justice ;  for  upon 
what  remains  to  be  done  there  can  be  no  reason  for  not 
pving  the  farther  directions;  and  then  the  appeal  may 
be  from  the  whole  together. 


lfM)4« 


Mr.  Romillj/  ( Amicus  Curke )  observed,  that  in  the 
case  o(  Popham  v.  Homer (77 )  it  is  stated,  that  the  only 
way,  in  which  proceedings  can  be  staid  in  the  Court 
below,  is  by  an  order  of  the  House  of  Lords. 

The  Petition  was  dismissed  with  costs,  without  hearing 
the  Counsel  against  it  j  and  ^e  cause  proceeded  (78).   - 


(77)  Coll€8*g   Appeals,    in 
CootinnatioD  of  Bro.  P.  C. 

(78)  The    decree    was  af- 


firmeil  in  the  Hoase  of  Lords, 
post,  Vol.  X IV,  607. 


The 

Warden,  &e. 

of 

St.  Paul's 

r. 
Morris. 


Rolls. 

•  1804. 

CRUWYS  V.  COLMAN.  Feb.  15£4 

and  ISiiu 
jyOROTHY  CRUWYS  by  her  Will,  dated  the  22d     Testatrix  Le- 
of  August f  4757,  after  giving  some  pecuniary  and  qwcathed  to 

specific  legacies,  proceeded  thus :  "^"^  ""^^'^  ^' 

for  life;    de- 

**  And  I  make  my  only  sister  whole  aild  sole  execu-  j^  ^^^  ^^ter  ab- 

•'  trix  to  every   thing  I  have   for  her  own  life    ( Mrs.  golate  desire 

*'  Bridget  Cruwys )  and  at  her  death  I  desire  my  nephew  that  she  be- 

•*  Mr.  Thomcis  Cruwys  may  have  my  tapestry,  or  before,  .qneath  to 

**  if  she  will  think  it  right  to  give  it  him.    And  it  is  my  *^o*®  of  ^^^ 

absolute  desire,  that  my  sister  Mrs.  Bridget   Cruwys,  ®^^  ***"^*J^ 

<<     1.1    what  she  has 

power  to  dis- 
pose of,    provided   they  behave  well  to   her. 

B.  by  her  Will  declaring,  she  meant  to  make  no  disposition  of  htr 
sister's  property,  it  was  held  a  trust  for  the  next  of  kin  of  B. 


«« 


sao 


1804. 


Cruwts 

COLMAN. 
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^'  whidh  I  have  made  ftiy  only  executrix,  bequeathe  at 
*'  hef  own  death  to  those  of  her  own  family  what  she 
"  has  in  her  own  power  to  dispose  of,  that  was  mine, 
''  provided  they  behave  well  to  her  with  decency  atfi 
«  affection." 

The  testatrix  died  soon  afterwards.  Bridget  Crttwys, 
by  her  Will,  dated  the  ^th  of  May,  1793,  stating  the 
effect  of  the  Will  of  her  sister,  and  the  state  of  her  br 
mily,  declared  her  will  to  be  to  die  intestate  as  to  all  the 
estate  and  effects  of  her  said  sister  Dorothy  so  bequeathed 
to  her,  as  aforesaid,  and  to  make  no  disposition  what- 
soever thereof;  and  as  to  her  own  personal  estate,  she 
directed  the  payment  of  her  debts,  gave  some  legacies^ 
and  appointed  executors.    iShe  died  in  1794. 

The  bill  was  filed  by  a  nephew,  at  the  death  oi  Bridget 
Cruwys  sole  next  of  kin  both  of  her  and  her  sister, 
against  the  executors  of  Bridget  Cruwys  and  the  per- 
sonal representatives  of  deceased  brothers  and  nephews ; 
and,  the  accounts  and  inquiries  having  been  directed, 
the  cause  came  on  upon  the  Master*s  Report:  which 
stated,  who  were  the  next  of  kin  of  Dorothy  Cruwys 
at  her  decease,  viz.  her  brothers,  sister,  and  nephews; 
and  that  the  Plaintiff  was  sole  next  of  kin  at  the  death 
of  Bridget :  the  brothers  and  the  other  nephews  hailing 
died  in  her  death. 

The  cause  stood  over  at  the  desire  of  the  Counsel  for 
the  Defendants,  to  wait  the  decision  of  the  appeal  in 
Brown  v.  Higgs  (79 ). 

* 

Mr.  Richards  and  Mr.  W.  Agar,  for  the  Plaintiff. 
The  Will  of  Dorothy  Cruwys  imports  a  trust  for  Ae 

benefit 

(79)  Ante,  VoL  IV,  708.  V,  406.  VIII,  661.  See  the 
note,  I,  372. 
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benefit  of  the  {sLmlj  ot  Bridget  Cruwys\  according  to 
her  discretion,  if  she  chtise  to  use  it:  otherwise  for  the 
family;  and  that  w(»*d  in  the  evept  of  no  selection  must 
be  construed  **  Relations  :**  i .  e.  according  to  the  Statute 
of  Distributions  ( 80).  By  that  rule  the  person,  who  was 
sole  next  of  kin  at  the  death  of.  Bridget,  is  entitled.  The 
objection  will  be,  that  this  was  a  mere  liliked  power ; 
and,  not  being  exercised,  the  subject  belongs  to  the  next 
of  kin  of  Dorothy :  who  are  the  Plaintiff  and  the  De- 
fendants. But  upon  all  the  cases,  which  are  collected  in 
Brown  v.  Higgs,  this  is  a  trust.  It  is  very  difficult  to 
distinguish  this  from  that  case  and  Harding  v.  Glyn  ( 81  )• 
The  word  "  bequeaths'*  shews  the  intention  to  provide 
for  objects  living  at  the  death  of  her  sister.  The  terms 
are  strongly  imperative;  and  Bridget  could  not  by  omit- 
ting to  execute  give  herself  an  advantage  as  one  of  the 
next  of  kin. 


1804. 


Cruwts 

CoUilAN. 


Mr.  RomiUy,  Mr.  Daniel,  Mr.  Ainge,  Mr.  Com,  and 
Mr.  Thomson,  for  different  Defendants,  representing  the 
other  next  of  kin  of  Dorothy  Cruwys  at  her  death. 


This  is  a  mere  power  to  give  to  persons,  answering  a 
particular  description;  and,  not  having  been  executed, 

• 

it  fails  entirely ;  and  the  next  of  kin  of  Dorothy  are  en- 
titled in  respect  of  the  intestacy.  Brown  v.  Higgs,  as 
now  determined,  does  not  decide  this  case ;  though  it 
would,  if  the  decree  had  been  reversed.  Whether  the  ex- 
pression is,  as  in  that  case,  ''  authorise  and  empower,'* 
or  in  the  stronger  words  of  this  Will,  does  not  make  a 
difference,  if  the  subject  and  the  objects  are  certain: 
but  under  a  description  so  uncertaiiji  as  this  it  can  be 
no  more  than  a  power.  In  Brotvn  v.  Higgs  it  was  clear  and 
certain,  who  were  the  persons,  from  whom  the  election 

was 

(80)  Stat.  22  <S:  23  Ch.  II,      from  Mr.  JoddreWn  note,  mie, 
c.  10.  Vol.  VIII,  671. 

(81)  1  Atk.    469.      Stated 

Vol.  IX.  X 


1804L 


Cruwys 

COLMAN. 
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was  to  be  made. .  It  uasaumed*  that  tho  wotd*^  Familjf^ 
in  this  WiU  means  next  of  kin.  But  that  baa  liev^r 
♦been  decided;  thoiigh  it  is  settled,  that  the  word 
*y Relations''  is  to  haye  that  signification  attributed  to  iU 
As  to  this  word,  persons  who  enter  into  a  fiunily»  not  by 
bloody  but  as  alienSt  constitute  a  part  of  it.  '^PamUjf** 
is  a  word  of^a  much  larger  description.  If*  is  decided^ 
that  a  husband  or  wife  would  not  take  by  the  deacriptioa 
of  '*  RelationSi**  though  without  doubt  they  are  part  of 
the  fiimfly.  Macleroth  y.  Bacon {%St)  shews,  that  no 
precise  meaning  has  been  affixed  by  this  Court  to  the 
word  **  Family  i'*  nor  has  it  any  very  precise  significatioii 
in  common  language.  It  is  used  in  different  senaea; 
comprehending  firequendy  all  the  servants,  remote  rela^ 
tions,  adopted  into  the  &mily,  and  living  there  some 
time.  Bridget  Cruwye  might  have  given  to  relationfl^ 
who  were  not  next  of  kin ;  as  was  done  in  Harding  vi» 
Glyn.  She  was  the  only  person,  who  could  judges 
whether  these  persons  behaved  to  her  with  decency  and 
affection. 

Mr.  Richards^  in  Reply. 
This  must  be  held  a  trust,  with  a  power  of  selection. 
It  cannot  be  considered  a  mere  power :  so  that  Bridget^ 
if  she  had  been  the  sole  n^xt  of  kin  of  her  sister,  might 
by  not  executing  it  have  given  herself  the  whole  pro- 
perty. The  power  of  selection  was  as  strong  in  Brown 
y.Higgs;  in  which  case  the  doubt  was  upon  the  words 
^^  authorise  and  empower,"  whether  amoimting  to  a  trust: 
but  the  moment  that  question  was  decided  in  the  affirma- 
tive, there  was  no  doubt,  that  it  was  a  trust  among  all  the 
objects.  The  word  **  relations  "  is  as  extensive  as  '*/a* 
*^  mily:*'  but  in  Harding  v.  Glyn  persons  were  held  en- 
titled to  take  under  the  disposition  as  relations,  withonf 

inquiring, 

(Sa)  Ante,    Vol.  V,    159,      XIX,  299.  1  Fes.  4- l?ea.  813. 
and  the    note,    164.     Post,      Coop.  111.  1  Tfcm.  143. 
Wriphtr.  ilfAyiu,  XVII,  265. 
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inquiring,  iii  Irhut  degi*ee  thejF  wete  related.    The  €Ktent         l804. 
of  that  word  has  been  confined  to  next  of  kin,  only  for 
convenience;  as  the  Court  cannot  enter  into  the  large 
field,  that  word  in  its  Ubual  acceptation  would  open.    So       Colman. 
*^  ^  Descendants,^    the  expression    in  Pierson   v.   Gar-       [♦323] 
iiel {S3),  is  a  term  of  very  large  signification. 

The  Master  of  the  Rolls. 

To  constitute  a  valid  trusty  undoubtedly  three  circum-      Requisites 

stances  must  concur:  sufficient  words  to  raise  it:  a  de-  to  coostitate 

finite  subject ;  and  a  certain  or  ascertained  object.  There  a  Trust :  suffi- 

is  no  doubt,  that  in  this  instance  the  words  are  sufficiently  ^^^^^  words : 

certain  to  raise  a  trust.    There  is  no  question,  that  there  f    ®  °*  /^ 

is  a  definite  subject.    The  doubt  is,  whether  the  object       /.     , .    , 

•'  '  ^        certam  object. 

IS  sufficiently  definite,  of  capablie  of  being  ascertained. 
The  objection  is,  that  the  word  "familj/"  is  indefinite; 
that  no  meaning  has  been  yet  put  upon  it  by  any  deci* 
sion;  that  it  is  more  vague  than  ^*  relations  ;*'  add  there- 
fore the  question  is  raised,  whether  this  Court  will  now 
say,  in  the  first  place,  that  it  means  the  same  as  "  rela^ 
^*  tionsT  and  2dly,  whether  they  will   adopt  the  rule, 
which  has  been  adopted  upon  gifts  to  relations  (84),  &c. ;      Bequest  to 
confining  it  to  the  next  of  kin  of  the  party.     As  this  is  **  Relations  ^ 
a  new  question,  and  I  do  not  find,  that  it  has  received  conflned  to  the 
decision,  I  wish  a  little  to  consider  it.     At  the  same  time  *»«**  o^  ^^^  ao- 
die  inclination  of  my  opinion  at  present  is,  that,  all  things  o.  .  ^  ?^.  * 
considered,  this  is   not  more  indefinite  than  the  word  tribations. 
"  relations.'' 


The  Master  of  the  Rolls. 
I  retain  my  first  impression  upon  this  case,  that  there       Feb.  18M. 
is  a  sufficiently  definite  object  of  the  trust  pointed  out; 
as  the  words  "  of  hef  own  family  ^^  are  equivalent  to  "  of 

"her 

(8»)  2  Bro.  C.  a  38,  226.      lish,   Vol.  V,   529,   and  the 
(84)  Ante,  Devisme  v.  Mel-      references. 

X2 
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1804.         "  her  own  kindred,''  or  "  her  own  relataons.*^'    The  word 
"  family "  may  according  to  the  context  have  different 
♦  signiiicationfi  in  different  Wills.     It  may  beTCStrained  to 
CoLM AN.      mean  only  the  children.  On.  the  other  hand,  in  Macleroth 
[  *324f  ]      y.  Bacon  Lord  Alvardey  thought^  it  might  be  extended  to 
mean  the  hiisband :  so  as  to  include  him  as  one  of  the 
family.     But  in  this  Will  it  is  clear,  that  by  *'  those  of 
"  her  own  family,'*  the  testatrix  means  "  her  own  kin- 
*'  dred."    We  perfectly  understand  the  question,  of  what 
family  a  man  is?  That  is,  from  whom  is  he  descended: 
to  whom  consequently  is  he  related  ?  Those  of  the  same 
family  are  related  to  each  other.     It  is  perfectly  settled, 
that  a  bequest  to  "  relatione "  is  good*     Yet  that  is  very 
indefinite.     It  may  extend  in  infinitum.    In  the  contest 
about  the  founder's  kindred  AU  €ouls'  College  contended, 
that  it  should  not  be  extended  beyond  the  tenth  degree. 
Thoagh  upon    But  it  was  extended  to  the  fourteenth.     The  Court  of 
bequests  to       Chancery  however  in  cases  of  bequests  to  '^  relations'^ 
"  relations,        jj^s  upon  grounds  of  convenience  adopted   the  rule  of 
with  a  power     ^i^^  Statute  of  Distributions ;  and  though,  where  a  power 
'of  selection  is  given,  the  party  may,  according  to  Harding 
ffo  bevond  the   ^'  ^h/^>  S^  beyond  that  rule,  it  is' adhered  to,  wherever 
Statute  of  Dis-  ^he  execution  devolves  upon  the  Court.     In  this  case  a 
tributions,  that  difficulty  might  have  arisen,  if  Bridget  Cruwys  had  de- 
rale  is  adhered  clared,  her  own  relations  had  behaved  ill  to  her;  and 
to,  whenever    therefore  she  had  resolved  not  to  give  to  them  any  part 
the  execution     ^f  ^j^^  property.     The  question  then  would  have  been, 

whether  she  was  not  constituted  the  sole  judge  of  the 
propriety  of  the  behaviour  of  her  family;  and,  whether  it 
was  not  an  intestacy  of  Dorothy  Cruwys ;  tlie  condition 
failing.  But  all,  that  Bridget  has  said,  is,  that  she  does 
not  think  fit  to  exercise  her  power.  Therefore  the  trust 
remains  unexecuted ;  and  is  consequently  to  be  executed 
according  to  the  rule  of  the  Court;* that  is,  in  favour  of 
the  next  of  kin  of  Bridget ;  for  the  trust  is  created  in 
favour  of  those  of  her  family.  That  makes  no  difference 
in  this  case ;  for,  according  to  Harding  v.  Glyn^  wbere  a 

power 
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power  of  selection  is  given  in  favour  of  the   testator  s  1B04. 

own  relations,  and  that    power  is  •  not    exercised,    the 


C/RUW  YS 

property  undisposed  will  go   to  the  next  of  kin  at  the  ^ 

death  of  the  party,    who  had  the  power.      Therefore,       Colri4N. 

even  if  this  had  been  a  trust  for  Dorothy'^  family,  it      Bequest  to 

would  have  been  for  such 4ui  were  next  of  kin  at  Bridgets  ^^  testator's 

death.    So  either  way  the  Plamtiff  is  entitled  to  the  whole  '•«la^«>n»'  ^»^h 

of  this  property.  *  P^^«'  ^^  •^ 

lection,    is,  if 

Chat  power  is  not  exercised,,  a  trust  for  the  next  of  kill  at  the  death 

of  the  party,  who  had  the  power. 


IGGULDEN  r.  MAY.  r.l®?l\ 

Feb.  XOth, 

11M,  2U/. 

"D Y  indentures  of  lease,  dated  the  29th  of  September^      A  contract 

1783,  in  consideration  of  the  payment  5/.  8j.   by  for  perpetual 

J.Dilnot,  certain  premises  in  Deal  were  demised  to  Jo/in  renewal  will 

Iggulden,  Elizabeth  Fleetwood,   and  Sarah  Iggulden,  to  ^^  specifically 

hold  to  them,  their  executors,  &c.  for  the  term  of  21  years,    ,     ,      ' 

1  ,  i.^r..  11  .-r.  ,,  clearly  appear- 

at  the  yearly  rent  of  6*.  9a.  payable  at  Mtchaelmas,  or  •     .    •    .   . 

within  14  days  after,  with  the  usual  powers  of  entry  and'  qqi  ^  y^^  lg_ 

distress  for  non-payment;  andZ)i6to^  for  himself,  his  heirs  ferred  from  a 

and  assigns,   covenanted  with  the  lessees^   their  execu-  general  provi- 

tors^  &Ct,  that  he,  his  heirs  and  assigns,  at  the  end  of  18  ^^^^  ^^^  the 

years  of  the  said  term  of  21  years,  or  before,  upon  request  **™®  Cove- 
to  him  or  them  by  the  lessees,    their    executors,   &c.  '      .  *  ^ 

,  -    .  J     1  111  construction  of 

and  at  then:  proper  costs  and  charges,  would  make  to        t        p 

them,  their  executors,  &c.   a  new  lease  for  the  Uke  fine  ^^xxi  is  the 
of  51.  S$.  for  the  like  term  of  21  years,   at  the  like  yearly  game  in  Equity 
rent  of  ds.  9d,,  payable  as  aforesaid,  ''  with  all   cove-  as  at  Law ; 

<<  nants    ^°^  is 'not  to 
.         be  aflfected  by 
the  acts   of   the  parties. 
The  Bill  of  the  tenant  was  retained,  with  liberty  to  bring  an. action. 
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1804. 


Iggulden 
May. 


*^  nantsy  grants,  and  articles/'  as  in  the  said  lease  are 
contained*  *' 

In  March  1784  by  assignment  the  premises  became 
vested  in  J.  Iggulden  absolutely  for  the  remainder  of  the 
term.  After  the  expiration  of  18  years  from  the  exe* 
cution  of  the  lease  Iggulden  applied  to  J.Mayy  to  whom 
Dilnot  had  sold  the  estate,  for  a  new  lease  upon  the 
terms  contained  in  the  clause  for  renewal.  May  object- 
ing to  grant  a  lease,  containing  a  similar  covenant  for 
renewal,  the  bill  was  filed ;  and  the  question  was  whe- 
ther  the  Plaintiff  was  entitled  to  a  lease,  containing  that 
covenant. 


The  answer  admitted,  that  for  a  great  number  of  years, 
and  particularly  from  1747,  leases  of  these  premises  had 
been  granted  to  the  PlaintifTs  father  and  the  several 
persons,  under  whom  he  claimed,  similar  to  the  lease 
of  September  1783. 

Mr.  Romiliy  and  Mr.  Stanley^  for  the  PlaintiflEl 
Leases  exactly  in  the  same  form,  with  a  covenant  for 
renewal,  have  been  granted  for  100  years  back.  In  Cooke 
y.  Booth  (85)  ItordAhanley,  who  argued  that  case,  re* 
lied  much  upon  the  circumstance,  that  certain  things  were 
to  be  left  upon  the  premises  by  the  lessee.  But  that  cir- 
cumstance decides  nothing  ;  as  the  lessee  has  the  option, 
whether  he  will  take  it  or  not.  In  Baynham  v.  Guy*$ 
Hospital  (86)  the  only  question  was,  whether  the  right 
was  lost  by  laches.  But  this  subject  underwent  some  dis* 
cussion;  and  Lord  Ahanley  expressed  his  opinion  widi 
considerable  warmth  against  the  case  of  Cooke  v.  Booth.  In 

TrUtom 


(85)  Cotop.  819. 

(80)  Ante,  Vol.  Ill,  295. 
Sco  Baylcy  v.  The  Corpora- 
tion of  Leominster^    3  Bro» 


C.  C.  529.  Ante,  Vol.  I, 
476,  and  the  references  in 
the  note. 
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y.  Foote  ( 87 )  and  Bees  t.  Lord  Daere  (88)  the         H^. 
Gourt  has  certamly  shewn' a  strong  disinclination  from  the 
construction  inclusire  of  the  covenant  for  renewal.     But 
in  the  latter  case  there  was  the  circumstance^  that  the         Mat. 
^^nsideration  for  granting  the  lease  was^  that  the  less^ 
bad  been  at  a  considerable  expence  in  building;  from 
-which  it  might  be  inferred^  they  did  not  mean. to  give 
iam  a  perpetual  lease ;  as  then  i%  would  depend  upon  the 
iessee,  whether  the  lessor  should  derive  any  benefit  froln 
it.     Lord  Thurhw  permitted  them  to  go  to  law.     In 
Moore  v.  Foley  ( 89 )  all  these  cases  were  reviewed  by  th^ 
Mcuierqf  the  Rolls.    There  is  one  circumstance  in  this 
case,  which  clearly  distinguishes  it;  and  is  decisive  of 
the  intention^   that    every  lease  should  be  inclusive  of 
{his  covenant,  and  that  there  shall  be  a  perpetual  re- 
newal ;  for  neither  ih  this  lease  nor  in  any  of  the  pre- 
ceding leases  is  there  any  covenant  whatsoever  but  the 
covenant  to  renew.     Unless  therefore  that  covenant  is 
preserved,   there  will  be  nothing  to  answer  the  words. 
That  removes  all  doubt  as  to  the  intention  upon  the  con- 
struction of  the  instrument ;  and,  if  the  Court  can  attend 
to  the  construction  of  the  parties  themselves,  it  is  equally 
dear  from  their  acts.  •  . 

Mr.  Mansfield  and  Mr.  Fonblanque,  for  the  De^ 
fendant.  i 
'  The  result  of  the  cases  is,  that  such  a  covenant  as  is 
Contained  in  this  lease  is  not  a  ground  for  requiring  from 
the  lessor  a  covenant  in  a  future  lease  for  any  farther 
renewal ;  that  the  general  expression,  "  with  all  cove- 
'^  nants,'  grants  and  articles,  as  in  the  said  lease,'* 
will  not  include  a  covenant  for  farther  renewal.  The 
ihAy  distinction  is,  that  there  is  no  other  covenant.     But 

the 

(87)  2Bro.C.  C.  030".  (09)  Ante,  Vol.  VI,  232. 

(8»)  Before  Lord  Thurloiv. 
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1804.  the  expression  is  not  near  so  favorable  to  renewal  ts 

•   ^^^""^  in  many  of  the  cases.     The  words  are  as  bare  as  in  any 

i;.  case ;  referring  only  to  one  lease ;  and  then  follow  these 

May*  general  words.  However  after  the  decisions  in  TritUm 
V.  FootCy  Rees  v.  Lord  Dacre,  Russell  v.  Darwin  (  90  ), 
and  what  fell  from  hord  Alvanley  in  Baynham  v.  Gutfs 
Hospital^  nothing  but  express  stipulation  can  have  this . 
effect.  There  is  no  mutuality  here.  There  is  no  obli- 
gation upon  the  lessee ;  who  may  renew,  or  not.  Such  a 
contract  upon  the  part  of  the  lessor,  so  absurd,  ought 
never  to  be  raised  by  implication,  or  rather  without 
words,  that  could  not  possibly  bear  any  other  construc- 
tion. '  This  lessor  for  a  consideration  of  5/.  &r.  is  to  grant 
away  his  estate  for  ever  at  a  rent  of  a  few  shillings! 
With  reference  to  the  construction,  a  single  covenant  will 
not  satisfy  these  words  in  the  plural  number.  They  are 
merely  formal  words  of  the  person,  who  drew  the  lease; 
being  included  in  the  covenant  to  renew;  which  implies, 
that  the  terms  are  to  be  the  same.  No  meaning  can  be 
attributed  to  the  latter  "words  ^^  grants  and  articles.*'  The 
only  authority  for  the  Plaintiff  is  Cooke y.  Booth;  in  which 
Lord  Mansfield  goes  upon  the  construction  of  the  par- 
ties ;  which,  as  applied  to  the  construction  of  a  commoa 
legal  covenant,  is  perfectly  new;  and  cannot  stand  upon 
any  principle.  The  words  of  the  covenant  must  bear 
the  same  construction  in  equity  as  at  law;  and  it  is 
impossible  to  bring  the  acts  of  parties  upon  the  re- 
cord in  a  Court  of  law  in  an  action  upon  a  breach  of 
covenant.  Bridges  y.  Hitchcock  {91 )  and  Fumival  v. 
Crewe  {92),  referred  to  there,  turn  upon  the  particular 
expression.  In  the  former  there  is  no  restriction  as  to 
the  duration  of  the  lease.     Jn  the  latter  all  the  argument 

against 

(90)  Before  Lord  Camden,  (01)  1  Bro.  P.  C.  622. 

2  Bro.  C.  C.  639.  (92)  3  Atk.  88. 
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against  renewal  is  answered  by  the  express  words.    Lord         1804. 
Ahanley  states  the  dissatisfaction  of  Lord  Thurlow  at  >^^«^    . 

the  decision  in  Cooke  v.  Booth;  and,  though  he  did  not     Ioo^^J>«^ 
diri^ctly  overturn  it,  or,  as  in  Utter  son  v.  Vernon^  send  the  May. 

question  a  second  time  to  the  Court  of  Law,  who  in  that 
instance  expressed  a  different  opinion,  which  has  been 
followed  by  all  the  subsequent  cases  ( 93 ),  the  conclusion 
is,  that  these  general  words  will  not  include  a  covenant 
to  renew;  and  reasonably  so :  the  fair  inference  from  the 
mnission  of  express  words  being,  that  the  lessor  does 
not  mean  so  to  bind  himself.  It  is  a  forced  construction 
to  suppose  them  to  contemplate  a  perpetual  renewal, 
not  expressed ;  that  mode  of  leasing,  though  common  in 
Ireland^  being  extremely  rare  here.  The  absurdity  of  it 
is  glaring ;  unless  the  fine  is  very  large.  The  interest  of 
the  lessor  is  always  uncertain.  This  has  therefore  al- 
wajrs  been  held  unreasonable ;  unless  something  appears, 
as  in  Fumival  v.  Crewe,  plainly  indicating  it.  In  Hyde 
V.  5£f  niter  (94),  so  long  ago  as  the  time  of  Lord  MaccleS" 
fieldy  the  same  construction  was  made  as  by  the  late 
cases,  that  these  words  would  not  go  to  perpetual  re- 
newal. All  these  cases  and  others  are  collected  in  the 
argument  drawn  up  by  Mr.  Hargrave  'in  the  case  of 
Lord  Inchiquin  {95)  \  particularly  Bettesworth  y.' The 
Dedn  and  Chapter  of  St.'  PauFs,  cited  ini  Fumival  v. 
Crewe;  and  the  result  of  them  all  is,  that  they  must  fiiid 
something  plainly  importing  the  intention  for  perpetual 
renewal. 

•    The  Lord  Chancelxor. 

I  am  clearly  of  opinion,  the  construction  of  this  cove- 
nant must  be  the  same  in  Equity  as  at  Law ;  that  the 
acts  of  the  parties  have  nothing  to  do  with  the  construc- 
tion; that  this  lease  must  be  construed  precisely  as  the 

first 

(03)  4  Tetm  Rep.  670.  (06)  1  Hartf.  Jur.  Arg.  411. 

(94)  2  P.  Win.  106. 
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1804.         first  lease;  niao,  subject  to  the  reply,  I  am  of  the  same 
^^^'^  opinion,  as  Lord  Atccudey  and  the  present  Master  qfthe 

^^  Rolls,  that  the  general  doctrine  now  is,  that,  where  a 

May.         lease  is  made  without  more  than  the  general  words,  they 
will  not  impose  an  obligation  to  insert  a  covenant  for 
renewal.    That  brings  it  to  the  single  specialty,  that 
arises  upon  these  words  at  the  close  of  the  lease.    It  is 
to  be  considered,  whether  I  ought  not  to  permit  an  ac- 
tion to  be  brought ;  as  Lord  Tkurlow  did.     It  may  be 
thought,    the  law,  as  well  as  the  term,  in  the  plural 
number,  will  call  upon  •  a  Court  of  Justice,  construing 
the  instrument,  to  say,  what  are  the  covenants  in  this 
Implied  Cove-  lease.     There  is  a  covenant  for  quiet  enjoyment  under 
nant  for  quiet    the  words  "  granted  and  demised :"  a  covenant  for  pay^ 
enjoyment  un-  ^^^^  ^f  ^^^1.  under  the  words  "  yielding  and  paying :" 

,       ,  and  other  covenants  under  other  general  words  in  diis 
•  granted  and  .  . 

demised  "  and  ^®**®*     '"  *  Court  of  Law,  generally,    the  constructioii 

for  payment  of  ^^C^t  to  be  as  to  both  the  express  and  implied  cove* 
rent  under  nants :  more  peculiarly,  where  there  is  but  one  express, 
**  yielding  and  covenant ;  and  upon  the  ordinary  sense,  if  it  is  supposed 
paying."  to  mean  express  covenants  only,  it  was  settled   so  loag 

Bond  Irene-  ^^  ^^  ^^^  ^^  ^^  Siderfint  that  where  a  bond  is  givcin, 
rally,  for  the  g^n^ri^Iy  for  performance  of  covenants  in  a  lease,  it  ex* 
performance  tends  to  protect  breaches  of  implied,  as  well  as  express^ 
of  Covenants,  covenants,  and  if  rent  is  not  pbid,  or  there  is  an  eviction, 
extends  to  im-  the  bond   is  forfeited   for   breach  of  the  two  implied 

plied,  as  well  covenants  I  have  mentioned. 
as  express. 

The  question  therefore  is  upon  the  specialties  arising 
out  of  this  particular  part  of  the  instrument,  whether  I 
ought  not  to  permit  an  action  to  be  brought.  Upon 
the  question  of  specific  performance  Lord  Thurlow  al-' 
most  brought  himself  to  ^  notion,  in  which  I  cannot 
follow  him,  that  any  man,  who  enters  into  such  a  co- 
venant, must  be  taken  so  little  to  understand  the  nature 

of 
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i£  a  bargain  and  of  property,  that  the  Coort  ought  no# 
to  execote  siibh  a  bargain  by  a  specific  performance :  but 
he  never  got  so  fiur  in  judgment.  .Certainly  there  is 
nodnng  irrational,  for  instance,,  in  a .  lease  of  this  kind 
of  land  upon  the  aeanihoFe,  a  shingle  beach.  In  Cooke 
r.  Booth  the  Court  of  King's-  Bench  were  'placed  in  a 
Tery  awkward  situation ;  those  circunu^ances  being  made 
part  of  the  case  by  the  Lord  ChanceUor.  How  they 
came  to  be  so,  it  is  very  difficult  'to  conceive ;  unless 
perhaps  there  was  something  of  consent.  Upon  that 
ease  it  always  struck  me  as  quite  impossible  to  construe 
the- last  lease,  in  the  very  same  terms,  differently  from 
the  first. 


1804. 


lOOCLDB^ 

Mat. 


Mr.  RomiUy^  in  Reply. 
The  question  is  upon  the  intention  of  the'  parties. 
Such  a  contract  is  not  to  be  reprobated.  The  greatest 
part  of  the  land  in  Ireland  is  held  under  leases  of  this 
kind.  It  cannot  be  said,  there  is  no  reciprocity.  6up« 
pose  barren  land,  upon  the  sea-shore,  producing  no- 
thing ;  and  a  person  takes  it  upon  a  speculation,  to  lay 
out  money  upon  it  in  buQding :  with  an  option  to  give 
it  up  at  the  expiration  of  eighteen  yea^ ;  or  to  have  it, 
if  he  pleases,  for  ever:  that  would  be  a  beneficial  con. 
tract  for  both  the  lessor  and  the  lessee.  The  mere 
circumstance,  that  there  is  no  other  covenant,  goes  a 
great  way  to  shew  the  intention  for  perpetual  renewal, 
independent  of  the  verbal  argument;  for  no  man  having 
m  his  contemplation  to  become  again  the  owner,  would 
grant  a  lease  without  covenants  for  proper  cultivation, 
&C.  In  Tritton  v.Foote  even  penalties  were  imposed 
upon  a  particular  mode  of  cultivation,  viz.  ploughing  Up 
meadow  land.  All  words  in  a  deed  are  to  be  taken 
most  strongly  against  the  grantor.  The  Court  cannot, 
merely  because  the  expr^sion  is  '^  covenants,*'  in  the 
phiral  number,   and  **  grants  and    articles,**  strike  the 

word 


lOGULDBN 
V. 
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1804.  word  '^covenant*'  entirely  out  of  the  deed.    It  should 

be  executed  as  far  as  possible.  Rees  y.  Lord  Daere  do^ 
not  decide  this  point.     The  note  (  96  )  says,  Lord  Tkur^ 

Mat.  low  seemed  strongly  inclined,   that  a  Court  of  Equity 

ought  not  to  enforce  a  covenant,  such  as  this  under  all 
the  circumstances,  appeared  to  be ;  and  retained  the  bill, 
with  liberty  to  bring  an  action  upon  the  covenant.  .  The 
parties  did  not  try  the  action;  and  the  cause  coming  on 
again.  Lord  Thurlow  directed  an  inquiry,  what  were  the 
situation  and  circumstances  of  the  premises;  and  what 
would  have  been  a  reasonable  bargain  to  have  been  made 
between  the  parties  at  the  time :  the  Master  to  state  all 
circumstances ;  an^  this  to  be  without  prejudice.  That 
inquiry  was  not  prosecuted.  In  Bayley  v.  The  Corpora" 
tion  of  Leominster  (&1)  the  ground  was,  that  the  tenant, 
had  suffered  two  lives  to  drop,  instead  of  coming  at  the 
expiration  of  the  first.  Who  would  lay  out  money  in 
building  upon  a  lease  for  only  forty  years  ?  As  to  the 
acts  of  the  parties,  even  Lord  Alvanley  seems  to  think, 
some  circumstances  may  influence  the  judgment  of  the 
Court;  noticing  the  distinction  between  the  cases  in 
England  and  Ireland{9S).  Many  facts  may  be  sup- 
posed, that  migl\^  very  much  influence  the  judgment  of 
the  Court.  Suppose,  it  was  represented  to  a  purchaser 
to  be  a  perpetual  lease;  and  he  purchased  upon  th^t 
ground.  It  is  certainly  difficult  to  say,  the  last  lease 
u  to  be  construed  differently  from  the  first.  But  from 
the  conduct  of  the  parties  for  a  century  facts  may^  be 
presumed  as  to  the  first  lease,  expenditure  by  buildings 
to  be  erected,  &c.  to  warrant  this  construction.  Before 
Cooke  V.  Booth  can  be  over-ruled,  the  question  ought 
to  go  to  Law. 

The 

(96)  Cited  from  Mr.  Ro-     Ante,  Vol.  I,  476. 
miUyh  note.  (96)  Ante,  Vol.  Ill,  297., 

(97)  3  Bro.    C.    C.    629. 
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/    *  7%^  Xorcf  Chamcellor.  1804. 

The  case  of  Coole  y.  Booth  always  created  great  dif- 
ficulty in  my  mind.  If  the  Lord  Chancellor  was  right  in 
sending  the  case  to  kw  with  the  statement  of  those  facts.  Mat. 
and  if  the  Court  of  King's  Bench  thought,  that,  those 
&ct8  being  stated,  they  were  bound  to  suppose,  that  in 
some  way,  even,  if  necessary,  by  admission,  those  facts  « 

had  become  part  of  the  case,  properly  introduced,  that 
;would  account  for  their  construing  a  written  contract  by 
haying  regard  to  those  facts.    I  mention  this ;  as  it  has 
been  said,  the  Court  did  not  think  themselyes  at  liberty 
to  discuss,  whether  the  facts  were  properly  made  part  of 
&e  case.    I  never  could  assign  a  sa^factory  reason, 
why  Lord  Bathursi  made  those  circumstances  part  of  the 
case.     Though  it  is  cleajr,  the  construction  of  such  a 
covenant  must  be  the  same  both  in  Law  and  Equity,  I 
can  conceive  a  number  of  cases,  in  which,  admitting  the 
operation  is  to  be  the  same  in  Law  and  in  Equity,  a  Court 
of  Equity  would  reform  the   covenant ;    and  introduce 
another  covenant ;   of  which  it  might  be  equally  predi- 
cated, that  the  construction  should  be  the  same  in  Law 
and  Equity.    If  I  should  send  this  case  to  a  Court  of 
Law,  I  certainly  never  could  state  the  case,  as  Lord  £a- 
ihurst  did ;  but  could  only  state  these  circumstances,  with 
a  caution  to  the  Court,  thai  no  attention  was  to  be  given 
to  them,  unless  they  could  be  made  a  legal  evidence. 
Though,  with  reference  to  the  fact,  that  there  have  been 
renewals  for  almost  two  centuries,  upon  circumstances  of 
conduct  it  would  be  against  conscience  to  decide  against 
the  renewal,  yet,  sending  it  for  the  opinion  of  a  Court 
of  Law,  I  ought  to  ask  their  opinion,  having  regard  to 
what  would  be  legal  evidence;  and  then  leaving  the  party 
to  his  action  I  do  no  injustice. 

s   In  this  instrument  nothing  is  said  as  to  the  mode  of      [  S34  ] 
cultivation  and  enjoyment;   and  as  to  covenants  it  is 

naked 
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naked  and  dry  without  example.    Bxcept  upon  tfaie  pKint, 
that  there  ii  no  other  coTenant,  thk  instlnuDeiit  affords 
as  little  argument  as  any.    But  I  must  say,  eitiier  it  is  ai 
instrument,  the  legal  effect  of  whidbi  gms  an^t  to  t 
perpetual  renewal,  or  hot ;  but,  that  it  happens  not  to  be 
such  in  legal  effect  by  some  surprise  or  misand^rstandiBg 
in  framing  all  these  leases;    calling  upon  a  Court  fif 
Equity  to  reform  it,  and  make  it  capable  of  being  so  eoi^ 
strued.    If  ^  ought  to  be  construed  in  this  way  at  Law, 
it  ought  to  be  so  construed  in  Equity,  I  admit ;  and  k 
would  be  very  dangerous  for  a  Court  of  Equity  to  say,  IP 
parties  are  bargaining  for  the  enjoyment  of  their  pro* 
perty,  and  by  solemn  instruments  evidencing  their  inten^ 
tion,  the  bargain  is*  so  foolish  that  it  cannot  be  executed 
in  Equity.     But  both  the  Irish  and  English  cased  prove, 
that  it  win  be  specifically  executed;  and,  as,  if  the  terms 
will  not  amount  to  it,   still  there  may  be  circumstances^ 
the  manner,  in  which  the  property  was  dealt  with,  the 
consideration,  &c.  which  on  the  one  h^Emd  may  found  the 
jurisdiction  to  reform  it,  so  admitting,  that  it  is  generally 
true,  that,  if  the  legal  efi^t  is  perpetual  renewal,  it  shall 
be  specifically  performed  in  Equity,  yet  upon  the  other 
hand  with  reference  to  the  same  circumstances  a  case 
may  be  made  out,  upon  which  Equity  would  say,  it  is  fit 
to  leave  him  to  Law.    But  the  general  doctrine  is  the 
other  way. 


[♦335] 


Suppose  my  opinion  to  be,  that  this  contract  ought  to 
be  specifically  performed,  can  I  fairly  say,  it  is  so  clear  of 
doubt,  with  reference  to  die  legal  meaning  of  the  law, 
that  I  ought  to  refuse  them  the  opportunity  of  defending 
an  action  ?  Suppose,  on  the  other  hand,  I  should  be  of 
opinion,  that  this  is  not  a  case  for  decreeing  a  perpetual 
*  renewal,  and  I  should  dismiss  the  Bill,  I  could  not  re- 
strain the  Plaintiff  item  bringing  an  action  for  damages. 

Rrst^ 
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ISral,  I  must  be  satisfied  as  to  the  legal*  meaning.  I  shall 
state  my  OQinion  with  great  reserve.  It  is^  that  in  no 
form  of  action  would  it  be  competent  to  bring  iipon  the 
neord  the  &ct,  with  reference  to  the  former  leases^  as 
explaining  the  contract  contained  in  the  last  leases.  I 
wffl  npt  ihereftre  follow  Lord  Baihwrst  in  stating  circum* 
stances  to  the  [Court  of  King's  Bench,  which  I  think 
ought  not  to  be  laid  before  the  observation  of  that  Court, 
wlicn  asked  by  a  Court  of  Equity  for  their  opinion  upon 
the  legal  effect  of  the  covenant^  unless  they  could  be  in- 
troduced by  a  Court  of  Law. 
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Therefore  let  this  Bill  be  retained  for  twelve  months, 
with  liberty  to  bring  an  action  (99). 

(|0G)  7  East,  237.     Hameii  v.  YeUdmg,  2  Sch.  ^  Lef.  649. 
Dmpl^tg  V.  MiU,  1  Madd.  641. 


1804. 

ANGEL  V.  SMITH.  p^^  23d, 

24M,  26M. 
^V^HIS  cause  coming  on  for  further  directions,  it  ap-     Where  a  Re- 

peared,  that  an  ejectment  had  been  brought  without  ceiver  is   in 
leave  of  the  Court,  and  had  nearly  proceeded  to  trial,  possesion,  an 
for  lands  in  the  possession  of  a  Receiver  under  the  ap-     ''^^"^f"  ^^"^ 
pointinent  of  the  Court. 

The  Lord  Chancellor  said,  the  practice,  when  the 
receiver  was  in  possession,  was,  that  an  ejectment  should 
not  be  brought  without  leave  of  the  Court;  and  that 
in  a  former  instance  ( 100)  it  was  permitted  to  go  on 
nndei:  the  circumstances,  having  gone  so  far.  His  Lord- 
ship 
(100)  Anonymous,  ante.  Vol.  VI,  287. 


brought 
without  leave 
of  the  Court. 
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ship  cautioned  the  solicitor,  that  he  would  proceed  at 
his  peril.  . 

Mr.  Mansfield  and  Mr.  Richards  said,  the  practice 
was  settled,  as  stated  by  the  Lord  Chancellor;  and 
Mr.  Richards  mentioned  an  instance^  in  wMch  the  party 
was  very  nearly  committed  by  Lord  Thurlow, 

t 

In  consequence  of  this  a  motion  was  made  the  next 
day  for  Uberty  to  try  the  ejectment. 

Mr.  W.  Agar^  in  support  of  the  Motion. 
This  person  claims  under  a  devise  to  the  heirs  male  of 
Mr.  Angel  and  their  heirs  for  ever :  a  title  merely  at  law; 
and  he  is  no  party.  It  has  never  been  decided,  that, 
where  a  receiver  has  been  appointed,  a  person,  claiming 
under  a  legal  title,  not  derived  in  the  cause,  may  not 
bring  an  ejectment.  The  case  of  a  person  claiming  by 
an  adverse  title  is  quite  different  from  that  of  a  mort- 
gagee; and  the  examination  pro  interesse  suo  does  not 
apply  to  a  claim  of  the  whole.  Phipps  v.  The  Bishop  of 
Sath  and  Wells  ( 1 )  is  the  case  of  a  mortgagee ;  in  which 
there  is  less  reason ;  for  his  only  interest  is  a  security  for 
money ;  and  the  equity  of  redemption  is  a  valuable  in- 
terest, ^ut  in  this  instance  it  is  assumed,  that  the  other 
persons  have  no  interest  whatsoever. 


Contempt  to  ^^  ^''^  Chancellor. 

disturb  seques-      '^  ^^  clearly  a  contempt  of  this  Court  to  disturb  se- 

trators  in  pos-  questrators ;  and  the  party  cannot  claim,  though  by  an 

session.    If  adverse 

the  seques- 
tration is  exe-  ,,v  «  i^.  .    ^^^ 
...                                           (1)  2  Dtck.  608. 

Guted,  a  jadg- 

ment  creditor, 

though  prior,  can  only  claim  to  be  examined  pro  interesse  suo:  if  not 

executed,  he  may  take  execution. 
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adverse  title^  in  any  other,  wfty  than  by  coming  to  be 
^examined  pro  nUeresse  suo  ( 2  )•  Consider  the  conse- 
^uence.  How  are  sequestrators  to  defend  their  posses- 
non  against  an  ejectment?  The  Court  of  ELing's  Bench 
have  decided,  that  where  a  sequestration  is  awarded  to 
collect  money  to  pay  a  demand  in  equity,  if  it  is  not  exe- 
cuted, that  is,  if  the  sequeistrators  do  not  take  possession » 
'  and  a  judgment  creditor  takes  out  execution,  notwith*- 
Btanding  the  sequestration  i^warded. there  may  be  a  levy 
under  the  execution ;  intimating,  that,  if  the  sequestra*- 
lion,  is  executed,  the  other,  though  prior,  must  come 
here.  How  can  any  of  these  parties  defei^d  as  landlprd? 
Aiter  the  tenants  have  attorned  to  the  receiver,  the 
Court  is  thelandlord. 


9B7 
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Mr.  Man^elds  Mr.  Richards^  and  Mr.  Leach,  against 
the  motion,  contended,  that  it  is  established,  that,  when 
once  the  Court  has  taken  possession  *  by  putting  a  re^ 
ceiver  upon  the  estate,  no  person  can  disturb  that  pos« 
session  without  leave;  and  upon  a  very  clear  reason,  the 
dai^er  of  collusion ;  by  which  the  very  person,  from 
whom  the  possession  had  been  taken  by  the  Court,  might 

*  again  get  possession.     The  consequence  also  might  be  an 
action  for  mesne  profits,  to  recover  the  very  rents  paid 

'  by  the  tenants  by  the  order  of  this  Coikt  to  Its  officer; 

for  the  argument  is  just  as  favourable  to  that  action  as  to 

an  ejectment..    Will  the  Court  suffer  perscms  to  be  placed 

in  tfutt  situation  ?    What  is  tiie  difference  for  this  purpose 

between  a  receiver  and  sequestrators?    In  tiie  cases. of 

privileged  persons  and  corporations  sequestration  is 'the 

process  of  course ;  and  it  is  the  ordinary  process  issuing 

against  every  person,  who  stands  out  process  to  that  ex* 

tent.    The  appointme]\t  of  a  receiver  isr  not  so. much  of 

course.    But  in  either  case  the  estate  i»  taken  into  the 

hands  of  the  Court,  and  is  not  to  be  disturbed;  and  the 

officer  is  liable  to  account  to  the  Court. 

The 
(2)  Bamlyn  v.  Zee,  1  DtciL  04. 

Vol.  IX.  Y 
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ia§4.  Th^  Lord  Chancellor. 

This  case  invoWes  a  verjk  considerable  question  tff 
practice*  Wit&  regard  to  a  sequestration  •  I  ha^e  t§b 
Smith.  doubt;  having  in  my  fetmer  praotioe  had  connderiMe 
occasion  to  consider  that;  and  I  am  of  opinioii^  thal^ 
where  sequestrators  are  in  possession  under  the  process 
of  Ae  Court,  but  eiqpecially,  where  they  are  in  possessiM 
for  the  purpose  of  raising  a  duty5  that  is,  a  sum  d^creed^ 
their  possession  is  not  to  be  distorbedy  even  by  an  advefse 
title,  without  leave ;  upon  this  principle,  that  the  posscg 
siQtt  of  the  sequestrators  is  the  possession  of  the  Court; 
alid  the  Court,  being  competent  to  examine  the  title,  wdl 
not  penmt  itself  to  be  made  a  suitor  in  a  Court  of  liaW) 
but  will  itself  examine  the  title :  and  the  mofle  i»  by  pei^ 
mitting  the  party  to  come  in  to  be  examined  pro  inierette 
stfb:  the  practice  being  to  go  before  the  Master,  to  state 
his  title ;  and  there  is  the  judgment  of  the  M astei^i  sad 
afterwards,  if  necessary,  of  the  Court,  upon  it.  On  the 
other  hand,  there  b  obvious  convenience  and  justie^ 
where  the  question  to  be  tried  is  pure  matter  of  tillr» 
that  can  be  tried  in  ejectment,  in  saying,  the  mode  of 
examining  him  pro  inieresee  suo  shoidd  be  by  givii^ 
leave  to  bring  an  ejectment:  the  Court  taking  care  to 
protect  the  possession  by  giving  proper  directions;  and 
that  ease  has  gone  upon  this ;  that  it  would  be  the  easiest 
thing  for  the  very  party,  from  whom  the  possession  was 
taken  at  the  instance  of  the  Plaintiff  by  the  sequestratiola^ 
to  harass  the  sequestrator,  so  as  to  make  it  impossible  for 
the  Court  to  execute  its  duty ;  for,  if  the  Court  does  not 
take  upon  itself  to  examine  the  title  of  the  PlaintiiS 
many  nominal  Plaintifii  may  be  set  up. 

As  to  receivers,  I  am  very  sure,  though  I  cannot  refier 
to  the  aise,  that  the  same  rule  has  obtained,  wherever  a 
receiver  has  been  put  upon  the  estate.    I  am  also  vefy 

confident. 
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•opfijflptf  that  I  haro  heard  (hat  motion  for  leare  to 
brisg  an  geotment  against  the  receiver  more  than  dnce, 
aisbe  I  have  sat  here.  The  Register  also  apprehends, 
sneh  motions  have  bete  made*  *  There  may  be  inconve- 
nience in  that:  but  th^  iileonveidsnce  the  odier  way  is 
€BK>mKms.  If  it  is  necessaiyto  ask  leave,  the  Court  must 
hm^  credit  for  never  refusing  it»  where  it  ought  to  be 
granted ;  and,  if  so,  very  great  pdrfK^ses  of  convenienoe 
may  be  answered  by  putting  the  paorty  to  aak  it  In  a 
case  of  pedigree  an  ejeetment  is  the  best  mode  of  esta*- 
bUshing,  if  J  may  so  express  it^  ihe  mteresse  surnn.  It  k 
not  to  be  understood^  that,  because  there  have  been  in- 
stances of  forged  tombnitcmes  and  fake  registers,  .an 
ejectment  will  not  be  permitted  in  any  case.  The  Court 
certainly  would  not  reqiur^  a  man  to  disclose  all  bis 
eridence  in  the  Master's  OflSoe.  That  would  be  a  very 
oppressive  mode. 


1804. 
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The  motion  was  renewed;  and  it  was  insisted,  that 
tli^  possession  of  the  receiver  was  to  be  considered  as 
the  possession  of  the  party,  not  of  the  Court. 


Feb.^&th. 


The  Lord  Chancellor  asked  Mr.  Stanley,  whether  he 
had  not  often  moved  for  liberty  to  bring  an  ejectment 
against  a  receiver;  who  answered,  that  he  had ;  and  also 
against  sequestrators ;  and  that  in  a  very  late  proceeding 
upon  sequestration  the  Court  directed^  that  the  party 
should  go  before  the  Master,  to  be  examined  jetto  interesse 
Stfo;  and  witnesses  to  be  examined  before  the  Master 
and  upon  Commission. 


The  Lord  Chancellor. 
Suppose  a  bill  filed  by  bond  creditors  for  administra- 
tion of  personal  estate  and  legal  and  equitable  assets,  the 

Y  2  tenant 


340; 
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tetiant  for^Iife,  or  the  tenant  in  fee,  though  repr^aent'i 
ing  the  whole  Talue,  may  not  have  an  interest  worth  any 
thing,  after  the  debts  are  paid.  When  you  come  to  raise 
the  demand,  which  the  decr^  makes  a  duly,  there  the 
Court'  says,  and,  I  understand,  the  Courts  of  Law  have 
admitted  it  lately,  that,  when  sequestrators  are  once  in 
possession,  that  will  protect  the  sheriff,  returning,  that 
he  can  do  no  act.  If  the  Court  will  permit  its  decree. to 
be  disturbed  by  persons  having,  or  pretendmg,  tHfe, 
nothing  could  be  more  easy  than  to  prevent  the  execution 
of  the  decree.  It  w31  permit  it,  wherever  there  is  a  legal 
right  to.  disturb  it:  but  it  will  examine  -diat  right.  ^  The 
only  question  is,  whether  the  Court,  having  taken  possea-. 
sion,  should  not  be  informed,  whether  it  is  a  proper 
case;:  and  I  desire  it  to  be  considered  as  my  opinion,  that 
an  ejectment  cannot  be  brought  without  leave  of  tbe> 
Court,  where  there  is  a  receiver. 


This  motion  was  also  resisted  upon  the  particular  cir- 
cumstances, as  evidence  of  surprise,  and  the  laches  of  the 
lessor  of  the  Phuntiff;  who  having  brought  and  aban- 
doned several  actions  of  ejectment,  had  renewed  the 
attempt  just  at  the  expiration  of  the  twenty  years. 


The  Lard  Chancellor,  after  much  discussion  upon 
these  points,  permitted  the  ejectment  to  proceed. 
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Feb.2^th. 
TM[li.  PEMBERTON  had  on  a  former  day  moved.    Reference  re- 

that  a  reference,  that  had    been  directed  to  one  moved  from 
of  the  Masters,   should  be  removed  to    the  office  of  ®°®  *'***®' *® 
another  Master.  another,  on  the 

allegation  of 

As  the  ground  of  this  motion  the  Counsel  alleged^  that  j^^  fonnd  the 

upon  going  before  the  Master,  ib  whom  the  cause  stood  former  in  such 

referred,  who  was  of  a  very  advanced  age,  and  extremely  a  state,  from 

infirm^   he  found  him  in  such  a  state,  that  it  was  not  his  advanced 

proper  to  go  into  the  business  before  him.  "fif®  ^^^  lo- 

&rmity,  that  it 

•  27ie  Lord  Chancellor  this  day  said,  that  upon  con-  ^"^  not  proper 
sideration  he  thought  it  his  duty  to  grant  the  motion ;  ^  •  1  r  ^ 
and  made  the  Order  accordingly.  y^^^ 


GRIERSON  r.  EYRE.  jp^^  25*^^ 

27M,  29/^ 
nPHE  Plaintiff  claimed  under  Letters  Patent,  6  Geo.  Ill,     Bill  by  the 

granting  the  Office  of  Printer  General  Vithin  the  King^  Printer 
kingdom  of  Ireland  for  40  years,  and  full  power  and  autho-  '^  Ireland,  to 
rUy  for  the  sole  printing  in  the  said  kingdom  all  Bibles^  wtablish  his 
Prayer  Books,  &c.  and  the  Statutes  for  the  kingdom  of    ^  j*  4  -u  «^ 

Irelandy^l^^  copies  of 
the  SUtates 
for  Ireland,  under  the  Order  of  the  King  upon  the  resolutions  of  both 
Houses  of  Parliament  of   the  United  Kingdom,  and  for  an  aceoni^t 
against  the  King*8  Printer  in  EngUmd  in  that  respect,  dismissed. 
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1804.  Ireland,  both  entire  'and  abridged,  with  all  such  other 
printing  as  should  be  published  by  authority  of  his  Ma- 
jesty, his  heirs  and  successors. 


Grierson 
£yR& 


In  1796  the  Houses  of  Lords  and  Oommons  ci  Great 
Britain  came  to  certain  resolutibtis,  founded  upon  the 
Report  of  a  Select  Conunittee  of  the  House  pf  ConmioiiSf 
aqd  afterwards  approved  by  his  Majesty,  that  it  was  ex- 
pedient for  the- more  general  and  speedy  promulgation  of 
the  laws,  his  Majesty's  Printer  should  be  authorised  and 
directed  to  print  not  less  than  S550  copies  of  every 
public  general  Statute,  200  cc^ies  of  every  public  local 
Statute,  including  Road  Acts,  and  200  copies  bf  each 
private  Statute ;  and  that  his  M^esfy's  Printer  diould  be 
authorised  and  directed  to  print  and  deliver  the  aforesaid 
number  of  copies,  according  to  a  certain  m6de  of  distri- 
bution pointed  oilt,  through  England  and  Scotland.  In 
1801  certain  resolutions  were  agreed  to  by  both  Houses 
of  the  Parliament  of  the  United  Kingdom  of  Great  Pri* 
tain  and  Ireland,  and  approved  by  his  Majesty,  that  it 
was  expedient,  &c.  that  his  Majesty's  Printer  should  be 
authorised  and  directed  to  print  not  less  than  5500  copies 
of  every  public  general  Statute,  and  300  copies  of  every 
public  local  and  personal  Statute;  and  to  print  and 
deliver  the  aforesaid  number  of  copies  according  to  a 
certain  mode  of  distributioA ;  partictdarising  the  several 
persons  and  offices  in  England,  Scotland,  and  Ireland, 
and  the  numbers  appropriated  to  each  country,  viz.  of 
the  public  general  Statutes  to  England  S46I ;  to  Scotland 
499;  and  to  Ireland  1540;  and  of  the  public  local 
and  personal  Statutes  to  England  133;  to  Scotland  70; 
and  to  Ireland  97.  His  Majesty  afterwards  caused  di- 
rections to  be  giveh  for  carrying  those  resolutions  into 
effect 


The 


CAJBBS  IN  CHAKCEB¥« 

The  prayer  of  die  ]^  Ir^s,  that  the  Plaintiff's  right 
to  print  and  distribute  the  copies  of  the  Statutes^  which 
by  the  said  resoliitioiis  were  directed  to  be  printed  and 
distributed  for  diat  part  of  the  Urated  Kingdom^  called 
Mreland,  may  be  declared  and  estabUshed ;  and  an  ac* 
count  of  the  profits  received  by  the  Defendants  for 
printing  and   distributmg  die  copies  directed  for  /»« 
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leoi* 


GjlipR(5029 


The  Defendants,   the    Kill's  Printersti^in  Engkmif 
daiming  under  Letters  Patent  39:  G0O.  Ill,  granting  the 
Office  of  Printer  to  his  Majesty,  among  other  things,  of 
ail  imd  singular  Statutes,  Acts  of  Parliament,  &c.  printed 
or  to  be  printed  by  the  authority  of  his  Majesty,  his 
heirs  or  successors,  and  of  all  other  bodes,  wbich  his 
Majesty  should  command  to  be  used  in  the  churches  id 
that  part  of  his  realm  of  Greai  Britain  called  England, 
&c.,  submitted  by  their  Answer,  that  by  the  effect  of 
the  Act  of  Union  ( 3 )  the  Plaintiff's  ri^t  and  privilege 
of  King's  Printer  in  Ireland  is  avoided ;  in  so  far  as  the 
Pariiament  of  Ireland  is  thereby,  discontinued ;  the  Sta-^ 
totes  whereof  only  he  could  have  the  right  under  the 
Letters  Patent  to  print;  insisting,  that  .he  has  no  right  to 
print  and  distribute  copies  of  Statutes  passed  in  Greai 
Britain  by  the  Parliament  of  the  United  Kingdom  of 
Chreat  Britain  and  Ireland,  &c. ;  and  which  copies  the 
Defendants  claimed  to  be  exclusively  entitled   to.  print 
and  distribute.  « 


'      The  Solicitor  General,  Mr.  lUehards,  and  Mr*  Hari, 

for  the  Plaintiff. 

The  ground  of  this  ehdm  is,  that  the  Plaindff  con* 

tioues  under   hi?  patent  to   have  the  exclusive   right 

to  print  and   publish  all  Acts  of  Parliament   for  Ire^ 

Umd%    There  is  nothing  in  the  Act  of.  Union  afiecting 

bis 
(3)  SUt  30  &  40  Geo.  III. 
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1804.         hu  right;  which  still  exists;  though  the  Legislature  hsM 
"^^"^  become,  incorporated  with,  and  a  part  of,  die.  Parliament 

of  GretU  Britain.  The  resolutions  of  the  Houses  of 
Eyrb.  Parliament  are  addressed,  not  to  anyone  byname,  but 
to  /'  The  King's  Printer:'  The  Phuntiff  is  the  King's 
Printer  for  Ireland;  and  as  such  has  the  right  of  puUica- 
tion  for  Ireland;  as  the  King*s  Printer  in  England  has 
tor  England.  The  resolution  is  addressed  to  each. re- 
spectively; each  having  before  the  Union  the  exclusive 
right  under  kis  patent.  It  is  not  possibly  to  find  any 
precedent  upon  this  subject.  At  the  time  of  thc^  Union 
of.  England  and  Scotland  there  was  no  case  existing 
having  any  relation  to  this.  Since  that  period  a  Patent 
has  beei> granted  for  each  kingdom;  so  that  they  cannot 
interfere.  The  Act  of  Union  has  not  annihilated  the 
kingdom  o£  Ireland,  but  has  united  the  two  Idngdoms; 
both  still  subsisting  as  an  United  Kingdom.  The  true 
construction  of  the  King's  Order,  adopting  the  lesphi- 
dons,  id,  that  each  is  to  distribute  in  his  respective  limits 
a  proper  number.  The  effect  of  the  Union  is  to  mix 
their  rights,  so  as  to  make  them  incapable  of  identical 
separation.  The  consequence  is,  that  both  these  parties 
have  the  right  of  publication.  If  either  patent  is  ex- 
tinguished, both  are'  extinguished.  Supposing  it  to  be 
a  duty  upon  the  Crown  sufBciendy  to  publish  Acts^  of 
State,  no  new  mode  being  pointed  out,  die  patents  must 
be  considered  still  in  force:  otherwise  the  consequence 
would  be  an  ombsion  of  what  had  been  before  done; 
and  which,  it  is  to  be  presumed,  is  still  to  be  donci  for 
the  benefit  of  the  subject. 

Another  question  is.  Whether  either  of  these  parties 
has  an  Equity  to  make  the  other  account;  and  it  will  be 
insisted,  that  if  their  rights  are  co-existing,  they  are  like- 
wise concurrent.    That  is  not  so.    They  arc  separate 

and 
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«nd  distinct  rights,  by  what  is  equivalent  to  accident  so 
mixed  and  blended,  that  neither  can  distinguish,  what 
properly  belongs  to  him.  Consequently  neither  is  entitled 
whoUy  to  the  result.  It  comes  then  to  a  question  of 
apportionment,  the  peculiar  province  of  equity.  Suppose 
an  estate,  consisting  of  two  parishes,  vested  in  one  per- 
son; and  a  habit  had  prevailed  for  a  series  of  years  of 
presenting  one  rector;  till  at  length  all  traces  of  the 
tx>imdaries  were  lost;  and  the  estate  comes  by  descent 
to  different  lines  of  heirs;  and  different  tectors  are  pre- 
sented ;  one  of  whom  under  the  idea  that  he  was  entitled, 
had  received  all  the  tithes ;  and  without  breach  of  ftdth 
therefore  had  got  all,  that  belonged  to  the  other ;  and  an 
«ction  could  not  be  maintained  for  want  of  evidence ; 
would  not  this  Court  say,  there  was  a  faix^  ground  to 
japportion  ? 


1804. 


Oribrson 
£yrb. 


The  Lord  Chancellor* 
But  the  Court  must  find  some  raiio  of  apportion- 
ment.   In  all  cases  upon  this  head  the  Court  has  gone 
iqpon  this ;  that  the  Defendant,  -or  those  under  whom  he 
daims,  had  a  duty  imposed  upon  them  to  keep  the  sub- 
jects distinct ;  and  therefore,  if  he  cannot  point  out  the 
identical  thing,  he  must  set  out  the  proportion,  if  he 
knows  the  quantity.    If  he  does  not  know  that,  I  think 
there  may.be  a  case,  in  which  this  Court  would  press 
hard  a  Defendant,  upon  whom  there  was  a  duty  to  keep 
the  subjects  separate.    But  if  there  was  no  such  duty,  I 
do  not  know,  that  any  relief  could  be  given*    What  is 
the  duty  of  the  Defendants  in  this  case,  as  to  what  aets 
they  may  publish,  and  what  they  may  not;    supposing, 
they  have  any  right ;  with  which  I  have  nothing  to  do  ? 
In  the  case  put,  of  tithes,  the  party  could  not  tell,  where 
he  was  to  go  to  take  his  tithe ;  and  therefore  must  ab- 
*  stain :  but  upon  the  Plaintiff**s  argument  in  this  case  one 

may 


Chround  of 
relief  upon 
confasion  of 
Boundaries; 
that  there  was 
a  duty  upon 
the  Defendant 
to  keep  them 
distinct. 
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GaiBRSOK 
V. 

Eyri. 


may  print  as  many  as  the  other ;  and  can  iheiefore  belp 
himself  without  the  aid  (tf  Equity.  ConU  the  King^a 
Printer,  havii^  permitted  the  UniyersitieB  to  print  all  the 
Bibles,  •claim  a  proportion  here,  merdy  because  he  had 
abstained  from  the  exercise  of  his  concurrent  right  ?  If 
the  resolutions  of  the  Houses  of  Parliament,  with  die 
King's  Act  upon  them,  ffve  a  ]egBl  tide,  die  Plaindflf  may 
bring  an  action.  If  they  do  not  give  a  legal  tide,  how 
can  they  gire  an  equitable  title  ?  I  hold  the  resohitioiis 
nothing,  unless  they  give  a  legal  tide.  Whatever  moral 
and  natural  equity  may  be  raised  upon  them,  I  cannot 
take  them  as  giving  me  a  rule  in  a  Court  of  Equity^ 


Id  Waste  the 

Account  goes 
apon  the  lu- 
janction. 


The  Attorney  General  and  Mr.  RomiUy,  for  the  De^ 
fendants  resisted  the  right  of  the  Viaintiff  to  have  the 
Bill  retained ;  contending,  that  the  Plaintiff  had  no  right 
whatever  to  come  into  this  Court.  Admitting  the  right 
to  go  to  Law,  this  Bill  is  not  framed  with  a  view  to  give 
tins  Court  jurisdiction.  They  have  not  prayed  an  in- 
junction ;  which  is  die  sole  ground  of  the  jiurisdictioiu 
Li  cases  of  waste,  and  literary  property  by  analogy  to 
waste,  the  account  depends  entirely  upon  the  injunctioa, 
Jesus  College  v.  Bloam(4f). 

The  Lard  Chancellor. 
In  cases  of  waste  the  account  certainly  goes  merely 
upon  the  injunction  ( 5 ).  I  had  occasion  to  consider  that 
lately  in  the  case  of  The  Universities  of  Oxford  and 
Cambridge  v.  Richardson (6).  Upon  this  part  of  the 
case  I  will  consider  till  to-morrow. 

As 


(4)  3  Aik.  262. 

(5)  See  the  disUnctiou  as 
to  equitable  waste,  The  Mat' 
quis  o/Lansdown  v.  The  Mar* 


chUmess  Ihwager  ofLansdoumt 
lMadd.lW. 

(0)    Ante,  Vol.  VI,  680; 
sec  p.  701,  705.   Sec  also  89* 
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'  Aa  to  Horn  rest  I  h^ire  not  the  eU^^tt  doubt.  The 
qneaiioii  here  is  upon  tbe  legal  right  of  the  Plaintiff;  and, 
if  he  fian  inaintiun  an  aetion  upon  the  legal  right,  the 
account  10  to  he -granted;  if  there  ii  no  objection  upon 
Che  form  of  the  BilL  If  he  cannot  maintain  the  legal 
right,  it  is  impoaalble  to  say,  he  has  an  Cquity.  I  cannot 
enter  into  the  consideration  of  the  moral  right.  He  must 
liaYB  such  a  right  as  a  Court  of  Equity  takes  notice  of. 
Hehas4right  to  msist  on  bringing  an  action ;  and  if  I 
retain  the  Bill,  it  shall  be  for  six  months,  widi  liberty  to 
bring  an  action ;  putting  the  Defendants  under  the  terms 
of  pleading  speedily. 


1604. 


The  Plaintiff  desired  to  have  the  opinion  of  the  Lord 
Chancellor  without  going  to  Law. 

* 

The  Lord  Chancellor  said,  his  opinion  was,  that, 
whatever  natural  Equity  there  might  be  upon  this  sub- 
ject, there  was  no  such  Equity  as  this  Court  can  ad- 
minister. 


Gbjxbbom 
Eyre; 


Feb.'SOik. 


The  BUI  was  there&re  dismissed  without  costs. 


The  CITY  of  BERNE  in  SWITZERLAND  r. 
The  bank  op  ENGLAND. 

l^rR.  ROMIILY,  for  the  Plaintiff,  on  behalf  of  him- 
self and  the  other  members  of  the  Common  Council 
Chamber  of  the  city  of  Berne  in  Swiiaerland,  and  the 

Burghers 


Feb.Mih^ 
A  jndieial 
Cowt  canaot 
take  notice  of 
aForeigaGk>»i 
vemment,  not  * 
acknowledged 
by  the  GovcrniueDt  of  the  Country,  in  which  that  Court  sits;  and  the* 
fact  of  acknowlcdgmont  is  inattdr  of  public  notoriety. 
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1804.         Burghers  and  Citizens  of  that  city,  moved,  that  the  Go- 

Th  ^^TTY   f    ^^™^  ^"^  Company  of  the  Bank  of  England  and  the 

Bernb        South  Sea  Company  may  be  restrained  firom  permitting  a 

V.  transfer  of/  and  the  trustees  from  transferring,  certain 

The  Bank  of  fixads^  standing  in  their  names  under  a  purchase  by  the 

England.     ^  Government  of  Berne  before  the  Revolution. 

Mr.  PiggoU  and  Mr.  JFoodeff^oii, .  for  the. Bank  of 
England,  and  Mr.  Mansfield  and  Mr.  Steele,  •Soir  the 
Trustees,  opposed  the  motion ;  on  the  ground,  that  the 
existing  Government  of  Switzerland,  not  being  acknow- 
ledged by  the  Government  of  this  Country,  could  not  be 
noticed  by  the  Court. 

7%e  Lord  Chancellor  would  not  make  the  Order ; 
observing,  that  he  was  much  struck  with  the  objection ; 
and  it  was  extremely  difficult  to  say,  a  judicial  Cpurt  can 
take  notice  of  a  (Government,  never  authorized  by  the 
Gt)vemment  of  the  Country,  in  which  that  Court  sits; 
and,  whether  the  Foreign  Government  is  recognized,  or 
not,  is  matter  of  public  notoriety  ( 7 ). 

(7)  So  the  Court  refused  to  act  in  a  suit  institated  by  per- 
sons representing  themselves  as  the  Colombian  Government; 
which  was  not  recognized  by  the  Government  of  this  Coun- 
try; 1823,4. 


OWEN  r.  FOULKS. 


1804; 
March  Itl. 

A  Ipersbo,  who    a    MOTION  was  made,  that  a  person,  who  had  opened 

^1^^    .  the  biddings,  but  who  was  not  the  purchaser,  from 

•.^«.  «t.^  ^^^    some  mistake,  as  it  was  said,  miffht  have  his  deposit 
not  the  pur-  '     ^  »       o  4— — 

chaser  allow-   ^<^i  ^^  <^  his  costs. 

ed  hisCosto,  Mr. 

on  the  special 

circnmstancos;  having  opened  thorn,  not  on  bis  own  account,  but  for 

the  benefit  of  (be  family. 
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Mr.  Bell,  in  support  of  the  motion,  as  to  the  costs 
said,  this  was  precisely  the  case  excepted  by  the  Lord 
Chancellor  (  8) ;  where  the  party  had  opened  the  biddings, 
not  on  his  own  account,  but  for  the  benefit  of  the  family ; 
who  had  considerably  benefited  by  it:  there  beipg  an 
advance  on  ^veral  lots. 

■      ■  • 

The  Lord  Chancellor  said,  he  thought  the  distinc- 
tion reasonable ;  that,  where  he  opens  the  biddings,  not 
tor  his  own  benefit,  but  fi>r  the  benefit  of  all  parties 
concerned,  he  shall  have  his  costs.;  and  made  the  order; 
desiring  it  to  be  always  expressed,  that  it  is  iipon  the 
special  circumstance. 

'  (8)  See  Rigby  v.  M*Namara,    ante.  Vol.  VI,  466,    and 
the  note. 


1804. 


OWBN 

FOULKS. 


HALL,  Ex  parte. 

nnHE  object  of  this  petition  was  to  prove  under  a  se- 
parate Comnussion  of  Bankruptcy. 

Mr.  W.Agar,  in  support  of  the  petition,  distinguished 
the  case  of  the  petitioner,  a  joint  and  separate  creditor, 
as  being  the  petitioning  creditor  under  the  Commission ; 
and  therefore  not  within  the  rule  in  Ex  parte  Elton  (9) ; 
and  cited  Ex  parte  Ackerman  ( 10),  as  an  authority,  that, 

being 


(0)  Ante,  Vol.  Ill,  238, 
and  the  note, .  243.  Ex  parte 
Clay,  VI,  813,  and  the  re- 


ferences* Ex  parte  Chandler, 
ante,  36. 

(10)  Post,  Vol.  XIV,  604. 
XV,  499,  and  the  notes. 

ing  the*  other  joint 


1804. 
March  2d. 
A  joint  cre- 
ditor, being  the 
petitioning 
creditor  under 
a  separate 
Commission  p( 
Bankruptcy; 
entitled  to 
prove,  and 
vote   in   the 
choice  of  as- 
signees, ^0. 
with  the  se- 
parate eredi- 
tors ;  not  be- 
ing within  the 
rale,  exclud- 
creditors. 
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being  the  petitioning  creditor,  he 'has  ft  right  to  prove, 
and  vote  in  the  choice  of  assignees,  &e.  widi  the  te« 
parate  creditors. 

UieLord  Chancellor. 
I  think,  that  was  right ;  that  being  the  petitioning  ete^ 
ditor,  he  has  a  right,  like  the  separate  creditors.  The 
reason  of  Lord  Thutlou}^  Orders  was,  that  he  could  not 
conceive,  how  one  joint  creditor  coukl  be  in  a  difieitnt 
situation  from  all  the  other  joint  creditors.  •  But  the 
practice  is  now  settled. 

Therefore  let  the  petitioner  be  admitted  to  prove  and 
vote,  as  the  separate  creditors.  As  to  the  other  joint- 
creditors  there  must  be  the  common  Order. 


DAVIS  r.  PAGE. 
1804. 

March  hih. 
The  Conrt         A  REFERENCE   to  arbitration  being  proposed,  an 

would  not  per-  ohjection  was  taken,  that  one  of  the  parties  was  a 

mit  a  reference  married  woman,  in    respect  of  her  interest  in  a  real 
to  Arbitration;  estate, 
one  of  the  par- 

J  A  L      /v^        7%^  tjo/rd  Chancellor  under    those  circumstanoto 
ed  to  be  9Lftme 

anert    into-      thought,  he  could  not  permit  the  reference. 

jrestad  in  real 

estate ;  nor  Mr.  Richards y  for  the  Plaintiff  then  desired  a  reference 

even  a  refer-   to  the  Master  to  inquire,  whether  it  would  be  for  fhe" 
enoe  to  the  benefit 

Master,  whe- 
ther it  wonld  be  for  her  bencGt;  as  in  the  case  of  an  infant;  distin- 
gnishiog  the  case  of  Election,  upon  the  condition  imposed. 
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benefit  of  the  married  womani  that  the  cause  should  bd 
referred ;  comparii^  it  to  the  ease  <^  election. 

Tie  Lord  Chamcbllor,  adbHmledging  the  practice 
it  the  case  of  infants,  said,  be. knew  no  instance  of  sudh 
a  Tefei«nce  in  the  case  of  a  married  woman.  His  Lord* 
ship  observed,  that  the  case  of  election  was  quite  dif-< 
ferent.  There  she  is  to  comply  with  a  condition  imposed 
upon  her  by  the  testator's  WilL  But  there  is  no  instance 
<if  a  reference  to  the  Master,  whether  it  would  be  for 
the  benefit  of  a  married  ¥roman,  that  the  cause  respeet- 
kig  her  interest  in  a  real  estate,  should  go  to  arbitration, 
merely  for  asking  for  it. 

The  next  day  it  appeared,  that  the  married  woman 
dead. 
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PilOB. 


FOWLE  V.  FREEMAN. 


Rolls. 

1804. 

March  Sik, 


^l^HE  Defendant  having  advertised  a  freehold  estate    An  agreement 

for  sale,  the  Plaintiff  wrote  to  him ;  offering  27,500/.  in  writing  for 

which  produced  a  letter  from  the  Defendant,  dated  the  ^®  •*^®  ^'  *** 

Istof  March,  1803;  stating,  that,  provided  the  Phiintiff  ®***^  ^"^'"^^ 

would  agree  with  the  tenant  as  to  the  terms,  upon  which      .     ,      ^ 
he  should  quit,  the  Defendant  would  accept  ihe  oifer,  vendor*  and 
and  would  close  his  agreement  with  the  Plaintiff,  not-  followed  by  a 
^pthstanding  any  more  advantageous  offer  in  the.  interim;  direction  to 
and  that  the  Defendant  would  come  upon  the  spot  with  l^^^  attorney 

bis  ^®  prepare  a 
proper  agree- 
ment for  both  psnrties  to  sign. 


352 


18t)4. 


FOWLB 
V. 

Frbbman. 
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his  attorney  to  draw  up  the  agreement  property  any  day 
after  that,  which  the  Plaintiff  would  appoint. 

The  Plaintiff  and  the  tenant  not  coming  to  tenna,  a 
meeting  afterwards  took  place  between  the  Plaintiff  and 
Defendant,  at  which  after  some  negotiation  the  Defend- 
ant wrote  and  signed  a  paper  as  follows : 

''March  13th,  1803.  I  agree  to  sell  to  Mr.  Ifbiofe 
my. estate,  tithes  and  manor  at  CAuie  Loefge,  together 
with  the  woods,  trees,  and  fixtures,  (except  Cadley 
Cottage ),  for  the  siun  of  SHJOOOL  upon  the  foUowiag 
«  conditions.** 


(( 


« 


(C 


Then  foUowed  the  conditions  in  favor  of  Mr.  Coaie, 
the  tenant.  This  paper  was  not  signed  by  the  Plaintiff. 
It  was  signed  by  the  Defendant ;  who  in  the  same  paper 
subjoined  a  letter  to  his  solicitor ;  desiring  him  to  pre- 
pare a  proper  agreement  for  Mr.  Fowle  and  him  to  sign, 
and  to  deliver  to  the  bearer  an  abstract  of  his  title- 
deeds. 

The  Defendant  afterwards  refusing  to  complete  the 
purchase,  and  countermanding  his  direction  to  the 
solicitor,  the  bill  was  filed;  pricing  a  specific  per- 
formance. 

The  Defendant  resisted  the  performance ;  first,  oxi  the 
ground,  that  the  memorandum  and  letter  were  signed 
by  him,  not  as  an  agreement  for  the  sal^  but  merely  as 
instructions  for  such  agreement :  the  Plaintiff  not  having 
signed  the  memorandum,  nor  done  any  other  act  qp  hb 
part  to  bind  himself.  .  The  second  ground  was,  that  ih« 
memorandum  was  signed  by  him  under  the  effect  of  the 
misrepresentation  of  the  Plaintiff  as  to  Cooke's  claims. 


Mr. 
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Mr.  Rcfmitty,  for  the  Plaintiff;  contended  upon  the 
Statute  of  Frauds  (11  \  that,  if  the  agreement  was  signed 
by  the  party  to  be  bound,  it  would  do ;  according  to 
Coleman  V.  Duck {M). 


1604. 


♦, 


:    Mr;  Alexander  and  Mr.  Strntetfr  for  the  Defendants. 

Independent  of  the  miirepresentation«  there  is  no 
agreement  in  this  case.  Upon  all  the  circumstances  the 
Diefendant  never  meant  to  be  bound  alone;  nor,  till  an 
agreement  should  be  signed  by  both  parties,  according  to 
the  directions  at  th^  bdttofa  of  this  paper.  He  never 
jneant  this  to  be  delivered  as  an  agreement.  It  is  clear 
fit>m  the  letter,  he  tneant  to  have  an  agreement  binding 
4N1  both  parties,  and  to  have  the  aid  of  his  soUcitor; 
This  is  no  more  an  agreement  than  the  paper  in  Jlfo- 
ihews  V.  Warner  {  IS)  was  a  will.  Primd  facie  it  is  not 
he  taken,  that  a  man  means  to  bind  himself;  leaving  the 
other  party  at  liberty;  and  circumstances,  shewii^  diat 
die  paper  was  (mly  a  plan,  are  strong  to  shew,  he  did  not 
inean  to  bind  himself.  He  had  a  right  to  introduce 
many  stipulatipns;  but  according  to  the  Plaintiff's  argu- 
ment he  could  not  have  added  any  thing;  or  made  even 
the  s%htest  variation.  If  this  paper  was  to  be  a  binding 
agreement,  why  did  not  the  Plaintiff,  who  was  present^ 
mga  it :  why  did  it  remain  as  a  mere  paper  of  instruc- 
taooB  in  the  Defendant's  possession  ? 


FOWLB 
V. 

Frbbman. 


Mr.  £o9iit%,  in  Reply.  ' 

This  Court  will  decree  a  specific  performance,  though 
there  is  no  agreement  in  writing ;  if  there  is  evidence 
in  writing,  containing  idl  the  terms  of  the  agreement : 
in  the  case  even  of  a  tnere  letter  to  an  agent,  saying, 
he  had  agreed  to  sell  the  estate.    If  this  does  not  bind, 

innumerable 


(11)  Sut.  29  Ch.  ir,  c.  3. 
(V2)  6  FtJi.  627. 
Vol.  IX. 


(13)  Ante,  Vol.  IV,  180. 


tm 


1804. 


Fowls 

JpBBBMAlf. 


OASES  m 

ArMuMin^Ie   decbi^^s  ih)^  lefHers,  by  Whteh  Ihd  ^- 
He«  ctkl  Mt  Mdlih  to  b§  bo^td^  ab  Agitsftttiei^  iliurt  l)e 

TAe  Master  of  /Ae  Rolls. 
Tike  ^ectibm  inttd^  bytlii  Oefbiidaiit  IM»  IbI^  that 
there  is  no  agreelneift  Mnd^g  tfie  parde6^  Sdfy^  ^at 
supposing  diere  is  a  binding  agireement,  th^  I^efendant  h 
not  to  perfonn  it ;  because  a  tenn  was  omitted,  Whidi  he 
would  have  inserted  bitt  for  the  misrepretentation  of  tbfe 
Pkintiff.  As  to  the  first  ofe^ectioh,  'U  is  d^or,  thui  emrty 
in  Uie  libgoeiation  Aey  tad  agreed  upon  all  but  Ab 
termB)  to  which  die  tenant  Was  to  bo  entided  ft^^  di^ 
pDtcfaasen  Th^  pricb  was  agfeed  iipdn^  A  Mi6fetiii|| 
took  place,  in  orter  to  settle  t^M  tenns;  the  Only  thfag 
temainfaig:  diatis,  -ftr  the  pnrpose  g^  sett&ig  die  llgreK 
m^t.  At  tHMit  ineteliiHf  the  temia  are  setded:  tad,  ff 
thefe  is  no  olgeotion  vpon  the  Statute  of  Frauds,  whMl 
passed  w<6uld  Imvt  amounted  to  an  agreement.  The* 
the  tetnis  are  reduced  to  writing.  OThe  whole  waft 
copied  dttt  ftdrly  by  the  Defendant,  and  he  signs  it^ 
34ierels.no  doubty  it  was  a  complete  agreeteent  bo  fiu\ 
The  ^estibn  is^  whedier  die  whole  effect  of  it  is-auff^ 
{tended  by  adding  to  it  a  letter  to  his  attorney ;  derirbig 
Um  to.plepare  a  more  formal  instrument.  Itis  impO^ 
sible,  that  letter  could  hai^e  scich  mi  effect.  If  it  had, 
though  that  formal  agreement  had  been  prepared,  he 
would  not  have  been  obliged  to  sign  it.  He  might  have 
«bld  the  estate  the  neirt  day  for  a  Ugher  price.  At  least 
it  aihounts  to  this^  that,  if  prepared,  he  should  execiite 
that  more  foraial  agreement.  The  attorney  eoii^  not 
introduce  die  least  variatiom  by  his  direction.  He  had 
bound  hnnself  so  &r,.  that  these  should  be  the  terms  fa« 
trdduoed ;  just  like  a  letter,  intended  to  be  carried  into 
execution  by  a  more  formal  agreement:  but  he  repents; 

he 
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he  h  bound  bjr  bis  letter^  by  his  jMroposaL    There  hare         1804. 

been  decrees,  founded  merely  upon  letters  ( 14),  proposals, 

never  intended  at  the  time  to  be  a  complete,  final,  agree- 

nent.    It  might  as  veil  be  oontetfded,  thai,  if  there  was     Frbbmait. 

a  reference  to  deel^'  16  be  fliniially  exeeuted,  there  is  no     I^ecrees 

flgieenenltpbuttbatia^tobebyth^dQed*  fonodedvpon 

letters,  not  in* 

■■"'■■■■■^^■^"■■'■"■~  tended  at  the 


FOWLE 


agreement. 


,  Upon  the  other  point  the  Afo^  <jf  <jte  iJo&  ded^  time  to  be  a 
bis  opinion  upjon  the  endence»  thai  the  charge  of  misre-  ^^'^^^J/'*  * 
presentation  was  not  made  out. 

.  -  The  cause  ended  in  a  reference  to  the  Master,   to 
aee,  whether  a  good  title  could  be  made» 

•  (14)  Ante,  F&nier  V;  Hak,  Vd.  HI,  0M,  and  the  note, 
718. 


BERKELEY  v.  BRYMER.  1804. 

March  9th. 
AN  injunction  had  been  obtained  to  prevent  the  ne*     Affidavits 

gotiation  of  a  bill  of  exchange,  given  in  con^dera-  cannot  be  read 

tion  of  the  sale  of  a  ship  by  the  Defendant  to  the  Plain-  ^  "apport  of 

tiff.    The  Plaintiff  filed  affidavits;  statmg,  that  the  biU  ^  I'^J^nction 

.  ^        p^,       ..      ^to  restrain  the 
was  given  upon  a  gross  misrepresentation  of  the  state  of         ^   .        ^ 

^^  8^-  a  biU  of  ex. 

change. 
Mr.  RonuUy  and  Mr.  Thomson^  for  the  Plaintiff,  upon 

diewing  cause   against  dissolving  the  injunction  offered 

to  read  the  affidavits. 

Mr.  Mansfield,  for  the  Defendant,  objected  to  reading 
the  affidavits;  insisting,  that  this  must  depend  upon  the 

Z  2  principle 
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principk  of  the  common  case  of  an  injinctiOB  to  restnm 
an  action. 

For  the  Plaintiff  it  was  compared  to  the  cases  of  waste 
and  irreparable  mischief;  and,  if  it  could  not  be  sus* 
tained  upon  th^t  ground,  Isaac  v.  Htmipage(  15)  waa 
relied  on. 


Gronod  of 
reading  Affida- 
Tits  in  support 
of   an  Injunc- 
tion against 
'Waste* 


7%e  Lord  Chancellor. 
I  do  not  think,  as  a  Judge  I  could  have  supported  that 
case.  There  is  no  instance  of  reading  affidavits  upon 
an  injunction  to  restrain  the  negotiation  of  a  bill  of  ex- 
change. In  the  case  of  waste  the  irreparable  mischief  is 
not  with  reference  to  the  circumstance,  whether  the  man 
can  or  cannot  pay,  but  in  this  respect,  that  the  timber 
ccnnot  be  set  up  again. 


The  affidavits  were  not  read;  and  the  injunction  was 
dissolved  upon  the  answer;  by  which  it  appeared,  that 
the  bill  was  given,  after  the  ship  had  been  surveyed. 

(15)  Ante,  Vol.  I,  427.  upon  that  case,  ante,  YoLVIIp 
3Bro.  C.  C.  463.  See  the  308,  iniSafiJofi  v.  Gardmer*^ 
LordChancelhr^a  observations      and  the  note,  I,  431. 
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JONGSMA  V.  PFIEL.  ^^M. 

March  10th. 

]M[R.  STANLEY,  on  behalf  of  an  infant  Defendan^i      Infant  Do- 
moved,  that  his  father  huffht  be  assiimed  his  guar-  ^^'^^••nt  resid- 

dian  for  the  purpose  of  putting  in  his  answer.  ing  aDroaa,  nis 

father,  not  in- 
terested in  the 

'    The  affidavits  in  support  of  the  motion  stated,  that  g^j^^  assigned 

the  infant  resides  at  Frankfort  in  Oermany;   and  that  guardian*  for 
his  father  is  not  interested  in  the  matters  in  difference  the  purpose  of 
m  the  suit.    The  object  was  to  avoid  the  difficulty  of  pntUng  in  his 
a  Commission.  Answer,  on 


motion. 


Mr.  Thomson,  for  the  Plaintiffs,  consented. 

TTic  Lord  Chancellor    made    the  Order;    several 
similar  Orders  being  produced  by  the  Register  (  16). 

« 

(16)  In  Tappen  v.  Norman,  post.  Vol.  XI,  563,  a  similar 
application  was  refused :  this  case  was  not  noticed ;  and  it 
was  said,  there  was-  no  instance*. 


HERCY  V.  BIRCH.  ^  ^^'  , 

March  12thp 
"OY  Indentures,  dated  the  1st  of  June,  1787,  between      ^^  specific 

Lovelace  Hercy,  Thomas  Birch,  and  Abraham  Henry  ^®^®.  ®^  ®' 
Chambers,  reciting,  that  they  had  on  the  25th  of  ikforcA     £  ,.   ^ 

last  commenced  co-partners  in  the  business  of  a  banker,  ^^  j^  mieht  be 
it  was  agreed,  that  they  should  continue  to  carr^  on  the  dissolved  im- 
said  business  for  the  term  of  ten  years ;  and  that  in  case  mediately 
any  or  either  of  them  should  after  the  expiration  of  that  afterwards. 

partnership     Whether  un- 

der  a  provi- 
sion, if  the  party  should  have  an  illegitimate  son,  geuerally,  for  sacb 
son,  one  in  existence  at  the  time  can  take,  Quart. 
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Hercy 
Birch. 


partnership  continue  to  carry  on  the  business  of  a  bahker^ 
either  alone  or  in  partnership  with  any  other  person, 
until  any  one  or  more  of  the  parties  to  the  indenture 
should  hove  a  legitimate  or  ill^timate  mm,  whom  the 
father  should  by  writing  or  by  his  will  desire  to  have 
introduced  to  the  said  business,  and  who  should  hve  tf 
attain  the  age  of  sixteen,  the  party  or  parties  to  the  in- 
denture, who  should  so  carry  on  the  said  business  of  a 
banker,  should  take  such  son,  whether  legitimate  or  Ole^ 
gitimate,  apprentice  for  five  years ;  and  after  the  expira- 
tion of  such  apprenticeship  should  receire  him  into  the 
partnership,  then  carried  on  by  any  of  the  parties,  and 
admit  him  to  an  equal  share  with  the  then  partners,  so 
soon  after  his  age  of  21  as  might  be ;  but  not  till  after 
20  years  from  the  date  of  the  indenture ;  and  it  was  far- 
ther agreed,  that  the  name  of  James  Palmer  H^bbs 
should  be  inserted  in  the  firm,  if  the  parties  should 
think  proper,  but  as  a  nominal  partner  only  and  at  a 
salary. 


The  deed  contained  a  prorision  for  security  to  be  given 
in  the  usual  way  for  the  good  behaviour  during  appren- 
ticeship of  the  child,  to  be  taken ;  and  that,  in  order  to 
be  admitted  a  partner,  he  should  have  200L  a  year  or 
the  sum  of  5000/. 


The  business  was  carried  on  till  the  death  of  Hercy  in 
1794,  and  afterwards  by  the  survivors.  By  his  will  m 
pursuance  of  the  power  under  the  articles  of  partnership 
he  appointed  an  illegitimate  son  to  be  bound  apprentice 
in  1802,  when  he  would  attain  sixteen,  and  afterwards 
to  be  admitted  into  the  partnership,  according  to  the 
articles ;  and  he  provided  by  his  will  the  qualification  for 
that  purpose  required  by  the  deed. 

The  Bill  wa^  filed  by  that  illegitimate  son,  having  at- 
tained 


HSBGT 
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teined  aUleen  yean  q{  9fge,  s^aiimt  th^  partners,  pray*         I804. 
ingy  that  the  Defendants  may  be  decreed  specifically  to 
perfbrm  the  agreetnenti  in  the  said  indenture,  and  tal^e 
the  Plaintiff  apprentice,  and  at  the  expiratkiQ  of  the       BiRciu 
apprenticeship  admit  him  to  an  equal  share  of  such 
business,  &c.. 

.  Mr*  JRiehardfi  and  Mb.  Caa:,  fot  the  PlMnliff^  con? 
t^dad>  that  the  Plaintiff  was  suffidently  painted  oiit  by; 
^  desciriptiofi  in  the  articles  j  which  are  not  n»erely  pro- 
spective; but  refer  aa  much  to  any  child,  that  may  have 
b^n  bom,  as  to  such  as  might  be  born  afterwards.  The 
ipsti^nt  a  pi^tural  child  acquires  a  descriptioii,  that  is, 
the  moment;  of  his  birth,  he  may  take,  because  marked. 
The  difficulty  consists  in  poiiitiilg  him  out  before  his 
birth. 

Mr.  Ronully  and  Mr.  Martin^  for  .the  Defendants,  in- 
sbted,  that  the  Court  would  not  spi^qfically  execute  a 
provision  for  an  unborn  natural  child:  this  provision 
being,  generally,  for  any  natural  child :  not  for  a  person 
particularly  pointed  to:  but  for  any  person  who  shall 
at  any  future  period  acquire  that  character,  and  answer 
that  description. .  They  cited  Co.  Lit.  (17),  Metham  v. 
The  Duke  of  Devonshire  ( 18),  Homer  v.  Lydiard (19), 
and  Bruyere  v.  Harris^  before  Lord  Loughborough ;  who 
considered  himself  strictly  bound  by  Metham  v.  The  Duke 
qf  Devonshire. 

The  Lord  Chancellor. 
It  is  extremely  difficult  specifically  to  perform  such  a 
covenant  as  this ;  even  admitting,  that  damages  could  be 
recovered   at   law.    The    question   at  law  is,  whether 

this 

(17)  Co.  Lit,  3,  b.  Consistorial  Court  of  London. 

(18)  1  P.  WM.  629.  Published  by  Dr.  Croke. 
(10)  The  Judgment  of  the 
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this  covenant  applies  to  an  ille^tiQiate  chfld,  bom  befbie 
the  date  of  these  articles  of  partnership^  or  not.  My 
opinion  isy  that  it  was  meant  to  apply  both  to  ihose  bom 
before  and  those  bom  after :  but  fair  criticism  upon  it 
would. furnish  the  question. 


As  to  the  question,  whether  dus  Court  would  decree 
execution  of  such  a  covenant,  if  the  law  had  detenmned, 
that  he  might  have  damages  against  them  for  refusing  to 
take  him  apjNrentice,  it  would  be  diflScult  to  refuse  him 
die  ordinary  relief  this  Court  gives :  but  what  rule  is  to 
form  his  share  of  the  profits  ?  With  respect  to  the  ob- 
ject of  this  covenant,  no  one  ever  heard  of  this  Court 
executing  an  agreement  for  a  partnership,  when  the 
parties  might  dissolve  it  immediately  afterwaids. 

I  am  of  opinion,  this  is  such  a  covenant,  as  this  Court 
cannot  specificaUy  execute. 


The  Bill  was  dismissed  (  20 ). 


(20)  See  1  Madd.  Prin.  411. 


FRYER  V.  MORRIS. 


Rolls. 

1804. 

March  12th. 

Specific  legacy  J^LEANQR  IVANSON  by  her  Will,  dated  the  2l8t 
of  money  due  oi  February,  1800,  made  among  others  the  follow- 

on  a  note,  re-  j^g  bequest : 
ceived  after- 


wards by  the 
testatrix,  and 
paid  to  a 
banker,  with 
whom  she  had 
no  other  mo- 
ney; where,  except  10/.  which  she  drew  out,  it  remained  at  her  death. 
An  Ademption. 


"  I  give  and  bequeath  unto  Charles  PhiUott  all  such 
"  sum  and  sums  of  money  as  my  executors  may  after 
"  my  death  receive  on  the  interest  note  of  400/.  given 

"to 
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f  t6  me  by  Messrs.  Cross  and  Co.  bankrupts,  Bath, 
"  either  as  a  dividend  under  their  Commission  in  part 
*'  thereof,  or  which  they  my  executors  may  receive  from 
the  representatives  of  the  late  James  Cross,  deceased, 
or  otherwise,  in  respect  of  such  note,  in  trust  for  all 
^  and  every  the  children  of  the  said  Elizabeth  Fryer 
^  that  shall  live  to  attain  the  age  of  31  years,  equally 
'*  to  be  divided  between  them,**- 


€t 


€t 
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Trter 
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The  testatrix  died  on  the  26tb  of  May,  1800.  On  the 
S8th  of  ^jm/ preceding  the  sum  of  385/.  18^.,  remaining 
due  on  the  note,  was  paid  to  her ;  and  was  paid  by  her 
into  the  hands  of  Messrs.  Clement  and  TugweU,  bankers 
in  Bath;  in  whose  hands  she  had  no  other  money;  but 
on  the  12th  of  May  she  drew  the  sum  of  10/.  189. ;  leav- 
ing in  their  hands  at  her  death  the  sum  of  375/. 

The  Bill  was  filed  by  the  infant  children  of  Elizabeth 
Fryer  against  the  executors,  to  have  the  money  received 
on  the  note  secured  for  their  benefit;  and  the  question 
was.  Whether  under  the  circumstances  the  legacy  was 
adeemed  ? 


The  B^l  charged,  that  the  payment  was  made  without 
any  demand  by  the  testatrix ;  that  she  did  not  blend  the' 
money  so  received  with  her  general  estate,  or  with  any 
other  money;  but  kept  it,  except  the  sum  of  10/.  18^., 
separate  and  apart  from  all  the  money  she  had ;  and  that 
she  had  no  expectation,  that  the  money  would  have 
been  paid  in  her  life. 

'  The  answer  stated,  that  some  considerable  time  before 
the  testatrix's  death  she  did  take  legal  steps  to  recover 
her  debt ;  and  also  proved  her  debt  before  the  Master  in 
a  cause,  instituted  by  some  of  the  creditors  of  the  bank- 
rupts.   They  admitted,  there  was  no  other  property  of 

the 
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the  testatrix  at  the  time  of  the  payment,  or  at  her  deadly 
in  the  hands  of  CUctmefii  and  Tugwett* 

Mr.  Richards  and  Mr^  Rofip^U,  £pr  ^  Plaintifl^ 
The  testatrix  did  not  mix  this  money  vitb  her  01171 ; 
but  deposited  it  with  particular  persops ;  tE|king  out  of  it 
only  101.  18sp    So  far  certainly  ther^  is  ap  a4empttt^u 
The  distinction,  that  formerly  prevailed  iipon  thia  8ub» 
ject,  whether  the  testator  compeDed  payment,  or  received 
it  voluntarily,  has   been  removed ;   and  now,  if  he  re- 
ceived it  either  way,  and  mixes  it  with  his  own  personal 
estate,   that  is  an  ademption.    As  it  is  said,   in  Sum- 
burue{2l)f  that  the  te9tator  may  lay  it  up,  asd  sa&ly 
Iceep  it  for  the  legatory,  so  this  testatrix  received  it} 
and  lodged  it  with  other  persons ;  not  mixing  it  witl(  h^ 
own  personal  estate;  which  shews  tbe  intention  not  to 
adeem.    She  had  no  money  but   this  in  the  hands  of 
these  persons.    This  legacy  is  given,  not  as  a  debt^  but 
as  a  sum  of  money,  not  exactiy  specified.    AcewUng  to 
what  Sir  Thomaif  Clarke  says  in  HambUng  v.  Lister  {22), 
the  intention  is  to  govern  upon  this  sul^ect.  Even  against 
the  fact  of  receiving  the  money  circumstances  may  shew 
the  intention  not  to  adeem.     Ashbumer  v.  M*Gmre{iS), 
Partridge  v.  Partridge  (  S4 ) ;  where  the  testator  laid  out 
the  money  in  other  stock. 

Mr.  RomUy,  for  the  Defendant  the  Executor. 

Tins  point  is  fiilly  settied  hyAshburner  v.  M*Guire^  and 

the  late  cases  (S5).    The  old  authorities  proceeded  upon 

the  ground  of  intention  to  adeem ;  and  then  certainly  it  was 

material  to  ascertain,  whether  the  money  was  called  in, 

or 


(21)  Sminb.  526. 

(22)  Amb.  401. 

(23)  2  Bro.  C.  C.  108. 

(24)  For.  226. 

(2t>)  Sec    the    cases  upou 


Specific  Legacies,  referred  to 
in  the  notes,  ante,  152,  to 
Deane  v.  Ttst,  Vol.  VII,  530. 
II,  64K 
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or  not.    But  that  distinction,  which  was  last  attempted  1804. 

in  The  Attorney  General  v.  Parkin {9&)j  has  been  long  y^^J^n 

exploded ;  particularly  in  Ashbumer  v.  M*Gfure;  and  the  9. 

ground  upon  which  the  Court  now  proceeds,  isj  that  the  Morris. 
thing  is  gone. 

The  Master  of  the  Rolls. 
It  does  not  appear,  whether  these  persons  were  her 
own  ordinary  bankers.  This  is  not,  as  it  is  put  in  Swn^ 
bwmet  laying  it  up,  and  safely  keeping  it  for  the  lega- 
tory; but  merely  paying  it  to  these  persons.  It  is  im- 
possible to  support  tiiis  as  a  subsisting  bequest.  The 
principle  of  ademption  by  receiving  the  thing  giyen  is 
certainly,  that  the  thing  given  no  longer  exists;  for,  if 
after  the  receipt  of  it  it  could  be  demanded,  that  would 
be  converting  it  into  a  pecuniary,  instead  of  a  specific, 
legacy.  It  is  said,  tiiis  is  pecuniary;  as  it  is  a  bequest 
of  the  money  to  be  recdved.  But  that  is  the  case  of 
every  bequest  of  a  debt.  If  any  thing  could  be  made 
of  ithe  circumstance  of  placing  the  money  with  these 
badkers,  it  is  counterbalanced  by  the  other  drcurn* 
stance,  tiiat  she  drew  out  a  part  of  tiiat  money.^  That 
is  treating  it  as  her  own.  If  she  meant  to  appropriate 
it,  and  couflider  it  as  a  legacy  still  standing,  and  binding 
upon  her  estate,  she  ought  not  to  have  touched  it.  This 
is  not  so  much  to  be  considered  a  partial  ademption, 
as  eiddence  of  her  having  deposited  it  there,  to  be  at 
her  own  command. 


The  Bill  was  dismissed. 


(26)  Amb.  560. 
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andieth. 

Though,  if  an  TINDER  a  general  reference  to  Mr.  Cox  of  all  mattery 

Arbitrator,  in  dispute,  an  award  was   made   for  a  transfer  of 

under  a  gene-  stock  and  payment  of  cash  out  of  Court.     No  application 

ral  reference,  ^^  made  to  set  aside  the  award :  but.  a  motion  was  made 

meaning  to  de-  f^^  ^  injunction,  ta  prevent  the  execution  of  it;  on  the 

ci  e  acco    mg  ^^^^^^  of  mistake  by  the  arbitrator, 

to  law,  mis-  ^  -^ 

takes,  the  .      /« 

Court  will  set  ^^*  Ricluirds  and  Mr.  Martin^  for  the  Plaintiffa^ 

that  right,  yet.      In  support  of   the   motion   insisted,    that  where  all 

if  the  parties  matters  in  diflference  ore  submitted  to  an  arbitrator,  the 

choose  to  re-  party  has  a  right  to  complain  of  any  mistake  in  point  of 

fer  matters  of  j^^^.   ^  there  was  in  this  award:    1st,  the  arbitrator 

'  .   ^  havimr  taken  the  account,  notwithstandinir  an  admission 

to  hate  the  *  "^        '  u     j    •    • 

J  d  mfint  of  assets,  upon  the  allegation,  that  such  admission  was 

the  Arbitrator  erroneously  made:  2dly,  upon  a  question  as  to  a  right 

upon  them,  in-  of  renewal,  claimed  by  the  Plaintiffs  for  their  own  he^ 

stead  of  that  nefit;  the  arbitrator  having  given  the  benefit  of  it  also 

of  the  Court,  to  other  persons^,  interested  with  them  in  the  old  lease. 

the  Award,  Upon  the  first  point  it  was  contended,  diat  the  arbi- 

oug     no  trator  was  clearly  wroni? ;  for  the  Court  could  not  after 
agreeable  to  /% 

law   cannot  be  ^®    admission   of  assets  have   permitted  the    account 

therefore  im-  ^^  ^^  taken ;  and  a.  case  before  Lord  Thurlow  was  re- 
peached,  ferred  to,  in  which,  an  executor  having  admitted  asse^, 
.  the  Bill,  was  amended  by  introducing  a  charge  of  in- 
.  .  terest :  and  the  Defendant  through  the  neglect  of  his 
take  a  clear  Solicitor  not  having  put  in  a  farther  answer,  was  held 
subject  of  the  bound, 
jurisdiction  of 

an  Arbitrator  Mr.  Mansfield,  Mr.  RomiUy,   fmd  Mr.  Stanley ,  for 

under  a  gene-  the  Defendants, 

ral  reference.        Resisted  the  motion;    as    the    arbitrator   had  every 

thing  before  him,  and  paid  great  attention  to  it;  ob- 
serving,   that  if  awards    could  be  impeached    in   this 

way. 
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^ay,  it  would  wholly  prevent  the  frequent  reference  to  a 
gentleman  of  the  bar  in  cases  comfMrising  questions  of 
bw  mixed  with  fact. 

The  Lord  Chancellor* 
The  Court  of  King's  Bench  have  lately  (27  )  quarrelled 
with  a  decision  of  Ijovii  Rosdyn^  followed  byme(S8)^ 
upon  this  point*  I  confess^  I  think  those  decisions  ^ight. 
If  there  is  a  question  of  law,  and  the  parties  choose,  to 
refer  that  to  the  decision  of.  an  arbitrator,  instead  of  the 
Court/  why  may  not  he  take  aD  moral  considerations  into 
his  judgment?  If  they  refer  to  a  person,  to  decide  all 
matters  in  difference  according  to  law,  and  he  ineans  to 
decide  according  to  law,  and  mistakes,  the  Court  will  det 
that  right.  But  if  a  distinct  question  of  law,  and  nothing 
«Ise,  is  referred,  as  there  was  in  the  case  before  Lord  * 
ItossltfUf  and  the  parties  choose  to  say,  they  will  not 
take  the  decision  of  the  Court,  but  wiD  take  whatevef 
an  arbitrator  shall  say  is  the  law  between  them,  why  may 
Ifaey  not  so  agree  ? 

An  arbitrator,  to  whom  matters  are  referred  to  in  the 
way  they  are  in  this  instance,  m|y  take  the  account,  not- 
withstanding such  an  admission  of  assets*;  for  it  is  within 
the  Jurisdiction  of  the  Court  itself  to  permit  the  party 
upon  a  strong  and  clear  case  to  do  so  in  such  manner 
as  the  nature  of  that  case,  strongly  and  clearly  made 
cfat,  will  justify;  and  the  particular  case,  referred  to,  is 
no  objection  to  that.  Nothing  is  more  clearly  within  the 
power  of  an  arbitrator,  than  whether  there  is  in  fact  in 
the  answer  such  a  mistake  as  he  should  relieve  against : 

that 


366 


11304. 


YoirKo 
Walter. 


Notwith- 
standing an  ad- 
mission of  As- 
sets by  mis-'' 
take,  the  Court 
will  npoQ  a 
strong  and 
clear  case  per- 
mit an  account 


(27)  Kenty.EUtob,3E(ui, 
18.    See  post,  next  page. 


(28)  Ante,  Cking  v.  Cking, 
Vol.  VI,  282. 
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that  is»  to  do  what  with  jiistice  ought  to  be  done.  *  If  k 

is  stated  as  clear,  that  the  right  of  renewal  was  in  the 

Plaintiffs,  and  it  is  not  given  to  them,  that  brings  it  to 

the  pomt,  upon  which  the  case  in  the  Court  of  King's 

Bench  goes,  viz.  whether  if  the  arbitrator  is  niistalCen  in 

law,  (  peadiaps  with  all  the  qualiflcatioii,  which  upon  plre- 

cedent  ought  to  be  ^ven  to  that  expression)  the  awacrd 

is  to  be  set  right  in  ihat.    Lord  Bosglyn  thought,  and 

very  rightly  in  my  opinion,  that,  if  the  parties  mean  by 

the  reference  to  say,  that  A»b  law  shaH  be  the  kw  be* 

tween  them,  they  are  competent  so  to  agree.    Here  erery 

thing  almost,  that  could  be  referred,  was  matter  of  law* 

If  upon  such  a  reference,  the  (arbitrator  chosen,  as  being 

mipposed  abundantly  competent  to  decide  in  matteir  oC 

law>  the  Award  id  to  be  questioned  in  this  way,  the  de^, 

dsion  amounts  to  nothing ;  and  very  little  progress  woid4 

be  'inade  towards  the  end  of  suits.     The  question  iSjt 

whether  by  the  reference  to  arbitraticm  they  mean  Iq 

mak;e  the  arbitrator  pro  hdc  vice  the  Law-giver  betweeii 

them.    Before  I  decide  this  motion,  I  wish  to  look  at  tbci 

case  in  the  Court  of  King's  Bench. 


The  Lord  Chancel\«or. 
IfareA  IM.        The  case  in  the  Court  of  King  s  Bench  does  not  olash. 

with  what  passed  yesterday.  Mr.  Justice  Crrose  puts  it. 
upon  a  principle,  which  I  think  clearly  right ;  that  the 
arbitrator  meant  to  determine  according  to  law ;  and  was 
mistaken.  Mr.  Justice  Lawrence  also  says,  that  from  his 
reasons  it  clearly  appears,  that  he  has  mistaken  the  law, 
upon  which  he  meant  to  proceed4  They  understood 
the  arbitrator  as  stating  upon  the  fece  of  the  award, 
that^  if  his  award  is  not  according  to  law,  he  does  not 
mean  it  shall  be  his  award. 


As 
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As  to  the  question  upon  the  admission  of  assets^  I 
think,  it  was  cleariy  widiin  the  arbitration.  The  ques- 
tion upon  the  right  to  renewal  was  rightly  decided; 
and  as  to  Ae  last  point,  the  airbitrator  meant  to  take  the 
aotount  upon  the  foot  of  the  report;  and  that  was  within 
his  audiority)[  and  i  think,  die  intentioil  of  these  parties 
was  to  leav^  all  these  matters  to  the  final  decision  of 
Mr.  Cox. 
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.Therefore  make  the  Order  fbr  the  transfer  of  stock, 
ami  the  cash  to  be  pdd  out  of  Court. 


Afterwards,  upon  the  12th  of  December^  ISOl,  the 
Lord  Chancellor  incidentally  took  an  opportunity  of  no- 
ticing tins  point;  observing,  that  the  decision  of  this 
Court  did  not  appear  to  be  understood  by  those,  who 
cited  it ;  and  repeating  his  opinion,  that,  if  questions  of 
right  and  fact  are  referred  to  arbitration,  the  arbitrator  is 
bound  to  decide  according  to  law:  but,  if  parties  choose 
to  refer  a  dry,  naked,  question  of  law  to  a  man,  as  their 
mutual  friend,  to  decide  that  question  between  them, 
instead  of  having  the  decision  of  a  Court  of  Justice  upon 
it,  they  are  at  fiberty  to  do  so ;  and  this  Court  will  not 
interfere  (39). 

(S9)  Se6  the  references  in  the  note  to  Ching  v.  Chtng^ 
mU,  Vol.  VI,  282. 
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Rolls. 
1804.  DREWE  V.  CORP. 

March  16th. 


A  purchase       AN  exception  was  taken  by  the  PlaintifF  to  the  MatterV 

cannot  be  com-  Report,  against  his  title  to  the  estate  contracted  by 

peUedupondie  j^jjij  ^  be  sold  to  theDefendant;  the  estate  being  de-' 

p     cip  e  o       3|yf jijgd  as   freehold ;  but  the  Plabtiff 's  title  bdng  a 
compensation  /^  ® 

to  take  under    "mortgage  term  of  4000  years,  foreclosed. 

a  contract  for 

a  freehold  es-  Mr.  RamiUy  and  Mr.  Cox,  for  the  Plaintiff,  iii  support 

tate,  a  lease-  of  the  exception  insisted,  that  such  a  title  is  as  good  aa 

hold,  though  ^jj  estate  in  fee ;  and  that  no  compensation  could  be  ^faiaD 

ry    ong  enough  for  the  difference. 

Mr.  Piggott,  Mr.  Richards,  and  .  Mr.  WingJiM,  for 
the  Defendant,  contended,  that,  the  title  being  perfectly 
different  from  the  description,  a  purchaser  could  not  he 
compelled  to  take  it. 

The  Master  of  the  Rolls  said,  there  was  no  instance 
of  compelling  a  man,  who  has  contracted  for  a  freehold 
estate,  to  take  a  leasehold  estate.  Ydiere  the  party  gets 
substantially  that,  for  which  he  contracts,  any  small  dif- 
ference may  be  remedied  by  compensation;  but  no^ 
where  it  extends  to  the  whole  estate  (30).  InFordyce 
v.  Ford  ( 31 ),  where  the  term  was  SOOO  years,  almost  as 
good  as  this.  Lord  Alvanley'^  opinion  was,  that  the  ob- 
jection, if  taken  would  have  been  a  good  objection  to  a 
specific  performance  of  the  contract.  But  the  purchaser 
had  gone  on  after  notice;  and  had  taken  objections  to 
the  title  as  leasehold. 

The 


(30)  See    ante,    Drewe  v.      and  the  note,  226. 
Hawon,  Vol.   Vol.  VI,  675.  (31)  ABro.  C.  C.  494. 

Caicraft  r.  Roebuck,   I,  221, 
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.    The  Exce{>tion  was 'ditolloWed ;  and  the'  cause  comipg  1804. 

on 'for  farther  dir^tions^  the  Bttl,  for  a  specific  perform-  t^T^"^ 

ance  of  the  contract^  was  dismissed.  ^^ 

' ;                                                                                   '  Corp.  . 


1802. 

RICH  r.  COCKELL.  ^"^'l^oA^'^' 

RICH  r.  HULL.  March  \Vh 

and'XMi. 
Jf^EZIA  CLARKhyhtvVf'iVL,  dated  the  24thof  iVi>-     Disposition 
vember,  1781',  bequeathed  to  Edward  Jefferys  and  ^jWill  inci- 
John  Ford  the  sum  of  500/.  her  capital  stock  in  the  3  per  ^®     /^  *  ^^ 
cent.  Consolidated  Bank  Annuities,  in  trust  to  pay,  trans-  ^^^^  ? 

fer,  and  dispose  of,  the  same  and  every  part  thereof,  and  f^^^  covert  • 
.'also  of  the  dividends,  interest,  or  proceeds,  thereof,  for  and  the  has- 
the  sole  and  separate  use,  benefit,  and  behoof^  of  her  band  having 
daughter  Ann,  the  wife  of  William  Cockell,  as  she  should  taken  a  trans- 
direct  or  appoint ;  and  that  her  receipt,  direction,  or  ap-  ^^  *®  *  trustee, 
pointment  should,  notwithstanding  her  coverture,  be  a 
suflScient  discharge  to  her  said  trustees  in  the  payment  cannot       k 
or  disposal  thereof,  and  every  part  thereof,  according  to  Will  without 
iter  free  will  and  pleasure ;  and  the  testatrix  appointed  the  assent  of 
Jtfferys  sole  executor ;  and  gave  the  sum  of  SI.  5s.  to  her  husband. 
WilUam  Cockell.  Gift  by  a 

feme  covert  of 

"   Jefferys  hsyins  renounced,  and  the  other  trustee  re-    ^^  separa  e 

,  •  property  to  her 

fusing  to  act,  John  Clark,  the  son  of  the  testatrix,  ad-  ij^gU^Qj       * 

niinisfered;  and  he,  in  1786,  transferred  the  500/.  stock  inferred  with- 
to  William  Cockell.  out  clear  evi- 

Jonn  Jence  ^  ^or  on 

the  other  hand  against  the  husband  a  gift  to  her  separate  use. 

Husband  a  trustee  for  the  separate  use  of  his  wife. 

"Whether  a  person,  claiming,  independent  of  the  Will,  by  legal  title, 
as  heir,  or  husband  as  to  separate  property  of  the  wife,  is  to  be  put  to 
election,  in  respect  of  a  devise  or  bequest  of  that  property  to  him,  quipre. 
Vol.  IX.  A  A 
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John  Ford  hyhmWnidBted  the  ligdct  April,  1788, 
bequeathed  the  sum  of  500L  to  Atm,  the  wife  of  Wittimm 
CoekeU,  and  201.  to  WiUiam  CaekeU.  That  legacy  of 
500/.  was  ranitted  to  Mrs.  Cockell  by  the  executors ;  and 
was  lent  by  her  to  the  Plaintiff  upon  his  bond.  In  1795 
he  became  a  bankrupt ;  and  CockeU  and  hia  wife  proved 
the  debt  in  her  right  under  die  Commission. 


Arm  CockeU  by  her  Will,  dated  the  7th  of  April,  1787, 
reciting,  that  she  had  some  private  property  of  her  own, 
independent  of  her  husband,  declared,  that  she  thought 
proper  to  dispose  of  tibe  same  by  that  her  Will  in  manner 
following;  and,  first,  she  gave  and  bequeathed  to  the 
Plaintiff  '^  die  sum  of  400/.  stock,  which  I  have  in  the 
'^  3  per  cent.  Consol.  Bank  Annuities,  together  with  my 
'*  Diamond  Clustered  Ring  ;**  and  after  some  smaM 
legacies  she  gave  WiUiam  CockeU  all  the  residue  of  her 
goods,  &c ;  and  appointed  him  and  the  Plaintiff  exe* 
cutors. 

By  a  codicil,  dated  the  20th  of  March,  1794,  reciting 
her  Win,  and  decUuing  her  full  approbation  of  it,  and 
that  she  had  received  a  legacy  of  500/.  from  John  Ford, 
she  gave  and  bequeathed  the  sidd  500/.  in  manner  fol* 
lowing :  to  her  brother  John  Clark  SOL ;  to  her  husband 
2501. ;  and  to  the  Plaintiff  200/. 


The  Plaintiff  having  obtained  his  certificate  previonsly 
to  the  death  of  Mrs.  CockeU,  and  his  separate  crediton 
having  received  under  the  Commbsion  20s.  in  the  pound, 
and  among  the  rest  WiUiam  CockeU  having  received  th» 
full  amount  of  the  debt  proved  by  him,  the  bill  was 
filed  against  him,  praying  a  transfer  of  the  400/.  3ank 
Annuities,  payment  of  the  legacy  of  200/.  and  delivery 
of  the  ring. 


The 
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The  Defendant  nol  having  proTed  the  Will  of  his 
tb(t  Plaintiff  applied  fiv  administration  with  the 
Will  annexed ;  which  was  refused :  but  aii  admiiuiitTation 
Smiled  to  the  piirpose9  of  thU  spit  was  granted  to  Chris- 
topher Hull.  The  IMendwt  CockeU  by  his  ani^wer  in- 
sisted, that  the  500/.  stock  was  transferred  and  paid  to 
him  with  the  consent  of  his  wife  ^  and  he  considered  it 
a  gift  from  her;  denying  a  charge  to  the  contrary  by  the 
bill;  which  was  supported  only  by  the  deposition  of 
Clark;  stating,  that  he  transferred  the  stock,  only  that 
Chckell  might  become  the  trustee ;  and  that  Cockell  did 
not  chum  it  for  his  own  use ;  but  treated  it  as  separate 
property. 


1804. 


Rich 

V. 
COCKELU 

Rich 

V. 


The  Lord  Chancellor  observed,  that  the  grant  of 
administration  pro  lUe,  the  dispute  being,  not,  who  had 
the  right  to  administer,  but,  what  formed  the  Will,  Was 
a  very  extraordinary  proceeding. 


Mr,  RomiUy  and  Mr.  Cox^  for  the  Plaintiff. 
The  first  question  is  upon  the  legacy  of  500/.  stock 
bequeathed  to  the  separate  use  of  Mrs.  Cockell  by  the 
Will  of  her  mother.  As  to  that,  the  only  difficulty  arises 
from  the  transfer  of  that  stock  to  her  husband.  But  that 
would  not  vest  the  property  in  him,  unless  her  consent  is 
shewn  by  some  act.  Your  Lordship  will  at  least  require 
evidence  of  some  declaration  in  writing.  The  fact,  as  it 
stands,  'is,  that,  the  trustee  for  her  separate  use,  who 
proved  the  Will,  took  upon  himself  to  transfer  the  stock 
lo  her  husbaitd.  Clark*s  evidence  is,  that  he  transferred, 
m  order  that  the  husband  might  become  the  trustee; 
and,  that  the  husband  did  not  claim  it  for  his  own  use ; 
but,  treated  it  as  separate  property.  There  was  no  sub- 
sequent act  by  her,  giving  it  to  her  husband ;  and  her 
Win  shews,  she  conceived  it  to  be  her  separate  property, 
and  as   such  gave  part  of   it,    400/.,    to  the  Plaintiff. 

A  A2  Considering 
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Considering  it  separate  propeity,  there  can  be  no  doubt 
bf  her  right  to  itoake  such  a  disposition.  It  was  settled 
by  Lord  Thurlow  in  Fettiplace  v.  Gorgesi32);  that  to 
property,  settled  for  the  separate  use  of  a  married  woman, 
a  power  of  disposition  by  Will  is  incident. 

The  next  question  is  upon  the  legacy  of  500/.  to 
Mrs.  CocieU  by  the  Will  of  Ford;  whether  upon  the 
facts  between  her  and  her  husband  an  agreement,  that  it 
should  be  to  her  separate  use,  is  to  be  presumed.  That 
must  be  the  construction.  Slatming  v.  Style  (  33  )  is  like 
this  case.  He  appears  to  have  joined  in  proving  the 
debt  only  for  form.  At  least  he  must  be  put  to  his 
election. 


Mr.  Mansfield  and  Mr.  Steele^  for  the  Defendant  the 
husband. 
There  is  no  colour  for  the  Plaintiff's  claim  of  the  ring 
and  the  legacy  of  200/.  She  could  not  have  any  right 
to  dispose  of  them.  The  legacy  of  500/.  given  by 
Fordy  is  given  to  her;  not  to  her  separate  use.  Of 
course  it  belonged  to  ^er  husband ;  and  it  must  remain 
his ;  unless  by  some  act  of  his  converted  into  the  pro- 
]>erty  of  his  wife;  and  converted,  as  against  him;  so 
that  he  could  not  receive  it ;  or,  that,  if  received  by 
him,  she  could  take  it  out  of  his  hands.  There  can  be 
no  contract  between  a  husband  and  wife  to  raise  any  de- 
mand against  him,  according  to  Littleton  (34*).  In  Skm- 
ning  V.  Style  the  question  was  not  between  the  husband 
and  wife,  or  her  representatives,  but  betw^n  the  widow 
and  the  residuary  legatees  and  representatives  of  the 
husband,  whether  after  his  death,  having  disposed  of 
his  property  in  consequence  of  some  transaction  between 
them,  the  property  claimed  by  the  widow  was  not  to  be 
considered  her*s;  and  the  money,  borrowed  by  him  firom 

her, 
(32)  Ante,  Vol.  I,  40.     8  (33)  3  P.  WiU.  334. 

Bro.C.  C.  B.    See  the  notes,  (34)  Lit.  sec.  1G8. 

ante,  Vol.  I,  40.    V,  17. 
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her,  to  be  considered  a  debt  due  by  bim  to  ber.  The 
expression  of  tbe  judgment,  as  reported,  shews  the  Lord 
Chancellor'^  doubt,  whether  the  widow*s  claim  could  have 
prevailed  against  creditors ;  though  it  might  as  against 
die  residuary  legatees,  claiming  by  the  husband's  bounty, 
upon  a  question,  whether  the  husband  djring  considered 
himself  as  debtor  to  her  for  that  sum.  The  circum- 
stances of  that  case  and  this  are  perfectly  different. 
The  husband  by  his  answer  swears,  he  never  did  con- 
sent to  this  being  separate  property.  There  is  no  proof 
of  any  agreeipent.  The  money,  being  due  to  him,  she 
lends  to  this  Plaintiff.  The  husband  did  not  oppose  it ; 
but  it  was  always  his  money ;  and,  nothing  being  done  to 
make  it  her's,  it  could  not  possibly  be  the  subject  of  her 
WiU. 
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Rich 
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As  to  the  question  of  election,  if  this  had  been  a 
proper  Will,  to  which  the  husband  had  assented,  there 
could  have  been  no  election ;  as  the  husband  did  not  take 
the  100/.,  part  of  the  500/.,  by  the  Will.  Both  sums,  the 
200/.  and  the  100/.,  are  his.  .  He  is  under  no  obligation 
to  claim  imder  the  Will. 

The  question  as  to  the  400/.  is,  whether  upon  the 
testimony  of  a  single  witness  a  decree  can  be  had  against 
the  answer  ( 35 ),  denying  positively,  that  this  stock  was 
transferred  to  the  Defendant  in  trust  for  his  wife ;  and 
insisting,  that  it  was  transferred  to  him  with  her  consent 
for  his  own  benefit.  Upon  a  transfer  of  stock  a  writing 
was  not  necessary  ;  though  that  is  a  proper  caution  by  a 
trustee,  for  the  sake  of  evidence. 


Mr.  Romillyi  in  Reply. 
This  is  a  case  of  election  supposing  the  instruments 
properly  proved  ;  notwithstanding  the  husband  would  be 
entitled  to  the  100/.  in  both  instances :  if  the  Will  stands, 

because 
(35)  Sec  the  references,  ante,  in  the  notes.  Vol.  VI,  177. 
II,  244. 
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because  given  to  him :  if  not^  as  undisposed  of*  It  faai 
often  been  said  by  high  authority,  though  I  cannot  state 
a  decision  of  the  pointy  that,  where  a  man  devises  to  his 
heir  an  estate,  which  the  heir  would  have  by  descent,  if 
no  Will  was  made,  and  then  devises  to  another  person 
an  estate,  of  which  the  heir  is  seised  in  his  own  right, 
he  cannot  take  under  the  Will  without  giving  eflfect  to 
that  devise  out  of  that  estate,  which  is  his  0¥m ;  thou^ 
he  would  take  by  descent,  if  there  was  no  Will.  If  he 
chose  to  keep  to  his  own  estate,  the  Court  would  give 
the  disappointed  devisee  a  compensation  out  of  the  other. 
The  reason  is  that,  upon  which  all  cases  of  election  pro- 
ceed: the  tacit  condition  inferred  (36). 


As  to  the  testamentary  instruments,  the  act  of  the  Spi- 
ritual Court  is  decisive  upon  the  subject ;  and,  as  long  as 
that  stands,  it  is  impossible  not  to  say,  the  whole  of 
these  two  papers  is  the  Will.  It  is  not  necessary  to  prove 
her  hand-writing  to  this,  as  an  appointment.  No  wit- 
nesses are  required ;  and  then  the  determination  of  the 
Spiritual  Court  is  sufficient. 


ITie  Lord  Chancellor. 
The  Will  and  Codicil  of  Mrs.  Cockell,  the  latter  of 
which,  reciting  the  Will,  with  this  expression,  **  which 
I  fully  approve  of,*'  would  have  the  effect  of  a  repubUca- 
tion,  amount,  if  of  a  testamentary  nature,  to  a  disposition 
by  Will  of  400/.  stock,  part  of  property,  unquestionably 
given  to  her  separate  use;  leaving  1002.  to  fall  to  her 
husband  eitner  by  the  Will  or  jure  mariti ;  and  500/.^ 
asserted  to  be  her  separate  property;  but  in  the  first 
creation  of  that  legacy  by  the  Will,  giving  it  to  her,  cer- 
tainly not  given  as  such.   The  other  bequest  of  500/.  stock 

being 


(36)  This  point  is  decided 
against  the  heir  by  the  anony- 
mous case.  Glib.  Eq.  Rep.  15. 
See  the  note,  post.  Vol.  XIII, 
224;  and  upon  the  general 


doctrine  of  election,  and  its 
principle,  whether  Compensa- 
tion or  Forfeiture,  the  notes, 
ante,  Vol.  I,  523,  7.  Post. 
533.     Xlli,  171. 
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use,  it  appears  upon  the  meritSi  there  is  no  ro<»n  in  a 
ease  of  this  sort  to  apply  that  principle  of  evidenee, 
which  has  heen  insisted  on,  to  defeat  the  Phdnti£rs  claim  CocKaLU 
as  to  the  400/.  Annuities.  The  argument  goes  no  far-^  Rich 
Iher,  than  that  the  Defendant  has  denied,  that  at  the  Hull. 
time  of  the  transfer,  improridently  made  by  Clark  to 
Idni,  he  received  it  upon  any  o<Misent  to  hold  it  upon 
trust ;  insisting,  that  his  wife  assented  to  his  receiving 
the  stock  as  his  own ;  and  therefore  he  became  entitled 
to  it.  As  at  the  time  die  legacy  was  given^  it  was  for  the 
separate  use  of  the  wife,  and  it  continued  so>  until  trans- 
ferred to  the  husband,  that  transfer  could  not  destroy  the 
separate  trust,  unless  clear  evidence  is  produced  by  the 
husband,  that  it  was  intended  witii  her  assent  to  destroy 
iL  If  the  evidence  is  short  of  that,  as  it  is  perfectiy 
settled,  that  a  husband  may  in  this  Court  be  a  trustee 
for  the  separate  use  of  his  i^fe,  he  would  be  precisely 
in  the  same  situation  as  to  the  beneficial  interest  as  the 
person,  who  made  the  transfer.  Therefore  he  is  a 
trustee. 

The  wife  then  had  vested  in  her  such  powers  as  the 
nature  of  the  property,  or  the  terms  of  the  instrument, 
had  given,  or  would  give,  her.  In  this  case  the  instru- 
ment has  only  expressed  a  trust  for  her  separate  use ;  not 
determining  as  to  the  power  of  disposition,  whether  by 
Deed,  Will,  or  other  writing*  But  tiie  nature  of  that  in- 
terest is  now  well  settied ;  that,  the  trust  being  for  her 
separate  use,  she  would  be  enabled  to  dispose  by  Will, 
if  she  thought  proper,  as  incident  to  such  an  interest ; 
though  a  Will  was  not  alluded  to.  That  is  settied  clearly 
in  Fettiplace  v.  Gorges.  Her  power  to  dispose  by  Will  is 
therefore  dear.  She  might  have  a  power  to  dispose  by  an 
instrument,  not  amounting  to  a  Will ;  in  this  Court  sup« 
ported  as  a  direction  or  appointment.    It  is  not  necessary 

to 
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Court  requires 
the  jndgmeDt 
of  the  Eccle- 
siastical Court, 
that  the  instru- 
mcDt  is  testa- 
mentary; but 
is  not  satisfied 
with  the  proof 
in  that  Court; 
requiring  the 
witnesses  to 
be  examined 
again;  or^  if 
no  witnesses, 
proof  of  the 
signature. 


to  determine,  whether^  if  she  sets  about  a  dispositionJby 
Will,  meaning  to  make  a  testamentary  instrument,  and  il 
turns  out  not  to  be  a  testamentary  instrument,  that  ia.a 
good  disposition.  But  it  is  necessary  to  consider  another 
question,  merely  for  the  forms  of  the  Court,  and  without 
reference  to  the  merits.  I  continue  to  think  the  proof 
wanting  in  this  cause.  Where  a  fSme  coverie  had  the 
power  by  Will,  according  to  the  terms  of  the  instrument 
requiring  witnesses,  to  dispose  of  personal  estate,  it  was 
necessary  to  prove,  first,  that  the  instrument  was  in  na-> 
ture  of  a  Will ;  Sdly,  if  so,  that  it  was  attested  eo  madOf 
in  which  the  power  required  it  to  be  attested.  For  t^e 
former  purpose  it  has  been  hitherto  deemed  necessary, 
that  this  Court  should  be  satisfied  by  the  judgment  of  the 
Ecclesiastical  Court,  that  the  instrument  is  in  nature  of  a 
Will.  But  this  Court  has  never  been  contented  with 
that  judgment,  as  to  the  circumstances  of  attestation; 
for  after  that  proof  in  the  Ecclesiastical  Court  this  Court 
always  requires  the  witnesses  to  be  examined,  in  order 
to  prove,  that  it  is  her  act,  and  will  not  trust  the.  Eccle- 
siastical Court  with  this  conclusion;  that,  because  it  is 
her  act,  and  in  nature  testamentary,  therefore  this  Court 
is  of  necessity  to  hold  it  an  appointment.  Though  in  the 
terms  of  the  power,  as  well  as  from  the  nature  of  the 
power,  the  attestation  of  witnesses  is  not  necessary,  still 
the  question  here  is,  whether  it  is  her  direction  or  ap- 
pointment. Upon  the  point,  whether  her  signature  is  to 
be  proved  here,  I  think,  it  ought ;  and  I  do  not  see  the 
distinction,  upon  which,  if  in  the  case  I  put  the  attesta- 
tion must  be  proved,  the  Court  will  not  also  require,  the 
fact  of  signature  to  be  proved  again,  where  the  essence 
of  the  appointment  consists  in  that  fact.  But  it  does  not 
rest  there ;  for,  if  there  are  no  witnesses,  the  rule  of 
evidence  requires  it,  if  the  objection  is  insisted  on.  I 
mention  this,  to  intimate,  that  I  do  not  acquiesce  in  the 
reasoning,  upon  which  it  is  concluded  to  be  unnecessary 

that 
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that  it  should  be  proved  as  an  appointment  here.  Waiv- 
'ing  that,  the  other  objection  would  equally  apply;  and 
die  Plaintiff  has  established  his  right  to  the  stock;  for 
Iheife  is  not  in  this  case  such  evidence  as  the  Court  would 
require  against  a  married  woman,  having  property  in  a 
trtistee  to  her  separate  use,  to  shew,  that  transfer  was 
meant  to  operate  as  a  gift  to  lier  husband. 
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As  to  the  legacy  of  the  siim  of  500/.,  or  rather  the 
SDO/.  claimed  by  the  Plaintiff^  that  rests  imder  different 
circumstances.  As  implication  &om  the  acts  of  the 
hufband  is  not  to  be  pressed  against  the  wife,  neither 
on.the  other  hand  ought  imphcation  to  be  pressed  against 
the  husband,  to  give  property  to  the  separate  use  of  the 
wife.  Evidence  equally  clear  is  Necessary  in  both  cases. 
The  legacy  of  500/.  is  given  to  the  wife,  without  more. 
There  is  nothing  to  constitute  a  right  to  retain  it  against 
the  husband.  It  appears  quite  imexplained  by  evidence, 
that,  though  it  is  so  given  to  the  wife,  that  no  one  but 
th^  husband  could  give  a  discharge,  the  executors  took 
.  upon  themselves  to  place  the  amount  in  the  hands  of  the 
wife.  No  person  is  examined,  who  knew  the  transac- 
tion. She  lends  it  upon  bond  to  the  Plaintiff,  securing 
it  to  her  iii  her  own  name.  But  there  is  no  evidence 
whatever,  and  the  husband  does  not  admit,  that  the  loan 
was  with  his  consent  or  privity.  It  might  be  very  ma-* 
teriol  to  know,  how  the  money  was  dealt  with  between  the 
time,  when  it  was  placed  in  the  Plaintiff's  hands  upon 
the  bond,  and  the  bankruptcy.  There  is  no  evidence  as 
io  that.  The  proof  under  the  bankruptcy  is  in  terms, 
which,  if  the  effect  of  all  the  other  circumstances  is 
added,  ipight  be  material. .  But  I  doubt,  if  the  case  is  to 
rest  upon  the  terms  occurring  in  that  proof  alone,  and 
especially,  because  the  other  facts  and  circumstances  are 
consistent  with  one  possible  .construction  of  those  terms, 
whether  there  is  evidence  enough  to  take  from  the  hus- 
band 
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band  what  he  had  received   under  such  dfeunistanoer^ 
at  the  instance  of  the  legatee  of  the  wife.    This  sum  was 
received  by  the  wife  as  her  husband's )  and  lent  as  her 
owi^  without  the  privity  of  the  husband.    In  the  pro<^ 
the  husband  asserts  on  his  oath,  that  the  bankrupt  is 
indebted  to  him  in  money,  aaeierted  not  to  be  separate 
money,  but,  which  she  had  lent  to  the  bankrupt  as  sepa- 
rate  money.     It  is  not  of  necessity  to  be  taken  against 
him  to  be  so.     On  the  other  hand,  the  husband  was  at 
that  moment  a  trustee  of  certain  separate  property,  die 
500/*  Bank  Annuities,  for  her;   and  he  might  by  that 
species  of  proof  mean,  that,  as  he  held  in  trust  tllat» 
which  he  had  reduced  into  possession,  so    he  would 
what  should  be  received  under  Aat  proo£    But  Aat  is 
Bn  inference  against  hiiS  answer;  swearing,  that  he  did 
not  mean  to  be  a  trustee ;  and  if  he  is  so,  it  is  in  coiise^ 
quenoe  of  a  rule  of  the  Court,  not  of  his  intention*    Di- 
vidends were  received   to  the   amount  of  SOf.  in  the 
pound  ;    and   the  money  came  home  to  the  husband ; 
under  what  circumstances  received,  what  explanations, 
whedier  any  demand,  whether  laid  out,  so  as  to  form  a 
permanent  fund,   for  the  wife,  is  unexplained.    Aa  to 
that  fund,  an  inquiry  would  be  necessary ;  and  there  is 
evidence  to  entitle  the  Plaintiff  to  that.    I  do  not  think, 
the  proof  under  the  bankruptcy  akme,  unattended  with 
proof  as  to  any  one  prior  fSsu^t,  from  which  it  can  be  in- 
ferred, that  he  meant  it  to  be  her  separate  property,  or 
any  subsequent  fact,  and  proof,  as  far  as  his  acts  go, 
receiving  the  money  into  his  own  pocket,  importing  the 
direct  contrary,  is  sufficient  to  raise  a  separate  trust  as 
against  the  husband.    Upon  ,the  evidence  therefore,  as 
h  now  stands,  this  is  not  well  given.    But  if  a  reference 
to  the  Master,  to  shew  the  circumstances  previous  or 
subsequent  to  the  bankruptcy,  is  desired,  I  ought  not 
to  shut  them  out  from  that. 
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As  to  the  point  of  election,  I  do  not  recollect  any  caite 
of  an  heir  that  forms  an  answer  to  the  objection  made  for 
the  Defendant  (37).  But  on  the  other  hand  there  is  prin- 
<aple  in  the  answer  that  has  been  given ;  for  all  election 
goes  upon  compensation.  If.  by  a  Will,  which  gives  A.n 
estate  to  ^B.,  an  estate  is  given  to  ^v  he  may  say,  he 
will  keep  his  own  estate.  The  compensaticm^  upon  which 
tile  Court  goes,  is  the  implied  condition,  of  which  the 
odier  is  to  have  the  benefit ;  that  whoever  takes  that 
estate  in  consequence  of  the  election,  shall  take  it  cum 
omere.  An  estate  being  given  to  a  person,  who  will  not 
accept  it  upon  the  terms  of  giving  up  his  own  estate,  the 
question  is,  whether  he  shall  not  take  it  as  heir,  because 
it  is  against  conscience,  that  he  sliall  by  his  legal  ^tle 
disappoint  that  disposition.  Upon  that  point  I  shall 
reserve  my  opinion. 
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The  Lord  Chancellor. 
As  to  the  500/.  Bank  Annuities,  it  was  insisted  at  the 
hearing,  that  was  to  be  considered  the  separate  estate  of 
the  wife ;  and  it  appeared  so  to  me ;  and,  that  of  course 
heir  WiD  would  have  efiect  as  to  that.  As  to  the  other 
legacyy  of  500/.,  it  was  contended,  that  it  was  not  ori"» 
ginally  her  separate  property  ;  and,  that  the  circum-^ 
stances  in  this  case  are  not  sufficient  to  make  it  so  as 
against  her  husband ;  and,  he  having  received  it  by  the 
receipt  of  20s.  in  the  pound  under  the  Commission  of 
Bankruptcy,  there  is  no  pretence  to  call  it  back  as  her 
separate  property.  I  am  of  opinion,  as  to  the  first  legacy 
of  500/.  stock,  her  Will  would  have  effect.  As  to  the 
other  legacy,  unless  better  inquiry  can  ]^roduce  other 
circumstances,  attaching  upon  it  a  trust  to  her  separate 
use,  I  am  of  opinion,  no  such  trust  has  attached  upon  it 
by  the  circumstances  of  the  case,  as  they  now  appear. 

As 


March  17/%. 


(37)  See  the  references  in  the  note,  ante,  374. 
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As  to  the  diamond  ring  this  question  is  made  for  the 
Plaintiff;  that,  as  Mrs.  Cockell  had  given  100/.*  of  the 
legacy  of  500/.  stock  to  her  husband,  he  could  not  take 
that,  unless  he  would  give  up  the  ring,  or  make  com- 
pensation out  of  the  lOOL 

.  But  the  difficulty  is  how  to  proceed  at  all ;  for  as  to 
separate  property  there  must  be  a  Will  proved  in  the 
Commons.  As  to  the  sum  of  500/.,  not  separate  pro- 
perty, there  can  be  no  Will,  except  with  the  consent  of 
the  husband.  A  suit  was  instituted  in  the  Ecclesiastical 
Court,  calling  upon  the  husband  to  say,  why  administra- 
tion of  the  Will  as  to  both  should  not  be  granted.'  He 
litigfites  as  to  both;  contending  as  to  the  second  fund, 
that  his  assent  was  necessary.  Upon  that  question,  so 
depending  in  the  Ecclesiastical  Court,  there  is  no  deci- 
sion whatsoever ;  but  they  have  taken  administration  for 
the  purpose  of  this  suit.  No  purpose  as  to  this  suit  can 
be  answered,  till  that  question  as  to  her  Will  can  be 
decided  in  the  Ecclesiastical  Court.  Sir  William  Seoit^ 
whom  I  have  consulted,  thought  the  proceeding  perfectly 
incomprehensible.  I  cannot  here  decide  a  question  up<m 
the  Will  of  a  married  woman  as  to  separate  property, 
unless  that  Will  is  proved  in  the  Commons:  nor  as  to 
property  not  separate,  without  the  assent  of  her  hus- 
band. Notwithstanding  this  incomprehensible  proceed- 
ing  in  the  Commons,  procuring  the  administration  pend- 
ing  the  suit,  I  do  not  know  how  to  proceed  in  this  soit^ 
until  that  question  upon  her  Will  is  determined  in  the 
Commons. 


T/i€  Lord  Chancellor. 
March  10th.        Of  course  probate  of  the  Will  of  this  married  woman 

would  have  been  granted  as  to  her  separate   property 

without 
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;«nthout  the  assent  of  her  husband.  But  I  conceive  ac- 
cording to  the  rules  of  the  Ecclesiastical  Court  they  would 
not  grant  it  as  to  that  property,  which  is  not  separate, 
without  his  assent.  The  administration  that  has  been 
granted,  has  decided  nothing.  If  the  Will  and  Codicil 
were  not  made  in  execution  of  the  l)owers  over  separate 
property,  as  such,  the  administration  granted  in  default 
of  appearance  of  the  husband  cannot  be  represented  to 
be  by  his  assent ;  and  does  not  give  a  right  of  administer- 
ing property,  not  separate  property,  which  the  wife  has 
taken  upon  her8.elf  to  diispose  of  without  his  consent. 
The  stock  is  separate  property.  The  legacy  from  Ford 
was  not  given  originally  to  her  separate  use:  nor  was  a 
separate  trust  created  as  to  that  by  the  husband ;  and 
having  come  back  to  his  hands,  it  is  not  to  be  considered 
separate  property. 
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As  to  the  question  of  election,  upon  the  diamond 
ring,  there  is  a  difficulty  upon  that.  These  letters  of 
administration  give  no  power  to  make  any  order  as  to 
any  thing,  that  is  not  proved  as  separate  property. 
Therefore  the  Will  as  to  that  has  not  been  by  due  au- 
thority adjudged  to  be  that  species  of  instrument,  which 
I  can  read  as  such.  The  Plaintiff  therefore  is  entitled 
to  the  400/.  stock ;  and  has  no  right  to  any  thing  else. 


BERNEfT  r.  TAYLOR.  1804. 

March  22d. 
THHE  bill  was   filed  by  the   infant-heir  of  a  devisee,      A  witness  to 
claiming  under  the   devise.     One  of  the  witnesses  *  devise  of 

to  the  cocicil  was  dead,  and  another  had  become  insane.  '®*^  ^s^ie 

rp,      having  become 

insane,  proof 

of  his  hand-writing  was  allowed. 
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The  codicil  made  no  alteration  in  the  deviae.  The  only 
question  was^  whether  the  hand-writing  of  the  witness, 
who  was  insane,  might  be  proved. 

Mr.  RomiUy  and  Mr.  Roupell  for  the  Plaintiff^  dted 
Lord  Carringtan  v.  Vatfne  (98);  where  such  proof  was 
permitted;  the  witness  being  in  the  West  Indies;  and 
Powel  V.  Cleccoer  (39). 

The  Lard  Chancellor  allowed  the  proof;  observingi 
the  witness  might  be  considered  as  dead. 

(38)  Ante,  Vol.  V,  404;  Booth Y.BlundeU.l^lK, AM. 
see    the    note,    411.    Post,         (39)  2  Dro.  C.  C.  49a 


Rolls. 
1804. 
Feb.23d,  2Bth. 
March  Ut 
and  12th. 
Appointment 
of  200/.  Stock, 
though  a  very 
unequal  pro- 
portion of  the 
Fund,   held 
not  illusory. 

Appointment 
Toid,  as  far  as 
it  exceeds  the 
power ;  viz.  to 
gr^nd-children 
under  a  power 
to  appoint  to 
children. 


BUTCHER  V.   BUTCHER. 
GOODAY  V.  BUTCHER. 

J^LIZABETH  BUTCHER  by  herWifl,  dated  the 
14th  of  September f  1798,  reciting,  that  she  had 
already  ^ven  to  her  son  Thomas  Butcher  upon  his  mar- 
riage the  sum  of  2000^.,  to  her  son  Edward  Augmshu 
Butcher  upon  his  marriage  @500/.,  and  to  trustees  for  her 
d&ngYiter  Shirley  Hall  upon  her  marriage  SOOO/.,  and  to 
her  son  William  Robert  Holt  Butcher  upon  his  entering 
into  business  the  like  siun  of  3000/. ;  and,  that,  her 
daughter  Hillaire,  labouring  under  mental  defangemoit, 
which  makes  the  expence  of  her  maintenance  consider- 
able, therefore  tlie  testatrix  was  desirous  of  making  the 
augmented  provision  for  her  aftef  mentioned  ;  and  it  was 
her  wbh,  that  her  said  daughter  should  enjoy  every 
comfort  her  state  ^ould  admit ;  therefore  she  gave  to 
trustees  for  such  time  as  her  said  daughter  should  con- 
tinue so  afflicted,  household  furniture,  &c.,   for  her  use 

and 
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md  enjoyment:  and  ki  case  of  her  reeovexy  for  her  abflo** 
lute  use  and  benefit;  and  n  case  of  her  death  without 
leeoTery  to  be  sold,  and  the  money  to  be  part  of  the  re- 
sidue. After  some  other  specific  bequests  to  some  of 
her  children  the  testatrix  directed  IISOL*  upon  pro- 
HHsory  notes,  and  10002.  due  upon  mortgage  from  her 
eldest  son  ThiwuM,  to  be  called  in ;  and  after  paying  a 
bond  of  IOOO/.9  to  be  part  of  the  residue. 
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The  testatrix  then,  under  a  power  in  her  marriage 
settlement  to  appoint  to  all,  every,  or  any  one  or  more, 
child  or  children  of  her,  begotten  or  to  be  begotten, 
whether  by  her  husband  Thomas  Butcher  or  any  future 
husband,  for  such  estate  and  estates,  in  such  parts  or 
shares,  and  subject  to  and  charged  with  such  annual 
sums  or  yearly  rent-charges  and  sums  m  gross,  and  with 
such  remainders  over  (such  annual  sums,  &c.,  and  re* 
mainders  over,  to  be  for  the  benefit  of  some  or  one  of 
the  said  chHdren)  as  she  at  any  time  or  titnes  by  any  deed 
or  deeds,  &c.,  with  two  witnesses,  orbyWiH,  &c.,  with 
Aree  witnesses,  should  notwithstanding  coverture  appofait, 
and  in  default  of,  untfl,  and  subject  to,  any  appointmerrt, 
not  complete,  lo  the  use  of  all  and  every  the  child  and 
children,  equally,  &c.,  with  cross  remainders,  remainder 
to  her  right  heirs,  appointed  some  freehold  preimses 
to  the  use  of  her  son  Edward  Augustus  Butcher,  his  heirs 
and  assigns;  and,  reciting  a  trust  in  the  settlement  to 
raise  and  pay  out  of  certain  trust  funds,  consisting  of 
leasehold  and  personal  estate,  the  sum  of  6000/L,  to  such 
person  or  persons,  upon  such  trusts,  and  for  such  mtents 
and  purposes,  as  she  should  by  Will,  or  any  writing  m 
nature  of  a  Will,  with  two  witnesses,  notwithstanding 
coverture,  appoint ;  andj  in  default  of  appointment,  to 
her  executors,  &c.  she  appointed  the  6000t  to  be 
raised  out  of  the  trust  fund  of  25,6031.  5s,  llrf.  8  per 
cent.  ConsoL  Bank  Annuities ;  and  she  appointed  3000/. 

part 
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part  of  the  6000/.,  to  the  trustees  for  her  dmi^ter 
HiUaire\  upon  trust  to  be  laid  out  in  stock  or  real  secu- 
rities for  the  use  of  HiUaire  for  Ufe ;  and  in  case  of  her 
recovery  to  be  assigned  to  her ;  and^^  in  case  of  her  de- 
ceaae  without  having  recovered,  for  s^ch  of  her  cl^ren/ 
to  whom  the  remaining  3000/.  was  given  in  .equal  shares 
and  proportions.  She  gave  1000/.,  farther  part  of  the 
6000/.,  to  trustees,  to  .be  invested  in  stock  uponaverjr 
special  trust  for  the  separate  use  of  her  daughter  Shirley 
Hall  tor  life,  and  after  her  death  for  her  children;  and 
out  of  the  2000/.  remaining,  after  some  small  legacies,; 
among  others  •  to  the  children  of  Edward  Augustus 
Butcher,  and  others  of  her  grand-children,  and  50/.  to 
Edward  Augustus  Butcher,  as  to  the  residue  of  the  said 
6000/.  she  appointed  and  bequeathed  the  same  unto  and 
among  her  said  children  HiUaire^  Edward  Augustus, 
William  Robert  Holt,  Samuel,  and  Shirley  Hall ;  to  be 
equally  divided  among  them,  share  and  share  alike;  di- 
recting the  share  of  HiUaire  to  be  pcdd  to  her  trustees, 
upon  ,the  same  trusts  for  her,  as  before ;  and  in  case  oC 
her  death  without  recovery  to  be  assigned,  &c.  to  add 
among  the  others  above-mentioned:  the  share  o{ Shirley 
Hall  to  be  for  her  separate  use. 


The  testatrix  then,  reciting  a  trust. in  the  settlement 
to  assign  all  the  residue  of  the  said  personal  estate  to  and 
among  all  and  every  her  child  and  children,  begotten 
or  to  be  begotten,  whether  by  the  said  Thomas  Butcher 
or  any  such  future  husband,  as  aforesaid,  in  such  shares 
and  proportions,  at  such  age  or  respective  ages,  days  or 
times,  and  subject  to  such  provisoes,  conditions,  and  li- 
mitations over,  (  such  limitations  over  to  be  for  the  benefit 
of  some  or  one  of  the  said  children ),  and  in  such  manner, 
as  she  should  at  any  time  or  times  during  her  life, .  (  but 
subject  to  the  proviso  hereinafter  contained  with  respect 
to  the  shares  of  any  child  or  children  by  future  husbands) 

by 


PASES  INCHANCERY* 


385 


Jby  any  deed  or  deeds,  &c.  with  two  idtiieBsefl,  or  by 
Will,  or  writing  in  nature  of  a  Will,  with  three  wit- 
nesses, notwithstanding  coverture  direct  or  appoint,  and 
in  de&ult  of  any  such  appointment  of  the  said  residuary 
pei*spnal  estate,  or  any  part,  to  transfer  and  pay  to  and 
among  all  and  every  the  child  and  children,  &c.  equally^ 
to  be  assigned,  &c.  at  the  age  of  31,  or  marriage  of 
daughters,  with  survivorship,  &c. ;  and  if  all  die,  before 
their  shares  become  payable,  then  for  such  pdrsons, 
trusts,  &c.  .as  Mrs.  Butcher  should  by  Will  appoint^  and, 
in  de&ult  of  appointment,  for  her  executors,.  &c.  pro^ 
▼ided,  that,  if  any  son  by  Thomas  Butcher  should  attain 
21,  or  any  daughter  should  attain  that  age,  or  marry,  no 
child  by  any  future  husband  should  by  appointment  or 
otherwise  be  entitled  to  more  than  a  fuU  moiety  of  the  said 
estate,  in  pursuance  and  exercise  of  the  power  and  autho** 
rity  in  her  vested,  as  aforesaid,  and  all  other  powers,  &c., 
directed  and  appointed  the  said  leasehold  houses  and  the 
residue  and  remainder  of  the  said  sum  of  25,603/.  6s.  lie/. 
3  per  ccTit*  Consol.  in  manner  following.  She. then  ap^ 
pointed  some  leasehold  estates  to  William  Robert  Holt 
Butcher,  and  others  to  Samuel  Butcher.  She  appointed 
11,060/.  3  per  cent.  Consolidated  Bank  Annuities,  part  of 
the  said  sum  of  25^603/.  5s.  lie/.,  to  the  same  trustees, 
upon  trust  for  the  maintenance  of  her  daughter  HiUaire 
for  life,  should  she  so  long  continue  insane;  but|  if  she 
should  recover,  directed,  that  the  dividends  of  7000/. 
Bank  Annuities  only  should  be  applied  for* her  separate. 
use  for  life;  and  upon  her  decease  go  and  be  assigned  to, 
between,  and  among,  all  and  every  the  child  and  children 
of  HiUaire  equally ;  and  in  caie  she  shall  havie  no  child, 
who  shall  live  to  attain  a. vested  interest,  then  to  such 
person  or  persons,  to  whom  the  sum  of  4600/.  Bank  An- 
nuities is  after  given;  and  as  to  the  4600/.  residue  of 
the  11,060/.  Bank  Annuities,  and,  in  case  of  the  death 
of  HiUaire  during  her  affliction,  as  to  the  whole,  she  di- 
VoL.  IX.  B  B  rected. 
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lectedj  that  it  should  sink  into  the  residue ;  and  be  db- 
pbsed  of,  as  after  directed. 

She  theo  appointed  to  each  of  her  sons  Tkamas^ 
George,  Robert ,  Ives^  and  Edward  Augutfus,  and  to  her 
daughter  Rebecca  Gooday,  SOOl.  3  per  cent.  Anmuties^ 
for  their  respective  absolute  use  and  benefit ;  and  to  her 
daughter  Shirley  Hall  SOOL  3  per  cent.  Annuities ;  and 
as  to  the  remainder  of  the  said  personal  estate,  exclusive 
of  the  leaseholds,  she  directed  and  appointed  the  same 
to  be  equally  divided  between  her  children  Edward Au" 
gwtus  Butcher,  Samuel  Butcher,  William  Robert  Holt 
Butcher,  and  Shirley  Hall,  to  and  for  their  own  absolute 
use  and  benefit  respectively;  and  she  bequeathed  all  the 
residue  of  her  estate  and  effects  whatsoever  unto  and 
among  her  last-named  children,  or  such  of  them  as  should 
be  living  at  her  death,  in  equal  shares. 

The  testatrix  then  observing,  that  she  had  appointed 
the  said  personal  estate  unequally  between  her  aforesaid 
children,  declared  her  reason  to  be  the  unkind  and  dis- 
obedient conduct  of  her  said  children,  Thomas,  George, 
Robert,  Ives,  and  Rebecca. 

The  testatrix  then  made  a  very  special  declaration  of 
trust  as  to  all  Mrs.  Hall  would  take  under  her  WiQ,  for 
her  sole  and  separate  use  for  life ;  and  after  her  decease 
for  her  child  and  children,  equally,  if  more  than  one,  with 
such  survivorship  and  maintenance  as  before  directed  as 
to  the  1000/. ;  and,  if  all  die  in  the  Ufe  of  their  mother, 
or  before  any  vested  interest,  she  gave  the  1000/,  and 
all  other  sums,  given  to  Mrs.  Hall,  unto  and  among 
Hillaire,  Edward  Augustus,  Samuel,  and  William  Robert 
Holt,  Butcher,  to  be  equally  divided  between  them,  share 
and  share  alike,  to  and  for  their  own  use  and  benefit. 
The  testatrix    then    relinquished  to  Edward  Augustv^ 

Butcher 
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biitcher  a  deSt  of  5002.  from  him  to  her;  and  directed, 
that  he  should  have  twp  years  to  pay  a  debt  of  1000/. 

By  a  codicil^  dated  the  14di  of  Pebruaryy  1801/ re- 
dting  the  Will,  the  testatrix  revoked  the  appouitment  of 
S002.  Bank  Annuities  toEdward  Augustus  Butcher;  and 
fai  lieu  and  stead  thereof  she  appointed  to  him  the  sum  of 
SOOO/.  S  per  cent.  Bank  Annuities  to  and  for  his  own  use' 
and  benefit;  and  she  relinquished  to  him  the  debt  of 
iOOO/.  as  well  as  that  of.  500/.     She  directed  him  puncr 
iuaOy  to  perform  the  condition  of  a  bond  to  her  for  in- 
denmifying  her  estate  against  the  payment  of  1000//idthin 
three  months  after  her  decease ;  for  which  she  executed 
It  bond  to.  him  without  any  pecuniary  consideration,  for 
his  accommodation ;  and,  noticing  the  reduction  of  the' 
fund,  over  which  she  had  power  of  disposal,  under  orders 
of  the  Court   for  sale,  she  directed  the  several  specific 
sums  or  portions  of  stock,  directed  to  be  raised  by  the 
"Will,  to  be  raised  out  of  the  sum  then  standing,  &c.  and 
the   residue  to  be  apportioned  and  divided  among  her 
children  Edward  Augustus,  Samuel,  William  Robert  Holt, 
sndShirleff  Hall,  in  the  same  manner  as  th^  residue  of 
the  25,603/.  5^.  lid. 

The  first  bill  was  filed  on  behalf  o{  Hillaire  Butc/ier, 
to  have  the  Will  established ;  and  claiming  the  benefit  of 
the  appointments :  the  second  by  William  Gooday  and 
Rebecca,  his  wife,  to  have  the  appointment,  except  as  to 
di6  6000/.  set  aside,  as  illusory  and  void ;  praying,  that 
ibe  6000/.  may  be  raised,  and  the  remaining,  funds  dis*- 
tributed  according  to  the  settlement ;  regard  being  had- 
to  the  sums  advanced  to  the  other  children. 

The  Master's  Report,  stated,  that  there  werie  twelve 
children,  eight  sons  and  four  daughters ;  of  whom  ten 
lived  to  the  age  of  21 ;  and  survived  their  .mother,  except 
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one,  Robert  WiUiam  Buicher,  who  di^d  in  her  life  At  tb6 
age  of  23.  The  Report  also  stated  the  value  of  the  lease- 
hold^ stocky  and  personal  estate,  severally;  amounting 
in  the  whole,  at  the  date  of  the  Will,  to  above  15,000/. 
and  nearly  2000/.  more  at  the  date  of  the  codicil,  re- 
maining subject  to  the  appointment.  The  settlement: 
also  contdned  a  trust  to  raise  4000/.  for  such  person  or 
persons  as  the  testatrix  should  by  any  writing, '  signed,' 
notwithstanding  coverture,  direct ;  also  to  disposie .  of 
household  goods,  &c.  for  such  person  as  she  should  ap- 
point, as  therein  mentioned ;  and  in  default  of,  and  until, 
appointment  to  hold  for  her  own  benefit* 

The  appointment  for  the  grand-children  was  given  Ap 
without  argument  ( 40  )• 

Mr.  Richards  and  Mr.  Steele,  (or  the  Plaintiflf^  in* 
the  Cross  Bill,  and  Mr.  Lht/d  and  Mr.  Thomson 
for  Defendants  in  the  same  interest,  against  the 
appointment. 
A  {>0wer  of  appointment  of  this  nature  is  a  trust,  to 
^ve,  not  equally,  but  something  substantial  to  each.  The 
interest  is  vested  in  the  child,  subject  to  be  devested.' 
This  case  particularly  calls  for  an  equal  distribution :  the 
object  of  this  settlement  being  to  give  each  of  these  chil- 
dren a  support ;  with  a  wish  even  to  extend  the  provision' 
to  grand-children;  securing  at  the  same  time  the  attention 
of  the  children  to  their  mother,  and  giving  her  a  power 
of  exercising  parental  authority  by  enabling  her  to  make 
a  preference.    All  the  authorities  upon  this  subject  are 
collected  in  the  late  cases.    In  Kemp  v.  Kemp  ( 41 )  Lord 
Alvanley  goes  through  all  of  them;   and  discusses  the 
subject  thoroughly ;  and  there  reluctantly  decided  against 
an  appointment,    not  less    substantial  thism  this.    Tfae 

question, 

(46)  Smith  v.  Lord  Camel-      (41)  Ante,  Vol.  V,  840. 
ford,  ante,  Vol.  II,  698. 


CASES  IN  CHANCfeRY. 


389 


questioiii.  whether  any  given  sum  is  illusory  or  substantial, 
must  be  left  to  the  sound  discretion  of  the  Court ;  and, 
so  considered,  can  this  be  called  substantial  ?    The  share 
of  Mrs.  Gooday  is  barely  a  year's  interest  of  the  share 
originally  Tested  in  her.     The  testatrix  upon  the  face  of 
the  Will  tells  us,  she  means  to  make  an  appointment, 
not   substantial;    and  makes   an  apology  iot  it.     Sup- 
posing it  illusory,  if  her  assigning  a  reason  in  the  Will 
would  support  it,  that  would  put  it  in  the  power  of  the 
party  always  to  commit  a  fraud  upon  the  power.     In  no 
instance  has  the  Court  acted  upon  general  disobedieiice 
and  want  of  kindness  by  the  child.    The  evidence  in  this 
18  nothing  more  than  peevish  declarations  by  the  mother : 
no  act :  amounting  to  nothing  more  than  the  declaration 
in  the  Will.     Lord  Ahardey  says,  evidence  of  conduct 
is  not  to  be  admitted.     That,  between  near  relations, 
would  be  most  dangerous.     Between  them  it  is.  impos- 
sible to  trace  uneasiness  to  its  source.     The  'parent  may 
t>e  unreasonable,  tyrannical,  to  a  degree  almost  intoler- 
able.    Eviden6e  of  another  species  may  very  properly  be 
acted  upon;  for  instance,   the  circumstance  in  Bristow 
T.  Warde  ( 42 ) ;  that  the  party  who  was  to  execute  the 
power,  had  provided  for  a  child  upon  marriage.     It  must 
be,   as  Lord  Thurlow  held  in  Boyle  v.  The  Bishop  of 
Peterborough  {4S)f  Boxm  act  extrinsic,  and  must  apply  to 
considerations  with  reference  to  the  circumstances  of  the 
child  itself.     So,  the  reason  assigned  in  this  Will  for  ap- 
pointing a  larger  proportion  ta  HUlaire,  her  infirmity,  is 
a  good  reason  for  distinguishing  her :  but  that  ought  not 
to  be  so  much  at  the  expence  of  the  other  children,  con- 
sidering the  property  of  this  testatrix:  a  real  estate,  and 
personal  funds,  over  which  she  had  an  absolute  power 
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<42)  Ante,  Vol.  II,  336. 


(49)  Ante,  Vol,  I,  290 ;  see 
the  note,  310. 
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of  disposition :  and  which  she  has  applied  to  that  puf^ 
pose. 

The  doctrine,  that  such  a  power  is  matter  of  trust,  not 
arbitrary,  and,  that  where  an  intention  to  defeat  it  in 
this  way  appears,  the  whole  shall  faO,  was  oiiginaQy  that 
pf  Lord  Nottingham;  who  has  been  stiled  the  fiither  of 
Equity.  The  pase  of  Craker  v.  Penrqtt  {i4)f  in  which 
Lord  Nottingham  seems  first  to  have  held,  that  this  is 
inatter  of  trust,  goes  farther  than  this;  and  justifies 
Lord  Ahanley^a  opinion  in  Kemp  v.  Kemp,  that  50/. 
would  have  been  illusory.  Such  a  suia  as  100/.  is  no 
more  substantial,  for  the  purposes  of  maintenance  and 
provision,  than  10/. 

Mr.  Piggott  and  Mr.  WetiiereUy   for  Edward  Au* 

gustus  Butcher  ;  Mr.  RomiUy  and  Mr.  Grimwood^ 

for  HiUaire  Butcher;  Mr.  Johnson  and  Mr.  Lewis^ 

for  other  Children ;  claiming  under  the  Appointi 

ment. 

Nothing,  that  is  satis&ctory,  is  to  be  found  upon  this 

question.    It  has  beeti  held,  that  the  person,  who  is  to 

execute  the  power,  may  give  very  unequal  shares :   but 

it  is  said,  he  cannot  give  such,  a  share  as  is  illusory* 

Where  a  share  ceases  to  be  merely  very  unequal,  and 

becomes  illusory,   has  never  yet  been  stated;    and  it 

would  be  very  difficult  to  state  it.     In  every  case,  except 

Craker  v.  Parrott,  the  sum  has  been  extremely  taialli 

and  without  any  regard  to  the  share  the  child  would 

have  been  entitled  to.    The  largest  sum  has  been  ten 

guineas;  and  the  ground  therefore,  that  it  w'as  merely 

nominal,  according  to  the  vulgar  notion  of  disinheriting 

an  heir  by  giving  him  a  shilling.    The  Court  is   now 

called  upon  to  say,  a  much  larger  share  is  illusory,  than 

has  ever  been  so  considered ;    and  to  extend  a  rule, 

never 
(44)  2  CL  Ca.  228,  cited  by  (he  name  of  Cragrave  v»  Per- 
^•o$t,  I  Vent*  d&5,  in  Wal(  v.  Thurbome. 


CASES  IN  CHANCERY. 


S91 


fterer  mentioned  withoui  an  expression  of  regret^  that  Ik 
vrss  ever  established.  The  funds  were  very  low  at  that 
4inie.  They  are  not  at  lib^ty  to  take  into  consideration 
lihe  whole  property;  but  only  what  remained,  tt  is  not 
pretended^  diat  all  the  former  appointments  are  to  be 
set  aside :  but  it  is  insisted,  that  what  remains  is  to 
he  distributed  equally  among  all :  as  well  those,  in  whose 
favour  the  prior  appointments  were  executed,  as  the 
;6lhers. 
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If  Craker  v.  Parroii,  as  reported,  is  to  be  considered 
the  law  of  the  Court,  how  could  the  subsequent  cases 
iiave  been  argued  ?  That  case  certainly  dbes  not  give 
any  rule.  If  the  Court  is  not  satisfied  With  unequal  dis« 
Aribution,  some  rule  ought  to  be  laid  down.  Perhaps^  a 
parent  executes  the  power  with  more  discretion  by  not 
fnentioning  the  reasons.  In  Kemp  v.  Keptp  liord  Al- 
jcanlei/f  certainly  regretting  the'  rule,  acts  upon  it ;  but, 
^whatever  his  opinion  may  have  been,  confines  his  judg- 
inent  to  the  10/. ;  not  extending  it  to  the  50/.  If  this 
appointment  is  set  aside,  how  can  any  on6  advise  be* 
tween  this  case  and  Alexander  v.  Alexander {^)X  Is 
not  the  motive,  froin  the  situation  of  Hitlaire,  totally 
lielpless,  not,  a»  the  others,  likely  to  be  married  of 
Otherwise  provided  for,  and  from  the  dbobedieiice  of  th^ 
other  children,  to  have  effect?  This  is  stripping  a 
parent  of  a&  discretion. 

.  Mr.  Richards,  in  Reply^ — ^The  rule  of  Law  is  more 
surpri^g  than  that  in  Equity ;  for  iki  sense  and  justice  a 
^hilling  cannot  in  any  case  be  considered  such  a  proper^ 
iion  as  answers  the  intention  of  the  person,  who  gave  the 
power.  The  term  **  illusory,"  which  has  been  lately  ap- 
plied to  this,  is  a  proper  description ;  in  opposition  to  a 
substantial,  reasonable,  share :  such  as  will  answer  the- 
nurpose  of  a  provision.    No  precise  rule  being  established, 

(4a)  2  Ves.  040. 
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it  must  be  I^ft  to  the  sound  disci^tion  of  the  Judge. 
Upon  all  the  authorities  such  a  power  must  be  considered 
as  flowing  from  a  trust,  and  connected  with  it.  The 
rule  is  laid  down  intelligible  in  Thomas  v.  Thomas  (  46 ), 
that  in  the  case  of  a  general  trust  to  distribute  among 
the  children,  an  unreasonable  and  indiscreet  dispositicm 
may  be  controlled  by  a  Court  of  Equity.  It  is  certainly 
very  difficult  to  define  the  limits  of  those  words.  We 
have  a  right  to  look  at  the  original  sum :  near  IS^OOCML; 
which  was  to  be  dealt  out  among  the  objects  of  the 
power.  Though  Mrs.  Gooday  Yf2LS  married,  her  mother, 
never  advancing  her  any  thing,  as  in  Bristow  v.  Warde^ 
had  no  right  to  act  upon  that  circumstance.  Where  the 
reason  is  given,  that  the  party  has  out  of  his  own  funds 
given  large  sums  to  an  object  of  the  power,  and  in  a 
manner  become  the  purchaser  of  that  share,  that  is  a 
good  reason :  but  it  must  be  founded  in  fiu;t«  There  is 
no  case  impeaching  Craker  v.  Parroit  except  AlegcaiBder 
V.  Alexand^. 


The  Master  of  the  Rolls. 
The  point  was  not  rabed  in  that  case.    It  appears  by 
the  Register*8  Book,  that  Ann,  to  whom  lOOl.  was  givoi, 
did  not  claim  more ;   but  only  desired  by  her  answer, 
that  the  interest  should.be  paid  to  her. 

I  feel  quite  incompetent  to  decide  this  question ;  and 
I  fear,  I  never  shall  be  able  to  give  a  decision  upon  it 
satisfactory  to  myself.  I  am  precisely  in  the  situation, 
in  which  Lord  Alvanley  found  himself.  I  can  neidiei 
get  out  of  the  rule:  nor  do  I  know  how  to  act 
upon  it. 

(4«)  2  Vern,  613.     \  Eq.  Co.  Ah.  844. 
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The  Master  of  i/^e  "RoLLd. ' 
.      It  is  impossible  to  have  considered  a  case  of  this  kind 
with  a  view  to  its  decision,  without  wishing,  that  Judges 
in  Equity  had  either  never  assumed  control  over  the  exe- 
cution of  discretionary  powers  $ -or  had  laid  down  rules, 
.  by  which  their  successors  migl^  be  guided  in  the  exercise 
of  that  jurisdiction*    To  say«  that  under  such  a  ^power 
an  illusory  share  myst  not  be  given,  or,  that  a  substandiil 
share  must  be  given,  is  rather  to  raise  a  question  than 
^e3tablish  a  rule.     What  is  an  illusory  share,  and  what  is 
a  substantial  share  ?  Is  it  to  be  judged  of  upon  a  mere 
statement  of  the  sum  ^ven,   without  reference  to  the 
amount  of  the  fortune,  which  is  the  subject  of  the  power? 
If  so,  what  is  the  sum,  that  must  be  given,  to  exclude  the 
^terference  of  the  Court  ?  What  is  the  limit  of  amount, 
j^t  whicji  it  ceases  to  be  illusory,  and  beg^s  to  be  sub- 
stantial ?  If  it  is  to  be  considered  with  reference  to  the 
^unount  of  the  fortune,  what  is  the  proportion,  either  of 
^e  whole,  or  of  the  share,  th^t  would  belong  to  each  upop 
an  equal  divbiofi?  Ip  terms  the  power,  though  limited 
!^  to  objects,  is  discretionary  as  to  shares.    A  Court  of 
Law  says,  no  object  can  be  excluded : .  but* .there  it  stops* 
It  does  not  attempt  to  correct  any,    the  extremest  in- 
equality in  the  distribution :  and  yet,  if  th^t  is  a  frau- 
dulent execution  of  the  power,  why  is  it  no|;  tpid  4t  Law? 
A  fraudulent  act  )ias  no  m9Xe  vail^dity  in  a  Court  of  Law 
than  in  a  Court  of  Equity ;  and  if  i|;  is  not  a  i^udulent 
execution,  upon  what  principle  dpes  a  Court .  of  Equity 
deny  it  effect?  it  i^  sometimes  said,  this  Court  interferes 
for  the.  purpose  of  carrying  ipto  effect  the  ipt^nfion  of 
^he  party  creating  the  power ;   who  must  have  meant, 
that  each  object  should  derive  some  real  benefit  from 
the  execution  of  the  power.    Now  every  instrument  mus^ 
receive  the  same  construction  from  every  Court.     What- 
ever is  its  true  meaning  must  be  its  meaning  every  where. 
If  then  the  true  meanhig  of  the  powc^r,  however  discre^- 

tipnary 


1804. 


BUTCHBR 

BUTCHBB. 
GoODAf 

PUTCHBRt 


The  same 
Gonstroctionof 
Instruments  ii| 
every  Coart, 


enecutioo  of  a 
Power. 


Bg)4  CASES  IN  CHANCERY. 

1804*  denary  in  term$9  be,  that  each  object  shall  have  what  is 

S0^^         called  a  substantial  share,  it  is  not  executed  according  to 
^  its  true  meaning,  and  therefore  is  not  weB»  executed,  by 

Butcher.    •  an  appointment,  that  does  not  give  to  each  object  a  sill^ 
•  Good  AY       stantial  share.    A  Court  of  Eijuity  may  in  the  exercise  ef 
'       ^-  Its  own  particular  jurisdiction  supply  defects  in  the  ere- 

Particular  ja-  ^^^'^  ^^  ^  power.  But  I  cannot  understand^  how  the 
risdiciioQ  of  a  question,  whether  a  power  is  well  dr  ill  executed,  ciEui 
Court  of  Eqai-  receive  different  determinations  in  di^rent  Courts.  If 
ty  to  supply  .it  is  not  executed  according  to  its  true  import,  how  can  a 
defects  in  tbe  Court  of  Law  say,  it  is  well  executed:  and  if  it  is  exe- 
cuted according  to  its  true  import,  how  can  a  Coiart  of 
Equity  say  it  is  ill  executed  ? 

But  whence  is  the  intention  collected,  that  this  Court 
professes  to  carry  into  execution?  Not  from  the  words; 
for  iq  terms  it  is  purely  discretionary.  But  a  conjecture 
IS  made,  that  the  party  creating  the  power  would  not 
have  approved  of  extreme  faiequality.  Perhaps  not :  but 
the  degree  of  inequality,  which  he  would  have  permitted, 
must  be  entirely  unknown.  The  authority,  as  'given,  is 
unlimited.  The  party  might  have  prescribed  any  linuts 
he  thought  proper.  A  latitude  might  be  given  quite  suf- 
ficient for  the  purpose  of  creating  the  dependence,  which 
is  frequently  intended ;  and  yet  boundaries  might  have 
l>een  prescribed,  within  which  the  inequality  might  have 
been  confined.  It  might  be  declared,  that  no  object  of 
the  power  should  have  less  than  a  given  proportion  of 
what  would  be  the  share  of  each  upon  an  equal  division^ 
If  that  is  not  done,  it  must  be  either  because  the  party 
had  no  wish  to  fix  any  limits;  or  because  he  was  unaMe 
satisfactorily  to  himself  to  fix  upon  the  limits,  which  un^ 
der  all  the  pircumstances  might  be  proper.  Upon  either 
supposition  why  should  this  Court  attempt  to  do  what  die 
party  in  the  exercise  of  his  own  judgment  relative  to  hik 
own  acts,  has  abstained  from  ?  If  he  chooses  to  say,  the 

apprchensipq 
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iqpipreheiision  of  ^e  extren^eat  iiiequality.does  not  induce         ja04« 

faim  to  guard  against  it,  or  prevent  him  from  giving  an 

authority  in  the  most  unlimited  ter^s^  why  is  this  Court 

16  say,  there  is  a  limit,  not  to  be  transgressed  under  the     JBmCHBK* 

penalty  of  making  the  whole  void ;  by  an  arbitrary  rule,       €kM>DAT 

without  any  principle  tp  rest  upon ;  having  no  foundation     nnJI^uBS. 

fn  jthe  intention  of  the  party,  disclosed,  or  apparendy 

presumed  ?  We  cannot  know,  that  he  has  not  designedly 

elected  to  leave  it  all  unlimited.    Between  the  hazard  of 

{KMsible  inequality  and  the  inconvenience  of  positive  re* 

•triction  he  has  made  hi$  choice ;  and  has  chosen  to  run 

tbie  risk,  rather  than  impose  the  restraint.    How  then  can 

this  Court  in  setting  limits  to  the  authority,  even  sup-  * 

posing  there  is  any  rule  to  go  by,  be  said  to  be  carrying 

l^to  execution  any  intention  of  his  ?  But  in  truth  the 

Court  has  no  such  rule ;  nor  has  the  Court  given  any 

rple  to  those,  who  lure  to  execute  such  powers.    It  is 

lequired  of  them  to  be  able  beforefa^md  to  discover^  what 

^  Court  will  say  is  the  proper  limit;  though  the  Court 

^llways  professes  itself  to  be  unable  beforehand  to  fix 

ftay  limit,  or  lay  down  any  rule, 

I*  was  anxious  to  ascertain,  what  was  the  ground  and 
principle^  upon  which  this  doctrine  was  first  introduced. 
Mr.  Hargrove  has  favoured  me  with  Lord  Notting/tam^a 
inanuscript  notes  o(  Craker  v.  Parrpit  {4!7),  and  (Bibton 
y.  Kinven  ( 48 ) ;  which  are  referred  to,  as  the  first  case^ 
to  be  foupd  upon  thisf  point.  The  present  doctrine  is  cer^ 
teiiily  not  derived  from  any  thing  laid  down  in  either  of 
(hose  cases^  The  first  does  not  establish,  or  proceed  upouj 
finy  general  principle.  )f  any  is  to  be  deduced  from  the 
pther^  it  is,  that  a  power,  however  discretionary  in  words, 
(Confers  no  discretion  in  fact ;  but  that  equality  must  take 
place,  unless  some  special  reason  can  be  assigned  for  in- 
equality.    The  state  of  the  first  of  those  cases  is  nearly 

the 

(47)  See  post,  Vol.  XVI,  22.  (48)  1  Vern.  6Q. 
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the  same  as  in  the  Report.      Lord  Koitingham    s^ys 
this: 

"  Nevertheless  I  thought  fit  in  this  ease  to  set  aside 
the .  distribution,  and  decree  an  equal  divbion ;  for  it 
seemed  very  apparent,  that  this  was  the  true  meaning 
of  the  trust ;  for  the  power  of  distribution,  limited  in 
^^  the  wife,  was  necessary,  while  a  widow,  to  preserve 
^'  the  reverence  of  all  the  children  by  either  ventre  :  but 
"  when  she  married,  there  was  no  necessity  for  preserv- 
ing that  reverence ;  nor  was  there  any  convenience  in 
trusting  her  discretion,  that  now  put  herself  under  the 
power  of  another."  ^ 


u 


it 


i€ 


tt 
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if. 


That  is  all,  that  is  said  here.  But  it  appears  to  me^ 
tliat  this  is  the  case,  to  which  Lord  Nottingham  refisrs 
with  pardcuiarity  in  a  subsequent  case,  Swetnam  v.  W9olr 
isuton  ( 49  ) ;  though  with  some  difference  of  circumstances. 
He  refers  to  a  case  he  lately  resolved ;  and  says,  his  rea- 
sons for  directing  an  equal  distribution  there,  contrary  to 
the  opinion  of  Justice  «7bit^«  (and  the  Report  mentiani 
that  case  as  first  heard  by  Justice  Jones)  were,  1st,  that 
the  power  seemed  only  a  bridle  upon  the  two  eldest 
daughters,  to  secure  their  obedience  to  the  mother-iiH 
law:  (in  die  Report  it  is  represented,  that  there  was 
but  one  daughter  by  the  first  marriage):  Sdly,  It  was 
doubtful,  whether  it  continued  after  marriage ;  when  she 
ceased  to  be  free ;  and  the  reason  of  the  power,  her 
daughter's  disobedience,  ceased :  Sdly,  She  had  promised 
her  husband  to  be  true  to  her  trust:  4th]y,  She  oAcAi 
professed  to  deal  equally ;  and  suddenly  and  causeless^ 
she  changed  her  mind. 


Ithinl; 


(49)  Cited  1  Vem.  356. 
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I  think  therefore  I  am  justified  in  sayings  there  is  no 
general  principle  established  by  that  case. 
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In  Gibson  Y*  Kinven  the  testator,  having  ^veral  chil* 
ctreni  made  his  wife  executrix ;  and  gave  the  residue  to 
hil  wife,  upon,  trust  not  to  dispose  thereof  but  for  the 
benefit  of  the  children ;  particularly  to  give  to  his 
daughter  Ann  the  household  goods,  to  enable  her  to 
fprhish  a  house ;  and  the  question  was,  whether  she  had 
^  power  to  distribute  arbitrarily.  Lord  NottingJiam  re- 
firesents,  that  he  said,  there  could  be  no  certain  rule  in 
the  exposition  of  powers  of  this  nature :  they  ought  to 
vary  according  to  circumstances :  nor  are  such  clauses  to 
be  suffered  to  take  place  according  to  the  literal  sense,  or 
strict  legal  meaning ;  for  there  is  no  reason  to  carry  these 
dying  compliments  of  husbands  too  far;  and  therefore, 
though  the  clause  sounds  never  so  arbitrarily,  yet  the 
power  is  to  be  executed  by  them  like  powers  to  arbitrators, 
with  discretion  and  good  conscience;  and  the'  best  equity: 
is  equality;  and  therefore  IjOtA  Nottingham  gave  direc- 
tions accordingly;  there  being  no  special  circumstances 
to  allow  an  unequal  distribution. 

It  may  be  observed,  that  there  was  no  express  power 
to  her  to  distribute  in  such  shares  as  she  thought,  fit.  It 
was  doubtful,  whether  it  was  not  a  mere  trust  for  the 
children,  without  any  regulation*  as  to  the  shares.  But 
it  must  be  admitted.  Lord  Nottingham's  reasoning  has  re- 
ference to  powers,  and  powers  discretionary  in  terms ; 
and  his  opinion  was,  that  even  under  such  powers  the 
distribution  ought  to  be  equal :  unless  there  is  reason  to 
the  contrary.  That  would  be  free  from  the  difficulties 
restive  to  illusory  and  substantial  shares;  though  it 
WQuld  render  altogether  nugatory  every  such  power  in  its 
creation.  But,  if  any  thing  is  clear,  it  is,  that  this  is  not 
the  rule,  that  now  governs ;  or,  thatever  did  govern,  ex- 
cept 
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cept  in  that  case.  In  a  number  of  cases  it  is  stated,  t&aif 
the  distribution  may  be  unequal,  that  the  inequality  may 
be  considerable,  that  it  is  not  necessary  to  assign  any 
reason  for  it,  until  it  becomes  such  as  to  render  some  of 
the  shares  illusory.  If  the  Court  had  said,  the  true  im* 
port  of  duch  a  power  is  this,  that  each  child  shall  under 
the  execution  of  the  power  take  what  is  an  adequate  pro^ 
vision  according  to  the  extent  of  the  fortune,  though  it 
might  be  difficult  sometimes  to  determine,  what  would  be 
called  an  adequate  provision^  that  is  not  near  so  difficult 
as  to  determine,  what  is  a  substantial  shai^.  For  instance^ 
in  the  present  case,  though  I  am  quite  ignorant,  whether 
100/.  would  in  the  contemplation  of  those,  who  first 
laid  down  dus  rule,  be  a  substantial  share,  I  have  no 
difficulty  in  saying,  it  is  not  a  substantial  provision* 
But  I  should  have  said  so  of  200/. ;  300/. ;  400/. ;  5001. ; 
and  yet  I  conceive,  that  such  never  was  the  meaning 
of  those,  who  laid  down  that  rule :  that  they  never  meant 
a  substantial  provision,  when  talking  of  a  substantia 
share.  Lord  ^/panfey  could  not  have  understood  them 
to  lay  down  the  rule  in  that  sense ;  otherwise  he  never 
could  have  doubted,  whether  50/.  or  100/.  was  a  sub- 
stantial provision ;  such  as  the  fortune  admitted. 


So  in  reality  the  Court  keeps  itself  in  a  state  of  con- 
stant embarrassment,  and  those,  who  have  such  powers 
to  execute,  in  a  perpetual  uncertainty,  without  aiming  at 
any  object  of  the  least  importance.  If  the  thing  to  be 
secured  was  a  sufficient  provision  for  every  object  of  the 
power,  then  the  interferehce  of  the  Court  would  be  ^- 

• 

rected  to  a  substantial  object.  But,  as  it  is,  the  inter- 
ference of  the  Court  is  only  to  determine,  whether  a  few 
pounds  more  or  less  shall  leave  it  within,  or  take  it  out 
of,  the  rule.  If  I  determine,  that  this  is  illusory,  the  next 
perspn,  havuig  such  a  power  to  execute,  will  add  a  few 

pounds; 
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pounds;  and  make  the  experiment  upon  another  sunt* 
How  far  is  the  Court  to  go  ?  Is  it  to^o  from  sum  to  sum 
and  step  to  step ;  till  at  last  it  gets  up  to  what  is  an  ade- 
quate provision?  IF  so,  it  is  mfinitely  better  for  the  Court 
to  avow  that  object ;  that  parties  may  know  how  to  exe- 
eute  powers. 

With  this  opinion  of  the  rule  it  is  impossible  not  to 
feel  the  disposition  of  Lord  Alvanley,  as  expressed  in 
Spencer  v.  Spencer  (50),  to  get  rid  of  it  altogether.  But 
I  am  not  authorized  to  act  upon  that  disposition.  I  am 
bound  to  follow  the  precedents,  as  far  as  they  havie  goiie. 
But,  having  no  principle  to  guide  me,  I  cannot  go  a  step 
farther.  As  therefore  no  case  has  been  found,  in  which 
a  sum  of  this  amount  has  been  declared  illusory,  there 
k  no  ground,  upon  which  I  think  myself  justified  in 
determining,  that  this  is  an  invalid  appointment  (51 ).    • 

(50)  Ante,  Vol.  V,  362.         the  Lord  Chancellor  aflSmiiiig 
(6t)  See  tbe  judgment  of      this  Decree,  1  Ves.  Sf  Bca.  7S># 
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MORICE  V.  The  Bishop  of  DURHAM. 


1fH)4L 
Feb,  lik,  9fJL 
March  26ik. 

ANN  CRACHERODE  by  her  Wi»,  dated  the  16th     Bequest,  m 
of  April,  1801,  and  duly  executed   to  pass   real  trust  for  such 
estate,  after  giving  several  legacies  to  her  next  of  kin  objects  of  bc- 
and  Others,  some  of  which  she  directed  to  be  paid  out  of  |!f^^  ^"^^  ^ 
the    produce    of  her  real  estate,  directed  to  be  sold,  ..    trMtoo  ' 
bequeathed  all  her  personal  estate  to  tbe  Bishop  of  "Dur^  y^^^  ^^^  ^2^ 
kam,  his  executors,  &c.  upon  trust  to  pay  her  debts  crelion  shaH 
aad  legacies,  &c. ;  and  to  dispose  of  the  ultimate  resi-  most  approve, 
due  to  such  objects  of  benevolence  and  liberality  as  the  c«m»ot  be  snp- 

of  Durham  in  his  own  discretion    shall  most  P^^*^"  *®  * 

charitable  Le« 
approve  ,   . 

gacy ;   and   is 

tberefoFs  a  Trust  for  the  next  of  Liiw 
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1804.         approre  o(;  :and  she  appointed   the  Bishop    her  sole 
^^^'^^  executor* 

MORICB  .         # 

V. 

The  Bishop  of  •  ^  The  bill  was  filed  by  the  next  of  kin ,  to  have  the 
Durham,  "^m  established,  except  as  to  the  residuary  bequest ;  and 
[  *^^  1      that  such  bequest  maybe  declared  void.     The  Attorney 

•  ■   -  

General  was  made  a  Defendant.  The  Bishop  by  his 
answer  expressly  disclaimed  any  beneficial  interest  in 
himself  personaUy^ 

^         r 

^    Mr.  RomUly  and  Mr.  Bell,  for  the  Plaintiffs. 
This  is  admitted  to  be  a  trust;  and  if  it  is  expressed 
in  terms  so  vague  and  indefinite,  that  no  Court  can  say, 
what  it  is,  or  carry  it  into  execution,  it  must  fail  entirely; 
and  then  being  a  trust,  and  the  object  not  appearing,  it 
must  be  a  trust  for  the  next  of  kin.  -  The  only  question 
then  is,  whether  under  these  words  the  Bishop  can  be 
considered    a    trustee   for    charity.      Can  these  words 
**  Benevolence  and  Liberality*'  be  taken  to  mean  charity! 
That  might  possibly  come  within  the  former  word ;  but 
the  latter  cannot  be  used  in  that  sense ;  not  even  import- 
ing  any  thing  of  a  public  nature ;  from  which  the  public 
is  to  derive  any  benefit ;  and  if  it  did,  it  would  not  be 
,    within  the  description  of  a  trust,  such  as  a  Court  of 
Equity  can  carry  into  execution.      The  senses  of  this 
word  are  various.    Formerly  exhibitions  or  combate  by 
wild  beasts  and  gladiators  were  considered  objects  oT 
liberality.     At  present  a  public  exhibition  of  pictures  majr 
be  so    considered;    and  such    an    application    may  be 
properly  made  in  opposition  to   a  gifl  to  an  hospital; 
which  would  be  properly  termed  charitable.     So,  assist-" 
ing  persons  deprived,  not  of  the  necessities  but  of  the 
comforts,  of  life,  may  come  within  the    description  of^ 
liberality.     There  is  no  instance  of  executing  a  tnist  ii» 
any  degree  resembling  this ;  and  very  few,  having  any 
resemblance  to  it,  have  occurred. 

In 
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In  the  case  ( 52 )  upon  Mr.  Bradley's  Will  there'  was  ie04. 
nnich  to  be  said  in  favour  of  that  disposition.  The  object  *//*^^*' 
was  much  more  clearly  described  than  by  these  rague  ,,, 

wprds.  ,That  object  was  of  a  nature  always  considered  The  Bishop  of 
charitable ;  the  advancement  of  religion,  and  the  purpose  Dobham^ 
of  instruction.  Yet  Lord  Thurlow  considered  that  so 
uncertain  and  indefinite,  that  it  was  impossible  for  the 
Court  to  carry  it  into  execution.  .In  The  Attorney  General 
V.  Whorwood{  53 )  the  description  was  of  a  similar  nature ; 
to  act  hospitably,  &c.  The  whole  was  considered  void ; 
and  Lord  Redesdale  says  in  the  note  (54)  to  Corbyn  v. 
French  ( 55 )  that  the  next  of  kin  obtained  a  transfer  of 
all  the  funds.  If  part  is  for  a  charitable  purpose,  as 
may  be  contended  in  this  case  under  the  word  '^  bene" 
Tolence^'  jet  part  being  for  an  object,  that  cannot  pos- 
sibly answer  that  description,  as  in  this  instance  under  the. 
word  ^'  liberality^''  the  whole  must  fail.  In  Toumley  v. 
Bedwell{56),  though  certainly  the  decision  went  partly 
upon  the  circumstance,  that  the  subject  was  land,  aiid 
therefore  within  the  Statute  ( 57 ),  the  Lord  Chancellor'a 
opinion  seems  to  be,  that  the  purpose  was  such  as  thia 
Court  would  not  carry  into  execution. 

Mr.  Richards,  Mr.  Stanley,  and  Mr.  Martin,  for  the 

Defendant,  the   Bishop  of  Durham. — Mr.  Mit-' 

ford,  for  iSxe  Attorney  General. 

The  single  question  is,  for  whom  the  bishop  is  a  tru»« 

tee.    Charity,  as  the  Lord  Chancellor  has  observed,  is 

a  legatee  of  a  very  peculiar  nature.    The  instant  that  it 

appears    a  legacy  is  intended    for   charity,   the    Court 

attaches 

'  (62)  Broum  v.  YeaU,  ante,  (54)  Ante,  Vol  IV,  434. 

Vol.  VI  r,  60,  in  the  note  lo  (66)  Ante,  Vol.  IV,  418. 

Moggridge  v.  TAadboeff.  (66)  Ante,  Vol.  VI,  104. 

(63)  1  Ve$.  634.  (57)  Stat.  9  Geo.  II,  c.  35. 

r 

Vol.  IX.  C  C 
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1M4.         attaches  its  rule  upon  it;  and  carries  that  purpose  into 

"^^^^  effect;  though  the  particidar  design   cannot  be  ascer- 

MORiCE       tained;  as  if  the  instrument  does  not  exist,  or  cannot  be 

The  Bishop  of  found.    With  reference  to  the  argument  for  the  Plain* 

PuRHAM.      tiffs  as  to  pubUc  exhibitions.  Lord  Chief  Justice  WUmat^ 

who  enters  very  minutely  into  the  origin  of  the  law  upon 
this  subject  (58),  says,  if  the  legacy  is  for  a  public  ex- 
hibition, which  is  not  permitted,  it  shall  go  to  another, 
such  as  the  law  sanctions;  quoting  a  passage  from  the 
Jiigesi  ;  and  concluding  that,  where  it  cannot  be  carried 
into  execution  in  the  particular  mode,  it  is  for  the  honor 
of  the  testator;  and  though  it  is  said  to  be  a  pillar  of 
▼anity,  yet  such  an  object  has  been  permitted;  and 
must  be  carried  into  execution.  Nothing  could  be  more 
vague  than  the  object  in  Frier  v.  Peacock  { 59 ) ;  the  poor 
in  general.  How  could  that  be  executed  ?  Were  all  the 
poor  in  the  kingdom  to  partake  of  the  bounty  t  It  was 
impossible  to  execute  it  precisely  according  to  the  inten- 
tion; yet  the  Court  considered  it  devoted  to  charity; 
and  appUed  it  to  the  maintenance  of  40  poor  boys  in' 
Christ's  Hospital.  According  to  all  the  cases,  with  oi)e 
or  two  exceptions,  the  Court  or  the  Crown  must  effect 
the  purpose  by  some  particular  mode.  The  object  in 
Moggridge  v.  T/iaekii>ell{^)  was  as  loose  as  can  be  de- 
scribed. It  is  very  difScult  to  define  to  the  satisfaction 
of  any  one,  what  is  an  object  of  charity.  A  clergyman  of 
500/.  a-year,  with  a  large  family,  brought  up  -  at  great 
expence,  looking  forward  to  considerable  expectations, 
provided  he  gets  assistance,  may  be  more  an  o|^ject  than 
a  curate  with  only  50/.  a-year.  These  are  subjects  upon 
which  different  opinions  will  be  held.  Under  the  dispo- 
sition 

(68)  The  Attorney  Oeneral  Attorney  General  r.Matthsw^, 

V.  Lady  Downing,    Wilm.  I.  2  Lev,  167. 

9ee  psges  32,  33.  (60)  3  Bro.C.C.  517.  Ante, 

(bl&)  Finch,  245.  More  fully  Vol.  I,  464.    VII,  36. 
stated  under  the  title  of  The 
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eition  of  Mrs.  Cann  Vast  on  might  have  selected  clergy-  1804. 

»en  with  considerable  incomes ;  excluding  others  in  cir-        M^lTt'cE 
cunistanoes  of  less  affluence.     The  word  '^  charity**  is  fire-  «. 

quently  applied  to  the  exercise  of  benevolence.  In  that  The  Bishop  of 
sense  a  person,  who  has  been  in  a  state  of  opulence,  and  d^*HA¥« 
Is  reduced  to  a  situation,  in  which  it  is  of  great  import- 
Bnce  to  him  to  have  assistance,  is  an  object.  It  is  suf&- 
cient,  that  he  is  an  object  of  benevolence;  and  not  neces- 
eai^  that  he  should  be  a  mendicant.  Under  these  words 
^*  benevolence  and  liberality,'*  the  testatrix  could  not 
mean  to  exclude  charitable  objects.  Her  object,  whether 
repressed  by  the  terms  ''  charity,  benevolence,  libe- 
mlity,*'  is  the  same.  T^ese  words  are  capable  of  a  var 
riety  of  application,  from  common  ahns  to  the  meritorious 
objects  of  assisting  a  youth  going  jto  School  or  College, 
supporting  a  sinking  family,  &c. 

The  conclusion  is,  that,  if  no  precise  object  is  pointed 
<mt,  or  tlie  object,  as  pointed  out,  cannot  be  executed, 
it  must  be  executed  in  some  other  way.  As  to  that  the 
case  is  premature.  Such  a  bequest  is  a  personal  trust 
reposed  in  the  party ;  who  is  to  exercise  his  discretion, 
subject  to  be  called  upon  for  an  account ;  and  the  Court 
is  not  to  interfere.  In  Moggridge  v.  ThackweU  the  Court 
could  not  have  interfered,  if  Vaston  had  lived,  uxiless 
there  was  misapplication  or  abuse;  a  personal  trust 
being  reposed  in  him.^  In  Brown  v.  YeaU^  the  caae  upon 
Jtfr.  Bradley  8  Will,  an  accumulation  for  70  years  was 
directed;  and  the  trust  was  so  different  from  diis,  thait 
ihere  can  be  no  analogy.  The  bequest  for  the  increase 
<»f  the  salary  of  a  bishop  in  America^  whenever  sudi  aa 
institution  shall  take  place,  and  many  others  in  Viner, 
^under  the  title  '^ Charity ,**  in  which  the  term  "  Charity'' 
4s  iiot  used,  shew,  that  word  is  not  necessary. 

.  C  C  2  Mr. 
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1804.  Mr.  Romilly,  in  Reply. 

'^*'^*'  It  is  admitted^  that,  where  the  object  is  charity,  the 

^^  uncertainty  and  indefinite  nature  of  it  is  no  objecdon ; 

The  Biihop  of  for  then  the  Crown  or  this  Court  must  decide  from  the 

Durham,     peculiar  nature  of  legacies  to  charity ;  and  whether  the 

expression  is  "  pious  "  or  *^  charitable,"  the  meaning  Jt 
considered  the  isame.  But  the  objection  to  this  disposi- 
tion is,  that  it  is  not  a  charity.  The  passage,  cited  (61) 
from  Freeman  by  the  Lord  Chancellor  in  Moggridge  ▼. 
Thackwelly  shews  the  distinction;  that,  if  a  man  be- 
queaths  money  to  such  charitable  uses  as  he  shall  direet 
by  a  codicil  or  note  in  writing,  and  he  leaves  no  direction^ 
the  Court  of  Chancery  shall  dispose  of  it  to  such  cha- 
ritable uses  as  the  Court  shall  think  fit.  Cook  v.  Duekeih 
field {G&)  supports  the  same  distinction.  Is  this  trustee 
bound  to  apply  this  fund  in  charity ;  and  would  it  be  a 
breach  of  trust  not  to  do  so,  but  to  apply  it  to  any  other 
object  of  Uberality  ?  It  is  extraordinary,  if  this  testatrix 
meant  charity,  that  she  did  not  say  so;  and  how  she  coidd 
avoid  a  word  so  likely  to  occur. 


The  Master  of  the  Rolls. 
March  2^k^        The  only  question  b,  whether  the  trust,  upon 

the  residue  of  the  personal  estate  is  bequeathed,  be  a 
trust  for  charitable  purposes.  That  it  is  upon  sosle 
trust,  and  not  for  the  personal  benefit  of  the  biahop  (6S) 
is  clear  firom  the  wowls  of  the  Will ;  and  is  admitted  \fj 
his  Lordship;  who  expressly  disclaims  any  beneficial  in- 
terest. That  it  is  a  trust,  unless  it  be  of  a  charitabk 
nature,  too  indefinite  to  be  executed  by  this  Court,  hsi 
not  been^  and  cannot  be,  denied.  There  can  be  no 
trust,  over  the  exercise  of  which  this  Court  will  not 

assume 

(61)  Ante,  Vol.  VII,  73.        (63)  Gibbt  r.  Rums^,  2  Va. 

(62)  2  Atk.  562,  SG7.  ^  Beo.  104. 
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assume  a  control ;  for  an  uncontrolable  power  of  dispo*  iB04. 

sition  would  be  ownership,  and  not  trust.     If  there  be       ^^^^^^ 
a  clear  trust,  but    for  uncertain  objects,  the  property,  ^ 

that  is  the  subject  of  the  trust,  is  undisposed  of;  and  the  The  Birthup  o€ 
benefit  of  such  trust  must  result  to  those,  to  whom  the      Durham. 
law  gives  the  ownership  in  default  of  disposition  by  the    y^^^^  u^i  in- 
former owner.     But  this  doctrine  does  not  hold  good  uQcertain  ob- 
with  regard  to   frusts  for    charity.      Every  other  trust  jects,   results 
n^st  have  a  definite  object.     There  must  be  somebody,  to  thoie,  to 
in  whose  favour  the  Court  can  decree  performance.    But  whom  the  law 
U  is  now  settled,  upon  authority,  which  it  is  too  late  to  P^®*  property 

contrbvert,  that,  where  a  charitable  purpose  is  expressed,   ,. 

-  .  ^  disposiUoo. 

however  general,  the  bequest  shall  not  fail  on  account  of    ExceDtion  it 

the  uncertainty  of  the  object :  but  the  particular  mode  of  ^^  Charily, 
application  will  be  directed  by  the  King  in  some  cases,  Where  a  cha- 
in others  by  this  Court.  ritable  purpose 

is  expressed. 

Then  is  this  a  trust  for  charity  ?     Do  purposes  of  libe-.  l^o'^e^or  gene- 

raUty  and  benevolence    mean    the    same  as  objects  of  "^f '    ®    ^"^ 

,     .     «     r.,,  1   .     .        .,  1  «  1      «"«"  not  fail 

chanty?     1  hat  word  m  its  widest  sense  denotes  all  the.  .     ^ 

*^         ^  on  accoQDt  of 

good  afiections,  men  ought  to  bear  towards  each  other ;  ^^^^  uncertainty 
in  its  most  restricted  and  common  sense,  relief  of  the.  of  the  object : 
pQC^.  In  neither  of  these  senses  is  it  employed  in  this  but  the  parti- 
Court.  Here  its  signification  is  derived  chiefly  from  the  calar  mode  of 
Statute  of  Elizabeth  (64>.     Those  purposes  are  con-  applicaUonwill 

sidered   charitable,  which   that  Statute   enumerates,   or  ^,      ...       , 

the   King  in 
^bich  by  analogies  are  deemed  witbin  its  spirit  and  intend-  ,„„.  ^^ .  ^^ 

ment ;  and  to  some  such  purpose  every  bequest  to  charity  others  by  this 

generally  shall  be  applied.     But  it  is  clear  liberaUty  and  Court. 

benevolence  can  find  numberless  objects,  not  included  in    The  significa- 

that  Statute  in  the  largest  construction  of  it.     The  uaa  |»®"  of  Charity 

of  the  word  "  charitable"  seems  to  have  been  purposely  "*  .       i>ourt 

avoided  in  this  Will,  in  order  to  leave  the   Bishop  the  -         .,     ^ 

.  "^  .         from   the  Stat, 

most  unrestrained  discretion.     Supposing,  the  uncertainty  43  ay,--   -  4 

*  of  the  trust  no  objection  to  its  validity,  could  it  be  con-       r  *40g  1 
fended  to  be  an  abuse  of  the  trust  to  employ  this  fund 

upon 
((14)  .Slat.  43  tY«z.  c.  4. 
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1804.  upon  objects^  which  all  mankind  would  allow  to  be  ob- 

j^ll^^"^  jects  of  liberality  and  benevolence ;  though  not  to  be  said, 

i;.  in    the  language  of  this  Court,   to    be  objects  also  of 

The  Bishop  of  charity  ?     By  what  rule  of  construction  could  it  be  said« 

Durham.      ^U  objects  of  liberality  and   benevolence  are  excluded, 

which  do  not  fall  within  the  Statute  of  Elizabeth?  The 
question  is,  not,  whether  he  may  not  apply  it  upon  pur- 
poses strictly  charitable,  but  whether  he  is  bound  so  to 
apply  it?  I  am  not  aware  of  any  case,  in  which  the 
bequest  has  been  held  charitable,  where  the  testator  has 
not  either  used  that  word,  to  denote  his  general  purpose, 
or  specified  some  particular  purpose,  which  this  Court 
has  determined  to  be  charitable  in  its  nature  ( 65 ).  AU 
the  cases  upon  that  subject  are  to  be  found  in  the  re- 
port of  Moggrldge  v.  ThackwelL 

Brown  v.  YeaU  I  should  have  thought  a  much  more 
doubtful  case.  There  was  ground  for  contending,  that 
the  particular  purpose  specified  was  charitable  in  itself| 
according  to-  the  decisions  of  this  Court ;  and  it  was  de- 
scribed by  the  testator  as  a  charitable  design.  But  here 
there  is  no  specific  purpose  pointed  out,  to  which  the 
residue  is  to  be  applied:  the  words  '^charity*'  and 
'*  charitable'*  do  not  occur:  the  words  used  are  not 
synonymous:  the  trusts  may  be  completely  executed 
without  bestowing  any  part  of  this  residue  upon  pur* 
poses  strictly  charitable.  The  residue  therefore  camuA 
be  said  to  be  given  to  charitable  purposes ;  and,  as  the 
trust  is  too  indefinite  to  be  disposed  of  to  any  other 
purpose,  it  follows,  that  the  residue  remains  undisposed 
of;  and  must  be  distributed  among  the  next  of  kin  of 
the  testatrix  (66). 

(65)  Post,  Vol.  X,  640.  Paice  y.  Tke  Archhi$kop  ^ 

(06)  This  Decree  affirmed  Canterbury.    Jamet  v.  AIUm^ 

by  the  Lord  Chancellor,  upon  3  J!fcr.  17.    Vezey  v.  Jamson, 

Appeal,  post,  Vol.  X,  622.  1  Sim.  8f  Stu.  69.     Ommaaey 

Th€  Biihop    of  Hereford  v.  v.  Bntcker,  1  Turn.  260. 
Adams,  X,  324.  XIV,  370, 
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Rolls. 
1804. 
JONES  V.  GIBBONS.  J^^rch  2lsi 

and  22(L 
TN    1793    an    agreement    took  place  between   Walter   Though  debtn. 

Jacks,  a  West  India  Merchant,  and  his  creditors ;  by  iugeoera],were 

which  a  letter  of  Licence  for  three  years  was  granted  to  within  the  Sla- 

iiim ;  and  he  was  permitted  to  continue  in  the  sole  manage-    ^*®  ^^  •^*^*  *• 

ment  of  his  affairs,  under  the  control  and  inspection  ^^  |^         ' 

irustees,  not  only  during,  but  after  the  expiration  of,  the  ^.^  j  estate 

three  years,  till  the  year  1799;  when  a  deed  of  com-  whether  ori- 

position  was  executed,  dated  the  24th  of  June,  1799,  by  gioal,  or   by 

%vhich   Jacks  covenanted,    that  he   would  within   three  assignmeDt, 

months  insure  his    life,  and    assign  the    policy  to  the  *°^   though 

trustees :  and  that  he  would  during  four  years  keep  the     ^®  secured 

insurance   ia   force :  and  that  he  would   assiirn   to   the  J; 

^  CoveDant,wero 

trustees  several  securities  for  debts  due  to  him  in  the      a 

West  Indies  by  judgment  and    mortgage;    upon  trusty 

that  in  case   the   trustees  should  receive  20,000/.,  they    The  object  of 

should  deliver  up  to  the  surety  his  bond  for  the  pro-      ®  Registry 

misory  notes  agreed  to  be  given  for  10*.  in  the  pound ;        .    .      f 
.  .  ^  ,  r  »  protect  subse- 

or  reimburse  him  any  sum  paid  upon  it ;  and  that  they  qygut  pQ^. 

should  pay  such  sum  as    should    be   received    to  and  chasers.  They 

amongst  all  the  then  bond  fide  holders  of  the  promisory  have  oo  effect 

notes  in  proportion  to  the  debts  remaining  due  on  such  therefore  to 

notes ;  and,  as  to  the  several  securities  aforesaid,  to  per-  ^•t**^  the  con* 

mit  Jacks  to  use  them,  or  such  part  of  the  money  arising  ^^J"**^®  '^^ 

therefrom,  received  by  the   trustees,    as  should  be  rie-  ^    ..  , 

.  .  .         .  .  tration,  as  be- 

qUisite  for  the  purpose  of  enabling  him  to  discharge  the  ^^gg„   iv.^ 
notes;  and   after  payment  thereof  to  re-assign  to  Jacks;  party  takinir 
but,  in  case  they  should  not  be  paid  as  they  became  due,  the  conveyance 
in  payment  of  tlicm  in  equal  proportions ;  and  Jacks  co-  and  him,  who 
venanted  to  convey  and  assign  the  several  debts  before  conveyed,  or 
specified,  and  the  mortgage  premises,  and  judgments  to     '*  assignees 
the   trustees ;  upon  trust   to  pay  and  apply  among  the  ^ 

said  creditors,  parties  to  the  indenture,  in  equal  proper-  jj^ui^i^picy 

tions ; 
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1804.  tions;  and  the  creditors  covenanted  not  to  arrest  or  pro- 
secute Jiwks  on  account  of  any  sum  then  due,  except 
upon  such  of  the  promisory  notes  ms  should  not  be 
Gibbons,  duly  paid;  and  he  covenanted,  that,  until  the  notes 
should  be  paid^  he  would  permit  the  trustees  to  have 
access  to  his  books,  and  submit  to  their  inspection  and 
advice. 

By  other  indentures,  dated  the  2d  of  November ,  1799, 
and  the  1st  of  January^  1800,  Jacks  assigned  several 
other  West  India  and  the  other  debts  and  securities,  upon 
trust  to  pay  among  all  the  creditors,  then  being  parties  to 
the  deed  of  the  24th  of  June^  1799,  in  equal  proportion 
to  their  debts,  when  the  money  should  amount  to  10/. 
per  cent. 

Jacks  continued  to  carry  on  business  till  January  18QS; 
when  he  became  a  bankrupt.    The  bill  was  filed  by  his 
assignees  against  the  trustees  under  the  deed  of  com- 
position ;  charging,  that  the  deed  is  fraudulent ;  as  the 
tendency  of  the  transaction  was  to  defeat  the  general 
provisions  of  the  law  for  the  equal  disposition  of  the 
property. of  inisolvent  debtors,  and  to  give  an  undue  pre- 
ference to  the   particular  creditors,   who  executed  the 
deed,  by  making  an  assignment  of  a  very  considerable 
part  of  the  property  to  be  eventually  disposed  of  for  the 
exclusive  benefit  of  such  particular  creditors  in  case  iA 
his  bankruptcy;  Jacks  retaining  in  the  mean  time  the 
whole  management  of  such  property,  and  remaining  in 
the  visible  ownership  thereof.    The  bill  therefore  prayed, 
that  the  deed  of  composition  and  the  several  convey- 
ances and  assignments  may  be  declared  fraudulent  and 
void  against  the  general  creditors,  &c. 

The  answer  admitted,  that  Jacks  was  peimittcd  to 
remain  in  the  possession,  management,  and  visible  owner- 

ship; 
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ship,  of  the  whole  property ;  and  that  since  the  banji- 
ruptcy  the  trustees  had  registered  all  the  mortgages  and 
securities  in  the  West  Indies ^  and  also  the  deeds  of  1799 
and  1800. 


1804. 


Jones 
Gibbons. 


'Mr.  RomUlj/y  Mr.  Cox^  and  Mr.  WhUhaWy  for  the 
Plaintiffs^  insisted,  that  this  transaction  was  within  the 
Statute  of  King  James  ( 67 ),  as  to  the  debts  by  mortgage 
tfs  well  as  the  others ;  relying  oh  the  opinion  of  the  Judges 
bk  Ryall  v.  Rowles {68)  as  to  debts,  recognized (69)  in 
Ex  parte  v.  Ruffin ;  and  distinguishing  the  case  of  an 
original  mortgage  from  an  assignment ;  which  they  ooil* 
ddered  this  to  be. 


Mr.  Piggoily  Mr.  CuUen^  and  Mr.  Bell,  for  the  De- 
fendants, resisted  this  as  to  the  mortgages ;  which  they 
contended  were  not  within  the  statute.  This  was  not  an 
assignment,  but  a  mortgage  of  a  mortgage ;  which  cannot 
be  distinguished  from  an  original  mortgage.  The  debt 
18  the  primary  object  in  every,  mortgage.  The  mortgagor 
is  in  possession ;  not  the  mortgagee.  It  is  true,  the 
lajtter  may  be  the  consignee ;  but  that  does  not  constitute 
the  order,  disposition,  &c.  within  the  statute,  to  affect  a 

• 

real  security.  As  to  the  debts  not  being  registered  in 
the  West  Indies^  the  assignees  can  have  no  equities  but 
what  the  bankrupt  had.  The  whole  effect  of  the  want 
of  registration  is  to  give  a  preference :  not  to  make  the 
deed  void  as  against  the  grantor. 


(67)  Stat.  21  James  I,  c.  18. 
ir.  11. 

(68)  1  Ves.  348,  375. 
(Ol)  Ante,  Vol.  VI,   1-28. 

Post,  Ex  parte  Fell,  X,  347. 


XI,  7.  XIV,  187.  Seetl»e 
note,  XIX,  494.  E^  parte 
Monro,  Buck,  300.  £i;  p^rte 
Smith,  3  Madd.  63. 


The 
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1804.  The  Master  of  the  Rolls. 

March  22if.         It  is  decided  by  RyaU  v.  Howies^  that  debts  and  chat* 

tels  are  within  the  meaning  of  the  statute.     The  conse* 
i;,  quence  is^  that^  if  they  remain  in  the  possession,   order 

Gibbons,  and  disposition  of  the  bankrupt  at  the  time  of  the  bank- 
Roqnisites,  fuptcy,  they  will  pass  by  the  assignment  to  the  assignees, 
equivalent  to    Therefore,  in  order  completely  to  devest  the  bankrupt 

.       .^  of  si^cb  debt9,  he  must  have  done  every  thing,  that  is 

sonal  oreveot-  ^^^i^*^^"^  *o  *  delivery  of  chattels  personal ;  that  is,  of 
ing  the  effect  moveable  goods ;  and  the  Judges,  at  least  one,  Sir  Thomas 
pf  the  Statute  Parker ^  says,  that  which  is  equiv^ent  to  delivery  of 
2Uac. I.e.  19.  moveables,  is  in  the  case  of  a  debt  an  assignment  and 
9. 11,  as  to  delivery  pf  the  security,  if  any,  and  notice  to  the  debtor 
debts :  viz.  as-  ^£  ^j^^  assignment.  It  might  perhaps  have  been  a  ques« 
J.  *  ,  "  tion,  whether  after  assignment  and  delivery  of  the  security 

securitv  if  ^  ^^^  assignee,  the  bankrupt  could  be  said  to  have  the 
any ;  and  no*  ^^^^^^  ^nd  disposition,  merely  because  there  was  no  notice 
tice  to  the  to  the  debtor  of  the  assignment.  Probably  that  requisite 
debtor;  the  was,  added,  as  otherwise  the  debtor  might  safely  pay  the 
last  probably  money  to  the  person,  who  had  without  his  knowledge 
required,  as  eeased  to'  be  his  creditor.  The  debtor  would  be  bond 
1  hi  '  \xf  ^^  ^  making  the  pajrment ;  and  it  would  be  impossible 
aafelv  oav  the  ^  ^^^'^  him  pay  again.  Sir  Thomas  Parker  lays  it  down 
original  ere-    certainly,  that  there  must  be  that  notice. 

diton 

It  is  then  objected,  that  with  regard  to  the  mortgage 

debts  no  notice  has  been  given  to  the  debtor,  and  the 
assignments  of  the  mortgages  were  not  registered  ia 
Jamaica ;  and  the  trustees  admit,  the  reason  of  not  re- 
gistering them  was,  that  it  migjiit  have  prevented  his 
carrying  on  his  trade.  A  mortgage  consists  partly  of  the 
estate  in  the  land,  partly  of  the  debt.  So  far  as  it 
conveys  the  estate,  the  assignment  is  absolute  and  com* 
plete  the  moment  it  is  made  according  to  the  forms  of 
Law.  Undoubtedly  it  is  not  necessary  to  give  notice  to 
flic  mortgagor,  that  the  mortgage  has  been  assigned,  in 

order 
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order  to  make  it  valid  and  effectual  (70).     The  estate         i804, 

being  absolute  at  law,  the  debtor  has  no  means  of  re-         ^^"^^ 

deeming  it  but  by  paying  the  money.     Therefore  he,  who  ^^ 

has  the  estate,  has  in  effect  the  debt ;  as  the  estate  can      Gibbons, 

never  be  taken  from  him  except  by  payment  of  the  debt.    Notic6  to  i|io 

With  regard  to  the  mere  bond  or  covenant,  which  per-  mortgagor  of 

haps  niay  accompany  the  mortgage,  it  is  said,  that  aB  **'W*"®*'*  **^«^ 

^^  ^  necessary  to 

the  ceremonies,  declared  to  be  necessary  as  to  debts  in  .^^  vaUditv 

general,  ought  to  be  observed.     But  it  is  di£Scult  to  say, 

the  mortgage  passes,  and  is  well  assigned  to  one  person, 

and  yet  the  debt  remains  in  another.     It  is  impossible, 

that  it  can  be  so  divided.    Therefore  by  the  assignment 

of  the  mortgage  the  debt  necessarily  passes,  as  incident 

to  it ;  and  it  is  clear,  that,  io  constitute  a  valid  assign- 

ment,  notice  to  the  mortgagor  is  not  necessary.     In  Wal^ 

wyn  V.  The  Assignees  of  S/tepherd  the  bankrupt  had    Deposit  of  a 

deposited   a  mortgage  and  bond ;    and  Lord  Ahcmley  Mortgage  and 

•  decreed,  that  the  assignees  should  execute  a  valid  assign-  ^*^™  "7  ^® 

ment :   yet  the  mortgagor  had  no  notice  whatsoever  of     -li^^i      ,• 
^1      J        •  /»^t  X      T  11  ,  without  DoUoe 

the  deposit  (71).    It  would  be  strange  to  say,  a  mere  ^^  ^^  mort- 

4eposit  should  be  effectual  against  the  assignees,  and  a  gagor.    The 
valid  and  complete  assignment  should  not.  mortgagee  be* 

comiog  bank- 
These  mortgage  debts  therefore  passed  by  the  assign-  ™P^  his  «»- 
ment  of  the  mortgages ;  and  the  Plaintiffs  are  not  entitled  **^^*  ^^'^ 

to  any  accoimt  of  them.     With  regard  to  the  objection,    .  , 

•'  ..  sign  accord- 

that  these  deeds  were  not  registered,  the  Registry  Acts  j^jriy. 

have  no  effect  as  between  those  claiming  by  conveyance 

and  the  assignees  of  the  bankrupt,  who  made  the  con- 

veyftnce.     It  was  never  held  bad,  because  not  registered ; 

the  object  being  purely  for  the  protection  of  subsequent 

purchasers. 

.(70)Seeante,Vol.  IV,  127,  subject   to   the  accouat  be- 

and  tho  note.    But  if  pay-  tweeo    the    mortgagor    aud 

ments  are  made  subsequent  mort^gce.  Mf/Ltt/icwswWaU" 

to    the    assignment   without  tryn,  ante,  Vo).  IV,  118^ 
potice,     the    assignee    takes  (71)  Ante,  Vol.  IV,  110. 
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YN  the  Vacation  after  Hilary  Term^  on  the  19th  of 
March,  1804^  Lord  Alvanley  died. 

On  the  24th  of  April  Mr.  Mansfield  was  called 
Serjeant,  and  was  appointed  Chief  Justice  of  the  Court 
of  Common  Pleas ;  and  was  knighted. 

Mr.  GiBBS  succeeded  Mr.  Mansfield  as  Chief  Justice 
of  Chester. 

On  the  28th  of  April  Mr.  Serjeant  Williams  being 
appointed  one  of  his  Miyesty's  Serjeants,  Mr.  Hollist, 
Mr.  Mills,  Mr.  Wilson,  and  Mr.  Topping,  being  ap- 
pointed his  Majesty's*  Counsel,  and  Mr.  Fonblanqub, 
having  received  a  Patent  of  Precedence,  were  called 
within  the  Bar. 
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THE    SITTINGS 


AFTER     HILARY    TERM, 


44  Geo.  XXL  1804. 


1804. 
Peb.2U 
TWISDEN  17.  TWISDEN.  Mdmtk. 

^  March  Qih. 

rglR  ROGER  TWISDEN  by  his  WiB,  dated  the  7th     Trust  Term 

o{  February  1772,  in  pursuance  of  a  power  given  V  ^®  Will 
him  by  mdentures,  dated  the  9th  of  April  174*,  devised,  ^^  ^^  8^™.*- 
limited,  and  appointed,  several  estates  in  the  county  of  .       -^    ^ 
'Kent  to  the  use  of  his  eldest  son  Roger  for  his  life ;  with  provided 
remainder  to  trustees  to  preserve  contingent  remainders ;  among  other 
vdth  remainder  to  the  use  of  Sir  Roger  Newdigate,  his  events,  that  if 
executors,  administrators,  and  assigns,  fo!r  a  term  of  800  ^^  children 
years,  without  impeachment  of  waste,  upon  the  trusts  *honid  be  by 
after  mentioned;  remainder  to  the  use  of  the  first  and  .  .^*'|.?  .  ' 
other  sons  of  the  body  of  his  said  eldest  Bon  Roger  sue-     .      ^       , 
cessively  in  tail-male;  remainder  to  the  use  ci  the  tes-  preferred  with 
•tator's  second  son  John  PapUlon  Twisden,  for  his  life;  portions  as 
*infh  remainders  to^  trustees,  &c. ;  remainder  to  Sir  Roger  good  or 
Newdigaie  for  a  term  of  400  years ;  remainder  to  the  use  greater,  to 
lof  the  first  and  other  sons  of  John  PapUlon  Twudeu  <^®Me. 
•auecesttvely  in  tail-male ;  with  remainders  over.  irersonal  pro- 

The  ^^^  ™^®"^ 
the  intestacy 

of  the  father  not  a  satisfaction.  . 
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The  trust  ef  the  term  of  300  years  was  declared  to 
be,  that,  if  there  shall  be  one  or  more  child  or  children 
of  the  testator^s  son  Roger ,  lawfully  begotten  or  to  be 
begotten,  \vnng  at  the  time  of  his  decease,  who,  being 
a  son  or  sons,  shall  Uve  to  attain  the  age  of  SI  years, 
or,  being  a  daughter  or  daughters,  #hall  attain  that  age, 
or  be  married,  and  who  by  virtue  of  the  limitations  in 
this  Will    shall  not  immediately  after  the  death  of  the 
testator's  said  son  Roger  take  in  possession  the  next  im- 
mediate estate  and  remainder  in  the  said  premises,  then 
Sir  Roger  Neivdigate,  his  executors,   &c.  shall  with  all 
convenient  speed  after  the  decease  of  the  testator*s  said 
son  by  leasing,  mortgage,  or  sale,    or  by  perception  of 
the  rents  and  profits,  ot  by  all  or  any  of  the  said  ways 
or  means,  or  otherwise,  as  to  them  in  their  discretioo 
shall  seem  meet,  raise  such  sum  of  money  for  the  portion 
and  portions  of  the  daughters  or  younger  sons,  or  both, 
by  his  said  «on  Roger,*  and  shall  pay  such  portion  tad 
portions  to  him,  her,  or  them,  respectively,  at  such  time 
and  times,  and  in  such  manner,  as  herein  directed ;  tfaift 
is  to  say,  in  case  there  shall  be  only  one  daughter  or 
younger  son,  who  shall  not  immediately  after  the  dcmdi 
of  the  said  Roger  Twisden  take  in  possession  the  next  and 
immediate  estate  and  remainder,  then  the  sum  of  400(NL 
shall  be  raised  and  levied  for  the  portion  of  such  one 
daughter  or  younger  son ;  and  in  case  diere  shall  be  two 
or  more  such  children,  whether  daughters  or  younger 
sons,  or  both,  then  the  sum  of  6000/.  for  the  portiow 
of  such  two  or  more  children,   whether  daughters  or 
younger  sons,  to  be  equally  divided  between  them ;  and 
in  case  there  shall  be  no  issue  m^e  of  his  said  son 
Roger  TkoUden^  living  at  bis  death,  or  if  there  shall  be 
such  issue  male  then  living,  and  all  such  issue  mde  shal 
afterwards  die  without  issue  male,  before  they  sbaB  al- 
tain  their  several  ages  of  31  years,  and  there  shall  be  only 
one  dauglitcr  of  the  said  Roger  Twisden  then  living,  then 

the 
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the  sum  of  10,000/.  shall  be  levied  and  raised  for  the 
portion  of  such  only  daughter;  and  if  there  shall  be  two 
or  more  such  daughters  then  living,  then  the  sum  of 
10,000/.  for  the  portions  of  such  two  or  more  daughters, 
to  bqiiequally  divided  between  them;  which  said  portion 
and  portions  shall  be  paid  as  soon  as  may  be  after  the 
death  of  the  said  Roger  Tmsden  to  such  of  the  said 
younger  son  or  sons  as  shall  have  then  attained  the  age 
of  2\  years,  and  to  such  of  the  said  daughter  or  daugh* 
ters  as  shall  then  have  attained  St,  or  have  been  married ; 
and  to  such  of  them,  being  a  son  or  sons,  who  shall  not 
have  attained  21  at  the  death  of  his  said  son  Roger^  so 
■oon  as  he  or  they  shall  respectively  attain  21 ;  and  to 
such  of  them,  being  a  daughter  or  daughters,  &c.  so 
toon  as  she  or  they  shall  respectively  attain  the  age  of  21 
years,  or  bo  married,  which  shall  first  happen;  and  te 
their  respective  executors,  &c. ;  and  upon  farther  trust, 
that  the  said  Sir  Roger  Newdigate^  his  e:itecutors,  &c. 
•hall  and  do  by  and  out  of  the  rents,  issues,  and  profits, 
of  the  said  premises  from  and  after  the  decease  of  the 
testator's  said  son  Roger  Twisden  raise  and  levy  «ueh 
yearly  sum  and  sums  of  money  for  the  maintenance 
and  education  of  such  daughters  and  younger  sons, 
in  the  mean  time  and  until  their  respective  portions 
shall  be  payable  and  paid  respectively,  as  to  him  the 
said  Sir  Roger  Newdigaie,  his  executors  or  administra*- 
tors,  shall  seem  meet,  not  exceeding  in  the  whole  the 
interest  of  their  several  respective  portions,  at  the  rote 
c£  4  per  cent. 

It  was  farther  provided,  that  no  such  sale  or  mortgage, 
as  aforesaid,  shall  be  made  in  the  life-time  of  the  testator'a 
said  son  Roger  Tmsden,  without  the  express  consent  and 
«ppirq|l>ation  of  his  said  son ;  nor  afterwards,  uMil  some 
4Nr  one  of  the  said  portions  shall  become  payable :  also, 
that,  in  case  there  shall  be  no  such  daughter  or  younger 
son  of  his  said  son,  or  being  such,  all  the  younger  sons 

shall 
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ahall  die  before  they  attwi  21 ,  and  aU  the  daughters,  be* 
fore  they  attain  that  age  or  be  married,  or  in  caae  the 
monies  hereinbefore  intended  to  be  raised  for  their  por- 
tions and  maijQtenance,  as  aforesaid,  shall  be  by  the  meant 
before«mentioned  raised  and  levied,  or  in  case  a^  the 
daughters  and   younger   sons  shall  be  by  his  said  son 
Roger  Twisden  in  his  life-time  advanced  and  preferred 
with  portions  as  good  or  greater  than  the  portions  here- 
by for  them  intended,  or  if  the  portions  to  be  given  to  or 
]inth  them  or  any  of  them  shall  fall  short  of  the  portions 
hereby  for  them  provided,  and  so  much  money  shaD  be 
by  the  means  aforesaid  raised  or  levied  as  will  make  up 
such  portions  so  by  him  given,  to  the  fiill  value  of  the 
portions  hereby  for  them  intended,  then  the  whole  tenn 
and  estate  of  300  years,  &c.  shall  cease,  or  attend  the 
inheritance. 


The  testator  gave  an  estate  in  Keni  to  his  eldest 
son  in  fee ;  and  also  gave  real  and  personal  estate  to  hii 
other  son.  The  testator  died,  leaving  both  his  sons 
surviving.  The  eldest  son,  Sir  Roger  Twisden^  died  m 
October  1779;  leaving  his  wife  emienf  with  the  PlaintilC 
Rebecca  Twisden ;  who  was  born,  after  his  death,  is 
January  1780;  and  was  the  only  issue  of  Sir  iZdjg«r 
Twisden^  the  son;  and  having  attained  the  age  of  21  wl 
January  1801,  she  filed  the  bill;  charging,  that  no  sum 
had  ever  been  paid  out  of  the  rents  and  profits  for  or 
towards  her  education  during  her  minority,  nor  the  siii 
sum  of  10,000/.;  and  praying,  that  she  may  be  de* 
clared  entitled  to  the  said  sum,  with  interest  from  her 
birth,  ftc 

The  trustee  of  the  term  by  his  answer  stated,  thit 
he  was  not  called  upon  on  behalf  of  the  Plaintiff  4mag 
her  minority  to  raise  any  sum  for  maintenance  and  edik 
cation. 


The 
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.  The  Defendant,  Sir  John  PapiUan  Twisden,  by  his 
answer  stated,  that,  the  two-third  parts  of  the  surplus  of 
the  personal  estate  of  the  Pliuntiff's  father,  to  which 
the  Plaintiff  became  entitled  in  consequence  of  his  dying 
intestate,  amounting  to  more  than  10,000/.  ought  to  be 
taken  as  a  portion  advanced  by  him  withm  the  meaning 
of  the  Will;  and,  as  the  interest  of  her  share  of  the 
residue,  and  the.  rents  of  a  freehold  estate  descended  to 
h6r,  must  have  afforddd  an  ample  fond  for  her  mainte- 
nance and  education,  insisted,  that  she  was  not  entitled 
•to  have  any  interest*  upon  the  sum  of  10,000/.  previous 
to  her  age  of  21 ;  in  case  she  then  became  entitled  to 
have  that  sum  raised  and  paid  to  her. 


41? 
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The  Attorney  General^  Mr.  Romillyt  and  Mr.  Steele, 
for  the  Phiintiff. 

The  question  arises  upon  the  proviso  in  this  Will; 
pointing  out  certain  events,  in  which  the  portion  of 
10,000/.  is  not  to  be  raised;  whether  the  sliarei  which 
the  Plaintiff  takes  of  her  Other's  personal  estate  under 
his  intestacy,  amounting  to  more  than  10,000/.,  a  larger 
sum  therefore  than  would  have  been  sufficient,  if  given 
in  his  life,  to  satisfy  that  bequest,  is'  to  be  considered 
a  satisfaction;  and  the  10,000/.  therefore  not  now  to 
be  raised?  Upon  the  plain  construction  of  the  words 
it  cannot  be  contended,  that  this  interest,  vested  in  the 
daughter,  subject  to  be  devested  only  by  the  perform- 
ance of  a  particular  condition,  is  by  this  event  devested. 
The  expression  is  very  particular  and  precise,  *'  in  His 
•Bfe-time  advanced  and  preferred  with  portions.**  No 
such  act  has  been  done ;  nor  could  the  father  have 
intended  to  do  so;  for  he  was  unacquainted  with  the 
event,  which  gave  him  the  power  of  doing  it  If  he  was 
4t' the  time  of  his  death  acquainted  with  the  fact,  that 
his  wife  was  pregnant,  he  could  not  know,  whether  the 
^kild  would  be  a  son  or  a  daughter.     All  the  cases  of 
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tmtis&ction  or  performance,  Blandyv.  Widmare  {7i),  ise* 
are  inapplicable ;  being,  wher^,  both  portions  proceedinf; 
from  the  same  person,  the  party  himself,  under  a  covcf^ 
nant,  has  done  something,  which  is  to  be  considered 
either  a  specific  performance,  or  equivalent  to  what  he 
had  undertaken  to  perform,  and  therefore  a  satisfaction^ 
The  father,  in  this  instance,  was  under  a  moral  obliga- 
tion only,  not  an  express  engagement.  The  questioa 
therefore  is  only,  whether  the  event,  in  which  Ae 
grandfiither  has  said,  he  meant  to  make  no  provision  Tor 
ihe  children  of  his  son,  has  happened  t  It  must  be  <:oii- 
tended,  that  if  he  had  foreseen  an  event,  which  was  not 
in  his  contemplation,  he  would  have  provided  against  it: 
an  argument  never  urged  with  success.  If  thb  was  the 
case  of  a  person  under  a  covenant,  and  therefore  the 
cases  of  performance  and  satisfaction  would  apply,  yel 
upon  the  strict  y^prds  the  covenant  was  broken  by  hb 
not  doing  the  act  in  his  life ;  and  therefore  the  money 
ought  to  be  raised.    More  pointed  words  cannot  be  used* 


In  Lee  v.  D'Aranda  (73),  this  distinction  was  taken  Iqr 
Lord  Hardwicke,  between  that  and  Oliver  v.  Brieh- 
iand{14f).  These  cases  certainly  turn  upon  the  effect  of 
the  word  ^  leave  \^  whether  necessarily  requiring  an  act  fajr 
the  person  bound ;  or  satisfied  by  leaving  to  devolve  upon 
the  party  for  want  of  disposition  a  quantity  of  property 
sufficient  to  answer  the  covenant.  In  most  of  them  the 
great  question  has  been,  whether  what  was  done  was  iB- 
tended  as  a  satisfaction;  as  inBiciman  v.  Morgan  (75); 
in  which  case,  considering  the  words  of  that  settlement 
''  in  his  Ufe-timie,  or  at  the  time  of  his  death,'*  it  is  suh 
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prising  that  there  coidd  have  been  so  much  ai'gumentb 
There  can  be  no  pretence  of  intention  m  this  instance. 
Bat  it  will  be  contended,  that  the  portion  provided  by 
the  gra^d-fi^ther  is  satisfied  in  this  way ;  that  if  by  any 
means  any  part  of  this  sum  should  arise  out  of  the  estate 
of  the  father,  that  should  go  to  exonerate  t];ie  estate  of 
the  grand-fiuher,  in  diminution  of  the  charge :  a  forced 
construction.  If  the  provision  came  from  a  stranger,  there 
could  be  no  pretence  for  such  an  inference ;  and  coming 
from  the  son,  some  act,  indicating  lus  choice,  is  neces- 
sary.    His  intention  might  depend  upon  the  circumstance, 
'who  was  to  succeed  to  the  possession;  whether  a  son,  or 
his  brother ;   and    that  might  also  have  influenced  the 
grand-father,  expressing  the  clause  in  this  way.    It  will 
be  asked,  if  this  provision  had  been  made,  by  the  Will 
of  the  father,  whether  that  would  have  done.     Certainly 
ihat  wpuld  have  been  much  more  doubtful.     It  might  be 
urgedf  that  was  an  act  in  his  life,  though  not  to  have  ef- 
fect in  his  life.     But  no  act  was  done.     The  Court  must 
make  a  Will  for  him.     Lee  v.  J^Aranda  is  the  strongest 
case ;  and  has  been  considered  as   going  a  great  way  : 
liut  it  seems,  from  Lord  HarduAcke^^  language,  that  even. 
in  that  case,  if  the  expression  had  been  the  same  as  in 
ibis  Will,  that  would  not  have  been  held  a  satisfaction. 
^As  to  the  provision  for  maintenance,  the. discretion  of  the 
-trustee  was  to  be  applied  only  to  the  amount ;  not  to  the 
point,   whether  ^any  thing  was  to  be  raised.    Something 
.was  to  be  raised  by  the  trustee  under  these  words;  dnd, 
Iiaving  done  nothing  to  limit  it^  she  is  entitled  to  4  per 
eeni»  upon  the  whole. 
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The  Solicitor  General,  Mr.  Mansfield,  and  Mr.  Trower, 
Sot  the  Defendant. 

Admitting  this  is  not  the  ordinary  case  of  satisfaction 
•or  performance,  the  question  is,  whether,  upon  the  true 
4M>nstruction  of  this  WiQ,  the  Plaintiff  is  entitled  to  a 
double  porticm ;    one   by  the    charge  upon  the  estate 

D  D  3  under 


420 


CASES  IN  CHANCERY. 


TWISDEW 

V. 
TWISDBN. 


tttidet  the  Will  of  her  grand-father ;  the  other  from  thtf 
assets  of  her  father.     The  testator  had  two  sons.     His 
principal  object  was  to  preserve  the  estate  in  the  male 
line ;    another,    to    create  a  provision  for  the  jroungef 
children   of   both  his  sons,    if  not  otherwise  provided, 
for  by  their  parents:    not  a  general  design,    imposing 
a    necessary    construction.      The  Court    leans    against 
double  portions;  whether  from  the  funds  of  the   same 
or  different  person^ ;  as  in  Copley  v.  Copley  ( 76  ),  whisre 
the  Plaintiff  claimed  three  portions,  and  against  a  dis* 
tant  relation  of  the  family.     This  depends  upon  the  in* 
tention>    not  of  th^  father,  but   of  the    grand-father; 
according  to  whose  intention  this  charge  was  not  to  be 
available,  if  the  child  was  otherwise  provided  for.     The 
expression,    that.  "  if  they  should  be  preferred   with 
portions  as  great  or  greater,**  &c.   shews,  that  he  con* 
templated,  that  they  might  be  raised  from  funds  distinct 
from  those  of  the  father:  nor  is  it  probable  he  should 
have  intended,  a  greater  sum  should  be  raised  out  ef  thit 
estate,  limited  in  strict  settlement.     If  this  had  been  by 
Will,  an  express  direction^  that  it  should  not  be  in  sa* 
. ti'sfaction,  would  not  have  prevented  it;   unless  the  ad- 
vancement is  confined  to  the  life  of  the  testator ;  whiek 
never  has  been  the  construction.^  Blandy  v.  Widmore  and 
Lee  V.  D'Aranda  contain  principles,  that  go  far  to  decide 
this  ease^    establishing,  that  the  Court  always  looks  to 
the  intention  ;  and  takes  care,  that  double  the  sum  shal 
not  be  had ;   and  whether    by  deed,  will,  or  intestacff 
the  effect  is  the  same.    As  in  Biekman  v.  Morgan^  if  ia 
any  manner  another  provision  is  made,  your  Liordship 
will  construe  it  according  to  the  intention,  if  it  can  be 
without  violence  to  the  words,  and  leaning  against  double 
portions,  a  satisfaction  pro  tanio ;  and,  if  she  has  )O,O0(NL 

from 
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icom  her  father,  the  estate  shall  not  go  down  encum-^ 
bered  with  this  sum  in  addition  to  that.  The^  construc- 
tion must  be  just  the  same  as  if  there  had  been  a  son ; 
and  the  Plaintiff  was  agitating  the  question  with  her 
brother*  The  portions  were  not  to  be  raiised  till  after 
the  death  of  the  father;  till  it  was  seen,  therefore,  what 
he  had  done  by  Will. 

.  It  can  hardly  be  insisted,  that  the  Plaintiff  is  now  enti*^ 
tied  to  have  raised  by  way  of  midntenance  all,  that  she 
might,  subject  to  the  discretion  of  the  trustee,  have  had 
during  her  infancy.  The  trustee  was  not  guilty  of  a 
breach  of'  trust  by  not  raising  maintenance ;  in  the  fair 
exercise  of  his  discretion  not  thinking  it  necessary  to  take 
from  the  Defendant  any  of  the  rent&  for  maintenance ; 
the  Plaintiff  having  otherwise  an  ample  provision. 


1804. 


TWISDEN 
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The  Attorney  Genercd,  in  Reply. 
There  is  no  authority  Compelling  your  Lordship   to 
decide  this  case  against  the  natural  import  of  the  words, 
requiring  expressly  an  act  in  the  life  of  the  father.    The 
notion  of  leaning  against  double  portions  can  be  sus^ 
tained  only  as  affording  a  probable  rule  of  construction ; 
that  the.  party  does  not  mean  to  give  again  what  he 
has  given  once.     The  particular  expression  of  this  Will, 
the  words  "  advanced  and  ptqferred,^*   "  the  portions 
"to  be  ffiveny*  and  "such  portions  so  by  him  given^^ 
plainly  indicate  the  meaning :  an  act  to  be  done  in  his 
life.     It^  is  much  more  easy  to  find  cases  in  opposition 
to  this  claim  than  the  principle,  upon  which  those  cietses 
were  decided.    The  principle,    upon  winch  Blandy  v. 
Widmore  and  Lee  v.  D'Aranda  were  decided,  \^hether 
well  or  ill  decided-  in  those  instances,  was,  that  the  co- 
venant was  not  broken.     The  construction  of  this  Will 
must  be  the  same,  as  if  the  father  had  survived  the 
period,  at  which  liis  daughter  had  attained  the  age  of 
^1  i  when  this  portion  would  clearly  have  vested  ;    and 
then  it  could  not  be  devested  unless  by  a  strict  perform- 
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ance  of  the  condition,  upon  which  it  was  to  be  devested. 
It  is  plain  upon  this  Will,  there  was  not  that  dear  and 
distinct  intention,  that,  let  any  property  come,  sufficient 
to  satisfy  this  demand  of  10,000/.,  it  should  be  satisfied; 
and  the  Plaintiff  should  not  have  it.  In  many  events  that 
intention  could  not  be  inferred.  Suppose,  the  father, 
taking  under  the  Will  the  settled  and  unsettled  estates, 
and  the  residue  of  the  personal  property,  had  died  imme- 
diately after  the  death  of  the  testator ;  therefore,  not  ^ 
having  had  an  opportunity  of  doing  any  act ;  perhaps 
not  aware  of  the  Will.  That  is  a  possible  case,  in  which 
both  the  unsettled  estate  and  the  residue  of  the  personal 
property,  being  vested  in  him,  would  have  gone  to  the 
daughter :  still  the  provision  for  raising  the  portion  must 
have  taken  effect.  The  Court  has  no  jright  to  strike-  out 
of  the  Will  these  words,  requiring  some  act  to  be  done, 
ascertaining  his  intention.  These  words  give  the  true 
and  necessary  construction. 


The  Zore? -CHANCELLOfi. 
This  case  is  certainly  very  important ;  not  only  with 
referenoe  to  the  charge,  which  the  Bill  seeks  to  bring 
upon  this  estate;  but  as  bearing  upon  a  great  many 
cases,  that  may  arise ;  and  as  to  which  I  do  not  yet  know 
any  -decision.  The  question  turns  altogether  upon  the 
true  construction  of  the  Will ;  as  to  which  it  is  necessary 
to  look  to  a  great  variety  of  cases,  that  might  have  arisen; 
on  which,  if  the  intention  of  the  testator  was,  that  the 

estate  in  settlement  should  not  be  burthened  with  the 

• 

charge,  if  the  younger  children  could  be  otherwise  jlro- 
vided  for,  that  intention  must  have  miscarried.  In  the 
declaration  of  the  trusts  of  the  term  .to  raise  the  por- 
tions the  testator  distinetly  Ipoks  to  transactions  to  take 
place  after  the  decease  of  his  son;  aiid  the  expression 
founds  two  observations:  first,  that  this  was  a  pro- 
vision, 
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Tision,  to  tak^  pla<;e  in  effect,  upon,  hb  part,  after  tht 
decease  of  his  son :  upon  the  other  hand,  these  words, 
which  so  frequently  occur,  are  to  be  looked  to  as  used 
by  a  person,  who,  in  the  subsequent  part  of  the  Will,  with 
reference  to  the  same  acts,  uses  expressions,  having  a 
sense  directly  contrary :  viz.  *^  in  the  life-time  of  my  said 
"son."        . 

A  clause  follows,  which  might  haye  created,  many 
cases  of  difficulty ;  for  it  is  pointed  to  the  transaction  of 
rabing  portions,  not  only  after  th^  decease  of  the  son^ 
but  for  persons  described  with  reference  to  what  might 
have  been  the  state  of  this  family.  By  the  former  part 
of  the  Will  a  younger  son  becoming  an  eldest  was  to 
take  no  portion.  But,  if  he  attained  the  age  of  21  in 
the  life-time  of  his  father,  under  the  following  clause 
there  is  a  power  to  the  father  to  direct  the  trustees  in  his 
Hfe^ime  to  raise  the  portion;  and  yet  he  might  after^ 
wards  become  the  eldest  son,  entitled  to  the  estate  at 
the  death  of  his  father.  If  he  had  directed  a  portion  to 
be  raised  for  a  daughter,  and  afterwards  he  had  died, 
and  by  his  Will  made  a  settlement  upon  her,  or,  if  she 
.took  a  greater  property  by  his  intestacy,  a  question  would 
have  arisen  as  to  the  effect  of  those  subsequent  circum* 
stances  upon  a  portion,  previously  directed  by  Sir  Roger 
Twisden  to  be  raised.  In  the  provision  for  the  event  of 
^advancement  of  the  younger  children  with  portions  as 
good  or  greater f  those  last  words  satisfy  me,  that  an  ad- 
vancement, if  it  came  out  of  any  other  fund,  would  be 
tufficient  to  take  away  the  portions.' 


iao4. 
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The  circumstance,  that  the  testator  gave  an  estate  in 
Kent  in  fee,  and  the  residuary  personal  estate,  to  hii 
eldest  son,  is  material;  as  it  is  contended  that  though, 
K  the  son  had  given  by  Will  to  his  daughter  a  real 
estate,  not  included  in  the  settlement,  tlie  value  of  that 
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testate  was  not  to  go  pro  tanio  to  satisfy,  or,  if  equal,  to 
adeem  altogether,   the  portion ;  yet  personal  estate^  of 
equal  value,  or  not,  whether  given  by  Will,  or  taken  un- 
deiC-  an  intestacy,  is,  according  to  the  meaning  of  this 
Will,  to  be  taken  as  a  satisfaction,  altogether  in  the  one 
case,  and  pro  tanio  in  the  other;  also,  that  a  plain,  ge* 
neral  intention  is  manifested  upon  the  whole  Yflil  to  keep 
together  in  his  family  and  male  descendants,  unaffected 
by  any  charge  for  younger  children  or  female  descend- 
ants, the  estate,  the  subject  of  this  particular  class  of 
{imitations;  and  tp  do  that  by  all  means  in  his  power; 
and  by  directing,  that,  if  there  b  a  provision  of  any  other 
nature,  they  should  not  resort  to  this.     That  observation 
fails,  if  a  sole  daughter  of  either  son,    taking  a  i&l 
estate,  devised  to  either  of  them,  whether  by  descent  or 
purchase,  would  be  entitled  to  the  portion  out  of  these 
estates;   for  then  the  testator  must  be  taken  to  have 
contemplated  a  case,  in  which  the  daughter  would  have 
taken  property,  originally  his,  of  a  value  perhaps  more 
than  the  portion ;  and  yet  be  entitled  to  the  portion ; 
9nd  it  might  have  happened,  as. has  been  observed,  that 
the  testatoir  might  have  lived,  till  his  son  was  married, 
and  a  daughter  born,  and  then  have  died ;  and  his  son 
might  have  died  intestate  immediately  afterwards;  and 
then  it  would  have  been  urged)  that,  if  the  real  estate  in 
Kent  was  worth  40,000/.  and  was  to  be  taken  by  his  daugh* 
ter,  as  heir,  she  could  claim  the  portion;  and  thoii^ 
I)ersonal  estate,  of  the  same  value,  taken  by  her  under  an 
intestacy,  would  satisfy  that  claim,  the.  real  estate  would 
not.    It  is  very  difficult  to  say,  the  testator  intended 
that.     With  reference  to  that,  the  construction  of  the 
law  upon  the  word  "portion**  mast  be  considered;  and 
though  it  may  be  cpnceived,  he  meant  by  that  word  what 
^as  been  held  under  the  Statute  of  Distributions  (77), 

nndet 


^77)  Stat.  22  JL  23  CA.  II,  c.  ;o. 
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under  which  land/  clauned.by  settlement,^  (I  do  not  mean  1804. 

B  pecuniary  charge  upon  it,   but  the  land  itself),   has 


been  held  a  portion,  I  do  not  know  an  instance,  that  land 
taken  by  descent   has  been  held  ^  portion;  nor  am  I      Twisdbn. 
aware,  that    any  provision  by  Will  of  either    land    or     Landdaiined 
money  has  been  within  the  Statute  considered  a  por-  ^Y  «ettlement 
tion  advanced  in  the  life  (78).     It.  means,  not  a  per-  *»eW  *  Gordon 
son  making  no  Will,    but  a  person  dying  intestate  as  *  |^    f  n*  t  * 
tp  the  subject  to  be  distributed  by  the.  Statute.     There  ^J^^Qng    . 
is  no  instance  of  real  estate,  given  to  a  younger  child,  or    ^g  |q  i^^^ 
a  particular  part  of  the  personal  estate,  given  to  any  by  descent, 
child,  by  the  testator,  and  where  executors  have  been  Q^uBre;  also, 
held  trustees  of  the  residue,  which  therefore  as  undis-  whether  a  pro- 
posed   ofi  was  to  go  under  the  Statute,  where  in  the  ^"*®'*  by  Will 
division  of  that  residue  this  Court  ever   brought  into    *"*         consi- 
hotch-pot  what  the  particular  child  took  under  the  Will  ^^.g^^    *  • 
of  that  person,  dying  partly  testate,  partly  intestate ;  and  Hi^  uf^ 
all  the  cases  put  it  upon  this ;  admitting  tha't  property, 
which  cannot  be  taken  till  after  the  decease  of  the  party, 
shall  be  advancement)  yet  it  is  advancement  made  in  the 
life  of  the  intestate;  which  are  the  very  words  of  the 
Statute :  "  provided  effectually  secured  and  assured  in 
bis  life-time." 

Upon  the  question.  Whether  a  testamentary  instru-    Custom  of 
Hvent  is  excluded  by  those  terms,  I  have  not  found  any  York  as  to  ad-> 
case  decided.      But  the  doctrine '  as  to  .the  custom  of  ▼•ocement 
York  is  not  without  weight.    According  to  that  a  child  ^^^«S  ^e 

cannot  take  a  share  in  the  customary  part*  who  has  been    ^  .         ^^ 

,  ,.11./..         /•   t      1  ,      rwii  1     ^»  "*«  cnsto- 

jiavanced  m  the  lite-tune  of  the  deceased.     These  are  the  ^..„  ^..«4^ 

mary  csuiie* 

words  of  the  custom,  and  of  the  writ  cfe  raiionabili  parte  : 

not  merely  in  the  ordinary  sense :  but  the  child  could 

not  bring  his  advancement  into  hotch-pot ;  so  as  to  take  a 

^^are  of  the  customary  part ;  for  if  the  fisither,  20  years 

before 

(78)  See  Rickmau  v.  Mor-     Leake,  Vol.  X,  477.    Orulow 

^n,  1  Bro.  C.  C.  G3.    2  Bro.     v. Michell,X\ III,  400.  GoUl- 

(J,f:^  *J04.     Poiit,   Leake  v.      in^  y.Have»Jield,\ZPri.^'d, 
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before  his  death,  had  ^ven  to  that  child  by  deed,  or.  to 
take  at  his  death,  500^.,  which  sum  was  a  competeil 
*  portion  of  the  father's .  assets  at  that,  time  though  by  a 
subsequent  increase  it  turns  out  at  his  death  to  be  a  mj 
small  part,  still  it  bars  the  child  from  any  part  of  the 
customary  estate.    But  Swinburne  (  79  )  expresses,  that  it 
must  be  by  some  act,  that  assures  and  confirms  it  in  Ub 
life-time ;  and  that,  which  is  revocable,  viz.  by  Will,  ii 
not  within  the  custom  or  the  writ  an  advancement  is 
the  life  of  the  party ;   as  being  always  revocable ;  aid 
not  in  his  life  assured  and  secured  to  the  child;  and 
that  is  confirmed  by  this ;  and  I  not  recollect,  it  was  era 
contended  upon  a  Will,  where  a  child  took  by  the  dis- 
position of  the  testator  real  or  personal  estate,  and  theie 
was  an  intestacy  as  to  the  residue,  that  the  child  codl 
not  take  a  share  of  that,  without  bringing  into  hotch- 
pot  what  he  took  under  the  WilL     If  the  law  is,  tfait 
what  is  to  be  taken  imder  a  Will  is  not  an  advancemeot 
in  the  life  of  the  party,  it  is  very  difficult  to  say,  that 
what  is  taken  under  an  intestacy  shall  be  an  advano^ 
ment ;  and  though  it  is  true,  the  Will  must  be  made  is 
the  life,  it  is  equally  true,  nothing  is  advanced  or  givcQ 
to  the  party  to  take  till  after,  the  death. 


If  therefore  the  words  *^  advanced  and  preferred  in  hii 

life-time  '*  were  the  only  words  in  this  Will,  the  constroe- 

tion,  that    even   a  testamentary  disposition,    much  loi 

what  is  taken  under  an  intestacy,   would    adeem  tlui 

portion,   would   be    a    stronger  construction    than  die 

Court  is  authorized  to  put  upon  the  words.    As  to  the 

case  of  Blandy  v.  Widmore,  it  is  not  correct  to  say,  Ae 

Court  could  not  hold  that  a  perfcnrmance  of  the  core- 

nant,  because  the  popular  sense  of  the  word ''  leave  **  is 

by  actual  gift;  for  that  .was  the  construction:  whedier 

right  or  wrong,  that  case  was  decided  upon  the  ground 

of  performance  of  the  covenant.    Upon  Lee  v.  D^ArandOi 

which  is  always  observed  upon  as  a  very  strong  case,  the 

saise 
(79)  Swinh.  336,  7th  edit. 
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tsame  observation  arises.  The  terms  of  the  covenant  1804. 
adverting  to  the  capacity  to  do  the  act  by  Will^  it  was 
said,  that  there  was  no  breach  in  the  life-time  of  the  co- 
venantor^ and  no  complatilt  could  be  made  of  his  not  Twisdbii. 
acting  in  his  Ufe.  Therefore  the  Court  reasoned,  that, 
not  performing  in  his  life,  the  meaning  must  have  been, 
that  the  person  to  have  the  benefit  of  the  covenant  taking 
from  his  assets  the  sum  he  was  to  settle,  that  should  be 
a  satisfaction  of  the  covenant,  that  could  not  be  broken 
in'  his  life.  The  cases  upon  performance  of  covenants 
therefore  do  not  apply. 

As  to  the  cases  of  satisfaction,  it  has  been  long  de-      Where  the 
termined,  that  where  the  portions  come  from  the  same  ^^^^^^*  come 
party,  the  father,  or  a  person  in  loco  parentis,  small  cir-  . 

cumstances  of  difference,  where  the  value  is  substantiaUy  h^^^.^q^  1  •^y. 
the  same  to  the  child,  shall  not  prevent  satisfaction,  that  gon  tii  &>eo  jm^ 
would  have  that  effect  in  the  case  of  a  stranger.    But^  reiUit,  smidl 
unless  there  was  something  more  in  this  Will  than  the  cirenmstances 
argument  upon  the  general  intention,  regard  being  had  ^'^  ^^^®''®**^» 
to  the  circumstance,  that  both  sons  were  furnished  with  ^  *'*  ine  v^ 
considerable  means,^  both  real  and  pecuniary,    to  find  ..  n^  ^i. 
portions,  and  that  they  were  not  adverted  to  by  the  tes-  ^q.  ^^  ^|j|jj   . 
tator  e^ipressly,  unless  it  can  be  made  ouf,  that  what  is  shall  not  pre- ' 
taken  under  intestacy  is  advancement  and  preferment,  6t  vent  satisfac- 
given  in  the  Ufe-time  of  the  party,-  the  question  comes  tlon,thatwonlff 
back  to   the  point,  Whether  what  is  expressly  given  is  ***  "*®  ^•^^  ®' 
clearly  taken  away  2    The  word  "  given"  means  the  same  *  .  *°^^'* 
upon  the  whole  as  **  advanced  and  preferred  in  Ifis  life- 
''  time : "  and  my  opinion  is,  that  what  is  taken  by  intes-    • 
tacy  is  not  ^advanced  in  the  Ufe-time  of  the  parent ;  and 
there  is  no  principle  requiring,  that  what  a  child  would 
take  by  intestacy  of  personal  estate  is  within  the  mean- 
ing of  the  clause,  if  what  he  would  take  for  want  of  a 
devise  of  real  estate  is  not  to  be  so  considered ;  for  the 
word  ^*  portion''  is  in  ordinary  cases  applied  to  both.    My 

judgment 
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1804.         judgment  therefore  is,   that  this  personal  estate,   Ukeii 

^^^^  by  the  Plaintiff,  does  not  adeem  the  portion;  which  is 

TwisDBN       ijj^ygfore  to  be  raised.     But  if  you  choose  to  speak  to  it 

TwisDBN.     agaui,  as  it  is  a  question  of  great  importance,  I  will  hear 

it  with  the  assistance  of  the  Master  of  the  Rolls  and 
JjOtA  AlvarUey. . 


March  iHh.         The  parties  not  having  expressed  any  inclination  to 

have  the  cause  argued  again,  the  Lord  Chancellor  made 
the  Decree  for  raising  the  Portion  ( 80 ). 

(80)  Gartfuhore  V.  Chalie,  post,  VoLX,  I. 


1B04.  POWIS  V.  BURDETT. 

March  Sth^eth. 

Term  in  trust,  T^^  indentures  of  settlement,  previous  to  the  marriage 
after  the  de*  of  Lord  and  Lady  Denbigh,  dated  the  2d  of  April, 

cease  of  the  1757^  estates,  of  Lady  Denbigh  were  conveyed  to  tnif- 
fatber,  in  case   ^^^^^  ^^^  j^^l^.^  ^^^  assigns,  to  the  use,  after  the  mar- 

.  riage,  of  Lord  Denbigh  for  Ufe,  without  impeachment  of 
child  &c.  to  ^^^ '  ^^d  ^^™  ^^^  immediately  aft^r  his  death  to  the 
raise  portions;  use  of  trustees  to  preserve  contingent  remainders;  and 
to  be  paid  ac-  aftier  the  decease  of  the  said  Earl  of  Denbigh,  in  case  he 
cording  to  ap-  shall  leave  one  or  more  daughter  or  daughters,  younger 
pointment,  and  son  or  sons,  of  his  body  on  the  body  of  the  said  Margi 
in  de  aa  ,  &c.  ^b^^^^^  jjjg  intended  wife,   to  be  begotten,   then  upon 

_      .  trust,  4hat  the  said  trustees  and  the  survivors,  &c.  shall 

or  marriage;  * 

with  a  provi-  ^7  sale  or  mortgage  raise  the  sum  of  12,000/.  for  the  per- 
sion  for  ad-  tions  or  fortunes  of  such  daughter  or.  daughters,  younger 
vancement  in  son  or  sons,  to  be  paid  to  him,  her,  or  them,  at  such 
the  life  of  the  time 

father  by  his 

direction,  and   sarvivorship  upon  the  death  of  any  child,  before  the . 
portion  shall  be  payable ;  and,  if  there  shall  be  ncTsoch  child,  or  all 
die  before  the  portions  become  payable,  not  to  be  raised.     Vested  in 
an  only  younger  child ;  yho,  having  attained  twenty-one,  died  in  the 
life  of  the  father ;  no  appointment  having  been  made. 
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thne  or  times,  and  in  such  manner,  and  in  such  shares 
and  proportions^  as  the  Earl  oiDenlngh  and  Mary  Cotton 
«halj  by  any  writing  -or  writings  •  under  their  hands^  at- 
tested by  two  or  more  credible  witnesses,  appoint ;  or, 
in  default  6(  such  joint  appointment,  then  as  the  survivor 
fihall  appoint ;  and  for  want  of  such  appointment,  then 
the  said  sum  of  1S,000/.  shall  be  paid  to  or  divided 
among  such  daughter  or  daughters,  younger  son  or  sons, 
in  equal  proportions,  share  and  share  alike;  and  the 
portion  or  share  of  such  daughter  or  daughters  shall  be 
paid  .to  her  or  them  at .  her  or  theii:  respective  age  or 
ages  of  21  years,  or  day  or  days  of  marriage,  which  shall 
first  happen ;  And  the  portion  or  -share  of  such  younger 
son  or  sons  shall  be  paid  to  him  or  them  at  his  or  their 
•respective  ages  of  SI  years. 


1804. 


Powis 

V. 
BURDETT* 


The  settlement  contained  the  foUowing  proviso:  that 

if  the  Earl  of  Denbigh  shall  thinly  proper  that  any  of  the 

portion  or  portions  of  any  such  daughter  or  daughteifs^ 

younger  son  or  sons,  should  be  nused  and  paid  to  sucli 

^daughter  or  daughters,  younger  son  or  sons,  for  their 

"preferment  or  advancement  during  the  life-time  of  the 

Earl,  and  should  signify  the  same  in  writing  under  his 

band  and  seal,  il  should  be  lawful  for  the  trustees  to 

raise  such  portion  or  portions  during,  the  life-lime  of  the 

'£arl,  be  keeping  down  the  interest  thereof  during  his 

«Bfe;  and  this  farther  trust  was  declared^  that,  until  the 

tSaid  several  and  respective  portions  shall  become  payaUe, 

the  trustees  shall,  from  and  after  the  death  of  the  Earl 

of  Denbigh  but  of  the  rents  and  profits,  or  the  interest 

:of  money  arising  by  sale  of  the  premises,  pay  and  aBow 

fnr  the  maintenance  and  education  of  such  child  or  diil* 

dren,  during  their  minority  any  sums,  not  exceeding  in 

-die  whole  400/.  a-year« 


It 


Powis 
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I8if)4.  It  was  then  provided  and  declared,  that  in  case  any  ti 

the  said  daughters  ox  younger  sons  shall  happen  to  de* 
part  this  life,  before  his^  her,  or  their  respective  por|ions 
BuRDfirr.     shall  become   payable,    as  aforesaid^  then  as  well  the 

|)ortion  or  portions  of  him,  her,  or  them,  so  dying,  aa 
any  share,  or  part  of  such  portion  or  portions,  as  shall 
from  time  to  time  cotne  or  accrue  to  him,  her,  or  them, 
by  survivorship,  shall  be  paid  and  divided  amongst  the 
survivors  of  such  son  or  sons,  daughter  or  daughter^ 
when  and  in  such  manner  as  his,  her,  or  their  respective 
original  portion  or  portions  shall  become  payable,  as 
aforesaid;  provided,  that  if  there  shall  be  no  such 
younger  son  or  sons,  daughter  or  daughters,  or  all  shall 
die  before  his,  her,  or  their,  portion  or  portions  shaB 
become  payable,  then  no.  part  of  the  said  12,000/.  shaB 
be  raised;  or,  if  raised,  it  shall  be  again  invested  in 
freehold  estates,  to  be  limited  to  the  same  uses;  and 
from  and  after  the  decease  of  all  and  every  such  younger 
son  aiid  sons,  daughter  and  daughters,  before  any  of 
their,,  his,  or  her,  portion  or  portions  shall  become  pay- 
able, as  aforesaid,  no  farther  interest  or  profit  shall  be 
raised ;  and  so  much  as  shall  be  then  raised  beyond  the 
maintenance  shall  go  to  the  persons  entitled  upon  sudi 
death  to  the  possession  and  inheHtaace;  and,  subfect 
to  the  said  lS,000/.^and  maintenance,  as  to  all  the  said 
lands  and  premises,  to  the  use  of  the  first  and  other 
sons  of  the  marriage  in  tail-mde;  with  remainders  to 
the  daughters  in  tail,  and  to  Lord  and  Lady  DetMgi, 
and  the  heirs  of  the  survivor. 

The  marriage  took  place;  and  "Lady  Denbigh  dM; 
leaving  issue  two  sons  only.  Charles  John  Fieldimgt  the 
younger  son,  died  in  1789,  having  attained  the  age  of 
21 ;  and  by  bis  WiU,  dated  the  Uth  of  Jm^,  178^  be- 
queathed all  the  fortune,  settled  upon  the  younger  chil- 
dren of  his  father  and  mother^  to  his  brother  Lord 

FieWng: 
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Fielding ;  and  appointed  him  executor.     Lord  Fielding. 
died  in  1799.    Lord  Denbigh  died  in  1800. 

The  Bill,  filed  by  the  acting  executor  of  Lord  Field- 
ing, afid  as  such  of  his  brother,  prayed,  that  it  may 
be  declared,  that  the  portion  of  12,00(W.,'  vested  in 
Charles  John  Fietdif^,  as  the  only  younger  child  of  the 
marriage,  upon  his  attaining  21 ;  and  that  it  may  be 
raised,  &c.  » 

Mr.  Mansfield,  Mr.  RdmiUy,  and  Mr.  HolUst,  far 
the  Plaintiff. 
The  question  in  this  case  is.  Whether  the  only  younger 
child  took  a  vested  interest  in  this  iBum  of  12,000/.  The 
provision  by  this  settlement  appears  to  be  for  such  chil- 
dren as  the  father  should  leave;  as  in  Hope  y.  Lord 
Clifden  ( 81 )  and  Woodcock  v.  The  Duke  of  Dorset  ( 82  ) ; 
and  in  other  respects  the  settlement  strongly  resembles 
that  in  Hope  v.  Lord  CHifden;  in  which  the  words  were 
lull  as  strong.  The  only  distinction  between  them  is, 
Aat  in  that  case  literally  the  event  had  happened ;  for 
there  was  a  younger  child  living.  -But  that  cannot  make 
a  difference ;  for  clearly  such  only  were  intended  as  should 
be  living  at  the  death  of  the  father.  ,  Your  Lordship, 
conceiving  that  the  intention  never  could  have  been  to 
make  it  depend  upon  the  event  of  surviving  the  father, 
followed  Woodcock  v.  The  Duke  of  Dorset;  wherfe  Lord 
ThUrlow,  notwithstanding  the  word  "leaving,^  decreed  it 
to  be  raised  for  the  representative  of  the  deceased  child* 
'In  this  settlement,  as  in  Hope  v.  Lord  Clifden,  there  is  a 
danse  of  survivorship  in  case  of  the  death  of  any  of  the 
ehfldren,  before  their  respective  portions  should  become 
payable.  The  case  of  Schenck  y.  Legh{8i.),  lately  be- 
^re  the  Master  of  the  RoUs,  turned  upon  the  same 
grounds.     It  was  unnecessary  there,  as  in  Hope  v.  Lord 

Clifden, 

(81)  Ante,  Vol.  VI.  499.  (83)  Ante,  300. 

(82)  3  Bro.  C.  C.  668. 


1804. 


Powis 

BURDETTr 


432 


1804. 


Powis 

V. 
BUJIDETT. 


CASES  IN  CHANCERY. 

CUfden,  to  decide,  whether  if  aill  the  children  had  dievi 
in  the  life-time  of  the  patent^  the  fund  should  go  over 
under  the  ultimate  limitation.  But  it  was  neceifsary  to 
decide^  whether  the  children  took  vested  interests  at  die 
age  of  SK  As  to  that^  the  question  was  the  same  as  is 
Hope  v.  Liord  CUfden.  The  words  were  estremely  strong: 
but  there  was  an*  express  provision,  that  in  the  event  of 
the  death  of  all  the  children  in  the  life-time  of  the  sur- 
vivor of  the  father  and  nH>ther  the  fund  should  go  t9 
the  representative  of  the  father,  &c. ;  and  the  Ma$ier 
oftheRoUs  held  it  vested*  It  is  hardly  possible  to  dis- 
tinguish thi^  case  except  upon  such  nice,  verbal,  criticism 
as  would  throw  this  branch  of  the  Law  into  the  greatest 
obscurity* 


The  Attorney  General  and  Mr.  Trower,  for  the 
Defendants. 
There  is  certainly  considerable  authority  in  favour  of 
the  Plaintiff;  but  a  decree  sustaining  this  claim  will  g9 
.farther  than  any  decided  case.  If  this  were  the  first  case 
upon  this  point  since  Wingraeey.Pa^^ve^^)^  your 
Lordship  would  not  so  decide.  None  of  the  decisions 
overturn  that  case.  All  have  gone  upon  a  distinctioD, 
leaving  that  untouched.  The  fSEtct,  distinguishing  this 
case  and  that  from  all  the  others,  is,  that,  no  one  child 
having  survived  the  parent,  the  event,  in  which  the  por- 
tions were  to  be  raised,  never  happened.  In  all  the  oAer 
cases,  from  Emperor  v.  Rolfe  (  85 ),  uniformly  the  sum  was 
to  be  raised ;  and  the  question  wasr  between  a  survivitig 
child  and  the  representative,  of  a  deceased  child.  In 
these  two  cases  this  particular  trust  was  not  to  arisen 
except  in  the  event  of  the  father  leaving  a  younger  child 
Jiidng  at  his  death,  for  whose  benefit  it  should  arise :  that 
circumstance  being  a  condition  precedent.  It  cannot  bs 
jcontended,  that  parents  may  not  make  the  portions  de- 
pend 


(84)  1  P.  Will.  401. 


(86)  I  Vet.  208* 
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jSMd  tipoti  the  event  of  the  children  survivhig  tliem ; 
but  if  the  decisions  go  this  lep'gthj  it  will  be  i^ry  dlfficolt 
to  make  such  a  provision ;  which  is  not  so  absurd  as  to 
prevent  its  frequent  practice:  annuities  for  life  being 
frequently  the  only  provision  for  children.  Certainly  the 
reasoning  in  some  of  the  cases  goje&to  the  extent  of  coti- 
sidering  the  interest  vested^  though  none  of  the  children 
should  survive  :  and  your  Lordship  expressed  that  opi- 
nion (86).  But  no  decision  has  yet  ti&ken  place^  in  which 
the  portion  was  raised^  though  there  was  not  one  child 
surviving.  .  '       • 


1804. 

Pcrwis 

BuRD^rri 


The  Lord  CHANCEtLOR. 
•   These  cases,  if  they  are  to  be'  shaken,  must  be  shaken 
hi  the  House  of  Lords.    Though  my  mind  felt  great  dif" 
ficulty  upon  this  subject  in  Hope  v.  Lord  Cli/d&n,  and  I 
should  originally  have   felt  great  difficulty  in  going  the 
length  of  these  decisions,  yet  I  found  by  ia  lotig  series  of 
authority,  a  construction  of  these  provisions  in  marriage 
settlements  established ;  for  the  purpose  of  meeting  a  dif- 
ficulty, that  would  have  occurred  without  that  construc- 
ti<Mi:  Emperor  Y.  Rolfei  CholmondeleyY.  Meyrick  {87 \ 
Woodcock  V.  The  Duke  of  Dorset,  and  Willis  v.  Wil- 
Hs(8S);  upon  the*  clause  for  providing  for  the  event  of 
the  death  of  a  child,  before  the  portioil  should  be  due  and* 
payable ;  .and  in  general  expressly  stating,  that,  tdfiless  the^ 
father  otherwise  directs,  though  due,  it  shall  not  be' pay- 
able :  the  expression,  •  in  its  obvious  meaning,  importing, 
that  the  authors  of  the  settlement  intended,  that  the  child 
should  not  only  attain  the  age  of  21  in  the  life-time  of  the 
&ther,  but  also  should  survive  the  fetfaer;  for  it  goDes 
beyond  the  sense  of  the  Word  **  due  :'*  particularly,  if 
there  is  a  prohibition  to  pay,  thou^  it  should  be  due,  till 

another 

(Se)  Ante,  Vol.  VI,  510.  (88)  Ante,  Vol  III,   61; 

(87)  3  Bro.  C.  C.  253,  fi.     -   see  the  note,  65. 
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1804.         another  event    But  in  all  these  cases  k  k  very  well  set* 
tied,  that,  for  the  purpose  q£  allowing  the  younger  chil*; 
dren  to  take  their  portions,  if  they  have  attained  the  age 
BuKOBTT»     of  £1,  or^  if  daughters,  been  married,  in  the  life-time  of 

the  paroit,  though  the  child  dies,  before  the  portion  ia 
both  due  and  payable^  yet  by  its  representative  that  chiU 
will  take. 

The  question  then  is,  whether  upon  the  speq^l  ex** 
pressions  of  this  settlement  a  different  determination  ia 
to  be  made?  First,  this  was  the  property  of  the  wife; 
upon  which  I  do  not  lay  much  stress ;  noticing  it  only  for 
the  purpose  of  stating  the  case  correcdy.  The  whole 
inheritance  is  vested  in  trustees :  so  that  the  l^al  pro- 
perty, which  could  be  used  for  raising  the  portions,  con- 
tinues  to  subsist  in  the  trustees;  which  is  to  be  ob- 
served ;  for  in  some  of  the  cases  the  cesser  or  determin- 
ation of  the  term,  the  foct,  that  the  term  was  gone  at 
law,  is  relied  on.  Upon  the  clause  as  to  the  portions, 
the  whole  difficulty  arises  from  the  word  ''  leave  /**  for  if 
the  expression  was  **  have,**  or  any  term  not  expressing 
the  circumstance  of  surviving  the  fiither,  it  would  be 
dear.  The  question  upon  that  is,  whether,  again  to 
use  the  language  of  Lord  Thurlaw,  the  Court  is  author 
riaed  so  to  manage  and  struggle  with  that  word  as  to  be 
entitled  to  say,  a  child,  that  did  not  actually  survive  Lord 
Denbigh,  can  be  entitled  to  the  portion  ?  The  expression 
is  almost  in  terms  that  of  Woodeockv.  The  Duke  of  Dorset 
The  natural  import  certainly  is  such  daughters  or  younger 
sons  as  he  should  leave. at  his  death.  Upon  the  De* 
fendant*s  construction  of  the  word  '*  leave*'  it  is  cJear,  that 
if  there  had  been  six  younger  sons  and  sevas  4aiightani 
aU  married^  and  twelve  of  them  had  died,  leaving  fkuir 
lies,  those  twelve  families,  who  had  lost  their  parents, 
must  have  been  without  any  provision,  as  far  as  they 
were  to  depend  upon  this  settlement  for  a  provisioo; 

and 
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and  the  thirteenth  child  would  take  what  probably  was 
intended  to  be  shared  .among  all  at  the  age  of  Sl^  or  the 
marriage  of  daughters.  I  agree,  as  Lord  Thurlow  says^ 
a  sian  may  make  a  provision  for  children  to  depend  upoti 
tte  event  of  their  surviving  him:  Init  in  the  case  I  pnt 
k  would  be  a  whimsical  intention  to  impute,  not,  that 
what  should  so  fail  should  accrue  to  his  estate,  but,  that 
it  should  be  carried  over  to  the  thirteenth  child.  That 
intention,  however,  though  whimsical,  if  clearly  ex- 
pressed, construing  it  upon  the  principles  applied  to  these 
contracts  between  father  and  mother  for  the  benefit  of 
the  childi  must  obtain. 


Powis 

BVEDKTT» 


The  clause,  providing  for  advancement,  authorizes  the 
Court  to  say,  die  word  ''  leave*^  must,  by  some  manage* 
ment  and  struggle,  (for  I  admit  it  is  so)  have  ^  sense, 
that  will  make  it  consistent  with  the  rest  of  the  deed ; 
and  it  is  impossible  to  reconcile  this  provision,  unless  I 
say,  upon  the  trust  altogether,  that  he  must  be  taken  to 
leave  children,  if  in  his  life  he  had  children,  who  at* 
tained  the  age  of  SI,  or,  if  daughters,  married.  Upon 
dlat  clause,  what  is  to  be  done,  if  the  children  sur* 
viving him  were  the  oidy  children  to  take  portions?  It 
would  be  impossible  for  him  in  his  life  to  say,  to  what 
diild  he  can  advance  a  portion  in  his  life;  for  the  pvo« 
tinon  is  not  merely,  that  he  shall  make  a  declaration  of 
l^ie  portion,  the  child  to  rest  upon  that  declaration  during 
Ae  life  of  the  father ;  but  the  porti<m  is  to  be  raised 
8Dd  paid  in  his  life ;  and  the  payment  forms*  so  much 'a 
part  of  what  is  to  be  done,  that,  being  raised,  he  is  to 
keep  down  the  interest;  which  supposes  the  principal 
advanced  by  some  person,  who  is  to  receive  the  interest. 
Then  what  is  to  be  done  upon  that  t  Suppose,  he  had, 
in  the  case  I  put,  raised  the  respective  parts  of  the  twelve 
tUUren:  under  the  words  *'  such  daughter  or  daugh* 
tovt,"  &c«  connected  with  the  expression  *'  leave i**  if  one 

EE2  child 
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child  survived,  upon' die  argument  of  the  Defendants 
that  child  would  have  a  right  to  insist,  that  what  had 
been  advanced  to  the  twelve  was  to  be  called  back. 
There  is  therefore  an  absolute  necessity  for  rejecting  the 
obyious  meaning  either  of  one  part  of  the  declaration  or 
of  another ;  or-  to  make  the  whole  as  consistent  as  you 
can ;  and,  attending  to  the  authorities,  the  interpretation 
is,  that  the  true  intent  and  meaning  of  such  an  instiur 
ment  is,  that  a  child,  who  had  attained  the  age  of  £1, 
or  a  daughter,  who  had  married,  was  a  child  witliin  the 
whole  of  the  meaning  left^.80  as  to  be  entitled  to  a  por- 
tion; and  I  do  no  more  violence,  to  the.  word  *^  leave"* 
than  the  former  cases. 


The  case  of  Wingrave  v.  Palgrave  was  decided  in  the 
only  way,  in  which  it  could  be  decided ;  for  first  the 
estate  tail  preceded  the  term  of  99  years ;  and  the  eldest 
son,  when  21,  might  have  barred  all  the  portions;  and, 
not  only  the  remainder  to  the  trustees  was  limited  after 
that  estate  tail,  and  the  trust  declared  to  be,  that,  if  the 
son  should  die  without  heir  male,  and  leaving  a  daughter 
or  daughters,  but  there  was  no  ambiguity  upon  that  ex- 
pression ;  for  the  settlement  goes  on  to  say,  that  if  he 
shall  not  have  any  daughter  living  at  his  death,  then  the 
term  to  cease.  The  object  altogether  was,  that  if  there> 
should  be  no  son,  and  there  should  be  a  daughter  living 
at  the  death  of  her  father,  there  should  be  a  provision  by 
the  term  for  the  daughter:  but  if  there  should  be  neither 
a  son  nor  a  daughter,  then  neither  the  estate  tail  nor  the. 
term  was  .to  take  effect. 


In  Woodcock  v.  The  Duke  qf  Dorset  the  constructioDf 
comprehending  children,  who  died,  was  very  difficult; 
for  there  Was  not  only  the  condition  of.  leaving  cfaildIeD^ 
but  it  was  expressed  to  be  for  the  maintenance  of  *^  fitfift 
child  or  children,"  and  to  pay  to  /'  such  child. or  chitt 

"dren;" 
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*'  drcn';"  not  any  children  (  89 ).    The  contract  was,  not 
only  between  the  authors  of*  the  settlement,  but  between 
those,  who  were  to   take  under  the  settlement ;  and  the 
brother  had  a  right  to  say,  that,  if  the  words  were  to  be 
construed  in  their  natural  and  obvious  meaning,  he  had 
nothing  to  do  with  the  question  between  the  authors  of 
the  settlement  and  the  representatives  of  the  other  child ; 
but  being  a  contract  for,  as  well  as  against,  him,  he  was 
entitled  to  the  whole.     But  Lord  Thurlow  thought,  upon 
the  whole,  that  was  not  the  meaning;  and  that,  upon 
the  intention,  those  words  were  not  sufficient  to  confine  it 
to  the  surviving  child.     No  comment  fromJLord  Thurlow 
himself  can  support  that  decision  upon  any  other'  ground. 
In  Hope  V.  Lord  Clifden  I  followed  that  decision  an4 
others,  though   upon  different  words,  turning  upon  th^ 
same  principle,  in  giving  a  large  construction  to  words, 
for  the  benefit  of  the  children  to  be  provided  for.     1  dp 
not  deny,  that  it  appeared  to  me,   there  had  been  in 
these  cases  a  considerable  strain    upon  language;  and 
therefore  I  looked  with  all  astuteness  to  see,  whether 
under  the  words  of  that  settlement  I  could  not  put  it 
upon  the  circumstance,  that  there  happened  to  be  some 
children  living.     But  if  that  circumstance  had  not  pcr 
curred,  the  result  of  my  opinion  is,  that  I  shouI4  have 
been  called  upon  by  preceding  authorities  to  decide  that 
case  upon  a  larger  principle ;  and  I  agreei  it  is  mischievous 
to  decide  these  cases  upon  small  circumstances.    Admit- 
ting the  distinction  in  that  instance  I  express  my  opinion, 
that  according  to  the   habit  of  deciding  in  these  cases 
this  child  is  entitled  to  have  the  portion  raised,  notwith- 
standing the  difficulty,  that  apses  upon  the  word  **  kave^^ 
I  have  great  satisfaction  in  finding  the  Master  of  i/t^ 
Rolls  of  the   same  opinion  in  the  case,  that  has  been 

alluded  to. 

Declare, 

(89)  This  part  of  the  i^et-  3  Ves.  4r  Bea.  84,  in  the  note 

tlement  is  incorrectly  stated  to -Hargrave  v.  Cartier,  the 

in  the  Report.   The  words  in  words,  as  taken    from    the 

the  direction  to  pay  the  ca«  Register's  Book. 

pital  are  **  the  children.'*  See 


1804. 
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Declare^  the  younger  son,  having  attained  the  age  of 
21,  though  he  died  in  the  life  of  hi9  father,  is  entitled 
to  have  the  portion  raised  (90). 

(00)  King  v.  Hake,  the  next  case.    ' 


KING  r.  HAKE. 


Rolls. 
1804. 

March  12th 
and  12th. 
Trusty  in  case  T^Y  indentures  of  lease  and  release,  dated  the  15th 
husband  and  and  16th  of  April,  1757,  previous  to  the  marriage 

wife  shall  at  ^,f  gj^^^  xing  with  Elizabeth  Dobson,  estates  of  ERza- 
tne  dea  n  o  j^^^  Dobson,  in  Northamptonshire,  were  conveyed  to  the 
1  hild  ^^^'  ^^^  ^^^  marriage  of  Shate  King  and  Elixabeth 

or  children  Dobson  successively  for  life,  without  impeachment  of 
and  such  child  waste ;  and,  after  the  decease  of  the  survivor,  upon  trust, 
or  children  at-  in  case  it  shall  happen,  that  the  said  Shaw  King  and 
tain  twenty-  Elizabeth  Dobson  shall,  at  the  death  of  the  survivor  of 
one,  to  convey  ^j^^^^  i^ave  any  child  or  children  of  the  body  of  the  said 
to  such  child,  EUzabeth  Dobson  by  the  said  Shaw  King  begotten,  that 

d  'f  th  '  ^^^^  ^^^  ^^  ^^^^  ^^^  ^^^  trustees  shall  apply  the  rents  and 
shall  be  more  profits  or  such  parts  as  they  shall  think  proper,  for  the 
than  one  phild,  maintenance  and  education  of  such  child  or  children 
who  shall  live  during  the  lives  of  such  child  or  children,  until  such  child 
to  attain  twen-  or  children  shall  attain  their  respective  ages  of  21  years; 
ty-one,  to  con-  ^j^j  jjj  ^^^^  g^jj^  child  or  children,  or  any  or  either  of 

vey    o  sucii     ^y^^j^    gj^^jj  attain  the  age  of  21  years,  then  upon  trust 

children,  who     ,         .  in  i      i -i^     •#»  •   . 

hall     ttain       ^*^  the  trustees  shall  convey  unto  such   child,  if  but 

one,  and  his  or  her  heirs  and  assigns,  and  shall  also  ac« 

count  for  and  pay  to  such  child,  all  such  parte  of  the 

rents 


twenty-one, 
according  to 
the  appoint- 


ment of  the 

father,  or  the  mother,  surviving ;  in  default  of  appointment,  equally, 
at  twenty-one,  with  survivorship;  and  if  both  parents  die  without 
leaving  any  child,  &c,  remainder  to  the  father:  vested  in  children, 
having  attained  twenty-one,  who  died  in  the  life  of  one  parent,  with 
those,  who  survived  both. 


KlHG 

V. 
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i%hts  and  profits  as  shall  not  have  been  expended  or  bud         1W4. 
oat  in  his  or  her  maintenance  and  -education ;  and  if  there 
•hall  be  more  than  <me  child,  who  shall  live  to  attain  21, 
Ant  the  trustees  shall   convey  the  premises,  and  al^o        Ham. 
sball  pay  and  apply  the  residue  of  the  rents  and  profits, 
not  expended  in  the  maintenance  and  education  of  such 
children,  to  such    children,  who  shall  attain  their  re- 
spective ages  of  21  years,,  or  any  or  either  of  them,  in 
such  shares  and  proportions,  forsuch.estates,  and  at  such 
times,  as  Shaw  King,  by  Deed  or  Will,  &c«  shall  ap- 
point ;  and,  in  defaut  of  appointment,  as  EUzabeth  Dob* 
son,  surviving  him,  shall  appoint,  in  the  same  manner; 
and  in  default,  &c.,  then  that  the  trustees  shall  convey 
the  premises  to  such  children,  who  shall  live  to  attain 
21,  and  their  heirs,  share  and  share  alike,  as  tenants  vi 
common,  and  not  as  j(nnt-tenants ;  the  respective  shares 
of  such  children  to  be  ccmveyed  or  assured*  to'  them  at 
Uie  time  that  each  of  them  shall  respectively  attain  their 
ages  of  21;  and  in  such  case  the  trustees  shall  account 
for  and  pay  to  such  children  the  residue  of  die  rents,  &c. 
not  expended  in  maintenance  ;  and  in  case  any  or  either 
of  such  children  shall  die,  before  tbey  attain  their  re- 
spective ages  of  21  years,  the  share  of  such  ch9d  or 
children,  both  in  the  premises  and  the  rents,  &c.  shall 
be  conveyed  aud  accounted  for  and  paid  to  the  survivors 
or  survivors  of  such  child  or  children,  who  shall  live  to 
attain  the  age  ot  SI  years,  his  or  her  executors  or  ad- 
ministrators;  and  in  case  Shaw  King  vinAEHzabeih  Dob* 
son  shall  die  without  leaving  any  chfld  or  children  on 
the;  body  of  the  said  Elizabeth  Dobson  by  the  said /S^^to 
King  begotten,  cm*  such  child  or  children  shall  happen  to 
die  before  they  or  either  of  them  shall  attain  the  age  of 
21  years,  then  upon  trust  that  they  shall  convey  to  Show 
King,  his  heirs  and  assigns ;  pay  him  the  residue  of  the 
tents,  &c^ 

The 
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1804.  The  issue  of  the  marriage  was  nine  children,  of  whoni' 

only  four  sons^lived  to  attain  21 :  Shaw  King,  John  King, 
and  Robert,  and  Charles  King.    Shaw  King,  the  &ther 

H4¥E,        by  his  Will,  dated  the  27th  o£  August,  1792,  reciting  the 
settlement,  devised  a  reversion  in  fee  to  his  eldest  son. 
Shaw,  and  his  heirs,  and  also  certain  parts  of  the  settled 
estates,   in    satisfaction  of  a  sum  of  1000/.,   under  his 
son'^  marriage  settlement;  and  devised  other  estates,  of. 
which  he  was  seised,  to  his  wife  for  life,  and  after  her  de-: 
cease  those  estates  and  all  the  estates  comprised  in  the: 
settlement,   except  the  part  before  directed  to  be  con- 
veyed to  his  son  Shaw  and   his  heirs   conditionally,  as 
aforei^d,  to  the  use  of  his  three  younger  sons,  Robert, 
John,  and  Charles,  and  their  heirs,   share   and  share 
alike,  as  tenants  in  common ;  and  in  case  his  son  Shaw 
should  refuse  to  accept  of  the  reversion,  and  to  execute* 
a  release.of  the  lOQOL,  he  gave  those  lands  to  his  three- 
younger  sons  in  the  same  manner ;  and  he  gave  all  the 
residue  of  his  stock  and  monies  upon  other  securities  to 
his  three  younger  sons,  equally. 

.  The  testator  died  in  1797 ;  leaving  his  wife  and  Shaw 
King,  his  eldest  3on  and  heir,  and  the  three  other  scms,: 
surviving.  Charles  died  in  the  life  of  his  mother,  not 
having  been  married.  Robert  also  died  in  the  life  of 
|iis  mother;  leaving  a  widow,  and  daughter,  his  only 
child ;  having  devised  all  his  real  estates  to  his  wife  and 
his  brother  Shaw,  upon  several  trusts  for  the  benefit  of 
his  wife  and  children. 

The  bill  was  filed  after  the  death  of  the  mother  by 
the  widow  and  daughter  oi  Robert  King;  praying,  that 
the  Will  of  Shaw  King,  the  father,  may  be  declared  a 
good  execution  of  the  power  under  the  settlement ;  apd. 
if  not,  that  the  Defendants  S/utw  and  John  King  may  l>e. 
compelled  to  elect. 

Mr, 
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'Mr:  Richards  and  Mr.  Steele,  tot  the  Flaintifis.      *  1804. 

There  can  be  no  doubt,  the  interests  m  this  provision 
▼ested  in  the  children  attaining  the  age  of  21 ;'  according  ^^^ 

to  the  late  cases,  Pawis  y.Burdeti  (91 ),  and  Scheniekr..  CLAkb* 
Legh  ( 92 ) ;  also  upon  the  strict  grammatical  eonstruction. 
It  is  not  necessary  upon  this  occasion  for  the  Court  to 
struggle  with  the  words ;  as  it  was  in  Woodcock  v*  7%e 
Duke  of  Dorset  (93).  On  the  contrary,  to  resist  the 
clause  in  favour  of  vesting^  other  words  must  be  intro-i 
duced.  This  case  resembles //op^  v.  Lord  CUfdm  (94) 
in  the.  circutnstance,  that  the  event  has  happened;  some 
children  having  survived  both  pa[rents ;  and  though  diffi-i; 
cult  cases  might  be  put  .upon  this  inaccurate  settlement, 
in  the  event,  that  has  happened,  the  Court  has  only  to 
look  at  the  settl&ment,  in  order  to  gtve  it  this  construe^ 
lion :  the  provisions  for  the  case  of  one  child  or  of  more 
being  distinct ;  and  the  former  case  only  being  by  any 
word  of  reference  connected  with  the  conditioUt 

Mr.  RomiUy  and  Mr.  Cox,  for  the  Defendants. 
.  It  is  certainly  difficult  now  to  sustain  this  question.  It 
is  also  difEcult  to  collect  any  certain  rule  from  th^  deci« 
sions,  that  have  been  made,  and  to  account  for  these  deci- 
sions.. In  the  two  last  cases  the  Lord  Chancellor  says,  he 
would  not  originally  have  so  decided.  ■  In  some  of  those 
eases  the  Court  has,  not  merely  struggled  with,  biit  disrer 
garded,  words ;  as  in  Powis  v.  Burdett;  striking  oiit  the 
word  "  leave.^  That  was  a  strong  case :  but  it  cbntained 
a  circumstance,  that  was  in  Hope  v.  Lord  Clifden;  upon 
which  the  Lord  Chancellor  relied  much ;  and  which 
is  npt  to  be  found  in  this  case;  that  the  father  had- a 
poller  to  appoint  by  way  of  advancement;  to  be  raised 

in 

(91)  Ante,  the  preceding  (93)  3  Bro.  C.  C.  668.  See 
case.  See  the  cases  there  the  settlement  correctly  stat- 
referrcd  to,  aud  tl|e  notis,  cd  in  the  note,  ZVes.SfBeai 
Vol.  Ill,  65.  83,  4,  to  Uowgrave  v.  Cartier. 

(92)  Antc^  300.  (94)  Anlc,  Vol.  VI,  499. 
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1804. 


King 


in  hia  life.  It  is  not  a  just  way  of  constrning^  this  aettfe^ 
meht  to  conJBider  the  provisions  for  the  event  of  one  chSd 
and  of  more  as  qoite  discohnected.  Those  events  ate 
provided  for  in  the  same  clause;  and  the  condition  at  the 
beginning  overnrides  the  whole. 

Mr.  Richards,  in  Reply. 
The  cases^  that  have  been  decided,  go  Jbrther  than 
this;  and  the  two  hut  were  .certainly  much  against  Ae 
Lord  ChoHcellor's  private  inclination,  yieldiiig  to  the 
authorities ;  whkh  coincide  with  the  reason  of  the  diiog. 
The  object  of  the  marriage  settlement  is  to  provide  ibr 
the  issue ;  and  in  the  event  the  father  might  have  talm 
the  whole  estate  of  his  wife,  having  twenty  grand- 
children without  any  provision.  Could  that  be  the  in- 
tention? 


JHofxAldlA. 


1^  Master  of  the  Rolls. 
The  case  of  PouAs  v.  Burdett  seems  to  have  been  so 
far  more  difficult  than  Hope  v.  Lord  CUfden,  or  the  pie- 
sent  case ;  as  the  event,  in  which,  according  to  the  strict 
words,  any  provision  was  to  be  made  for  the  yom^er 
children,  has  not  happened ;  for  Lord  Denbigh  had  left 
no  yoimger  child;  and  the  only  event,  in  which  provi- 
sion was  made  for  them,  was  his  leaving  a  younger  child 
or  children  at  his  death.  There  had  been  one  younger 
child;  but  that  ehild  died  in  the  life  of  the  father. 
Therefore  the  case  provided  for  did  not  exist.  Either 
the  word  ^*  leaoe^  must  have  been  construed  **  hate  f 
or  the  Court  must  have  executed  what  appeared  to  be 
the  intention,  in  direct  opposition  to  the  words  ,of  the 
particular  clause. 

In  this  case  it  is  the  more  difficult  to  makp  the  construc- 
tion "  have  "  for  ^*  leave ;"  as  there  is  more  particularity 

in 
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IB  the  expression  of  this  setdeinent :  tbe  description  of         1804. 


King 


tbe  event  beings  in  case  the  father  and  mother  shall  ai 
ike  death  of  the  survivor  of  them  leave  any  child  or  chil-  **^* 
dreil,  &c«  It  is  difficult  to  say^  that  means,  if  they  shall  Hakb, 
al  any  time  have  any.  But  that  construction  is  not  here 
necessary  to  the  Plaintiff's  case;  for  according* to  the 
letter  the  contingency,  in  which  the  trusts  for  children 
was  to  arise,  has  happened;  as  they  left  children  living 
it  the  death  of  the  survivor ;  and  the  contingency,  upon 
which  the  whole  was  to  go  over  to  the  father,  has  not 
happened.  This  is  very  nearly,  therefore,  the  case  of 
Hope  V.  Lord  Cltfden*  If  all  the  children  had  died  in 
the  lives  of  their  parents,  so  that  they  could  not  be  said 
to  have  left  any  children  at  the  death  of  the  survivor,  the 
Court  could  not  have  given  any  thing  to  the  represent 
latives  of  those  children,  without  denying  effect  and 
operation  to  \^o  clauses  of  the  settlement:  that,  which 
ttates  the  only  case,  in  which  the  trust  for  children  is 
to  take  place ;  and  that,  which  states  the  only  case,  in 
trhkh  the  estate  was  to  go  over ;  the  death  of  both 
Irithout  leaving  any  child.  I  should  have  had  great  dif« 
fleulty  upon  that.  But  here  the  question  is  rather  of  the 
oipposite  kind :  not,  whether  any  words  or  clauses  are  to 
be  rejected;  but,  whether  by  construction  th^  Court  will 
make  this  inaccurate  settlement  more  consistent  in  its 
parts;  so  as  to  exclude  from  a  share  those  children,  for 
wfcoin,  if  they  had  been  the  only  children,  no  provision 
would,  according  to  the  terms  of  the  settlement,  hiive 
)>een  made.  In  that  part  of  the  clause,  which  provides 
for  die  case  of  more  than  one  child,  the  Word  *^  child** 
|s  totally  imqualified  by  any  restrictive  expression.  But 
it  is  urged,  that  must  be  construed  with  reference  to  what 
preceded;  describing  children  left  at  the  death  of  the 
survivor  of  tbe  father  and  mother ;  and  this  part  of  the 
clause  must  mean  the  same ;  and  be  construed,  as  if  ex- 
pressed **  such  children."    But,  if  the  Coiurt  will  struggle 

with 


Ring 
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18(I4..  u'ith  words  rather  tfaan  exclude  a  ch3d,  the  Court  may 
certainly  abstain  from  introducing  words  •  for  the  mere 
purpose  of  excluding  a  child.      Besides^  how  am  I  to. 

Hakb.  know,  in  what  part  the  blunder.  lies:  whether  in  Aat 
party  which  speaks  of  children,  generally,  or  in  thaty: 
which  speaks  only  of  children  living  at  the  death  of  the 
survivor  of  the  father  or  mother? 
#  . 
In  Randatt  y^  Metcalfe  ( 95 )  the  argument  was,  that,  ai 
the  whole  was  given  over,  if  the  mother  should  die  with- 
out leaving  any  issue,  it  was  not  intended,  that  any  child 
should  take,  who  did  not  survive,  the  mother;  and  it 
was  absurd,  that  if  there  was  but  one  child,  that  child, 
not  surviving  the  mother,  should -not  keep  the  portion, 
but,  if  there  were  two^  one,  who  died,  should  keep  a 
share;  because  the  other  survived  the  mother;  and  that 
argument  prevailed  in  the  Court  of  Chanc^y.  Certainly 
the  intention,  supposed  by  that  decree,  was  not  veiy 
consistent.  But  the  House  of  Lords  did  not  correct  die 
words  used  for  the  purpose  of  making  the  intention  matp 
consistent.'  They  held,  under  .the  words  that  share  way 
not  given  over;  and  the  whole  was  not  given  to  one 
child  in  exclusion  of  the  other.  Therefore  the  child, 
who  died  during  the  life  of  the  mother,  was  held  en- 
titled- 

• 
So  in  this  case  it  would  be  more  consist^it  to  h(dd» 
that  this  settlement  meant  to  speak  throughout  of  (chil- 
dren living  at  the  death  of  the  survivor  of  the  father  and 
mother.  But  they  are  not  so  described  iii  that  part  of 
the  instrument,  which  I  have  pointed  out ;  and  there- 
fore I  am  not  bound  so  to  construe  it.  If  I  was  to  coDr 
jecture,  I  think,  there  was  a  mistake  of  the  law  in  mak*' 

ing 

(05)  Id  Chancery,    before      the  Master  of  the  Rolls,  anCe, 
Lord   Bathurst;  and  in  the      314. 
House  of  Lords;    stated   by 
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ing  the  provisioD  of  the  chQdren  depend  upon  the  event  1804. 
of  surviving  the  father  and  mother,  and  not  itia|:ing  the  .  ^**^ 
children  of  the  marriage,   generally,  entitled  to  share.  v. 

But  it  ia  unnecessary  to  correct  any  part  of  this  instru-        HAkb»^ 
ment.     Letting  it  operate^  as  it  stands,  in  the  event,  that 
has  happened,  it  will  operate  so  as  to  give  all  the .  chil- 
dren the  provision  intended  for  them. 


I  Rolls. 

CASTERTON  «r.  SUTHERLAND.  ^®^^- 

March  Wth. 

rpHOMAS  FOWLER,  by  his  Will,  dated  the  30th     Devise  to  the 

of  January,  1766,  devised  all  liis  freehold  lands,  &c.  devisor's  wife 

in  Chelsea,  or  elsewhere,  to  his  wife  Lucy  for  her  life,    ^J^      ®'   *° 

and  from   and  after  her  decease  to  his  children  iii  the  ^        . 

cease  uoto  and 

following  manner :   "  Unto  and  amongst  all  and  every  amoDe  all  and 

'^  our  children,  in  such  manner  and   in  such  proportions  every  their 

as  my  said  wife  shall  either  in  her  life-time  or  by  her  children,  in 

*  last  Will  and  Testament  direct  and  appoint.**     He  em-  ^^^^  manner 

powered  his  wife  to  sell    the    estates,   and  to  lay  out  "/*"  propor- 

itihe  money,  and  receive   the  interest  for  her  life;  and    ,^"*,  ,*f  f 

after  her  decease  he  directed  and  appointed  the  same,  y^       .    «».|| 

both  principal  and  interest,  to  be  paid  and  applied  "  to  appoint  •  em- 

"  and  among  our  children  in  such  proportions  as  afore-  powering  her 

**  said."     He  appointed  his  wife  executrix.      The  tes7  to  sell,  and  re- 

tator  left  his  wife  surviving  him,  and  five  children:  «/bA«,  ceive  the  iutc- 

nomas,  William,  Henry,  and  Lucy.    John^  Thomas,  and  ^®*^  ^^^  '^*®  * 

WiUiam  died  infants  and  unmarried  in  the  life  of  their  """"^  appointing 

ihother.     Henry  attained  21,  and  married;  but  died  io  ,     . 

'    *^  ■  ■  \  '  *•"   •  7  ^®*^*®  both 

the  life  of  his  mother;  leaving  issue  one  daughter,  Sarah  principal  and 

Casierton.     Lucy,  the  daughter  survived  all  her  brothers ;  interest  to  and 
but  died  also  in  the  Hfe  of  her  mother  ;  having  married  among  their 

*  '      the  children,  in 

sach  proper* 
tions,  as  aforesaid. 
All  the  children,  having  died  in  the.  life  qf  their  mother,  who  died 
without   appointment,    were    held  entitled  as  tenants    in    common  to 
several  estates  of  inheritance. 
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1804.         the  Defendant  Thamoi  Sutherland  the  elder^  by  whom 

Cabtbbton    "^^  ^^  ^*®"®  *^®  ^*®'  Defendant,  Thomas  Sutherland 

«u  the  yonnger.     The  widow  died ;  not  having  executed 

SuTHSMAND.  any  appointment.    The  bill  was  filed  by  James  Casierian 

and  Sarahy  his  wife ;  claiming  in  her  right  under  the 

Win. 

■ 

Mr.  Piggott  and  Mr.  Trower^  for  the  Plaintiffs,  con- 
tended, upon  the  authority  of  Reade  v.  Reade  (  96 ),  that 
this  was  a  tenancy  in  common ;  and  also,  that  the  childreD 
took  several  estates  of  inheritance. 

Serjeant  Palmer  and  Mr.  Hart^  for  the  Defendants,  did 
not  resist  a  decree  for  the  Plaintiffs,  except  as  to  one- 
fifth. 

The  Master  of  the  Rolls  was  clearly  of  opinion, 
upon  Reade  v.  Reade ^  that  this  was  a  tenancy  in  common 
among  the  children  in  fifths,  subject  to  the  power  of 
appointment  ( 97 ) ;  and  that  though  in  the  devise  of  the 
lands  in  the  first  part  of  the  Will,  there  were  no  words 
of  inheritance,  yet  in  the  subsequent  part  the  testator 
giving  his  wife  power  to  sell  the  estate,  and  appointing 
the  money,  both  principal  and  interest,  among  the  chil- 
dren, as  the  testator  could  not  be  supposed  to  intmid 
to  give  them  a  larger  interest  in  ibat  part  than  in  the 
former,  they  took  several  estates  of  inheritance. 

• 

The  decree  declared,  that  the  children  of  the  tes- 
tator, living  at  his  decease,  became  entitled  equally 'as 
tenants  in -common  to  the  freehold  estates,  of  which  he 
died  seised,  subject  to  the  estate  foi:  life  and  power  of 

m  appointment 

(06)  Ante,  Vol.  V,  744.         v.     Chamberlain.    IV.    681, 

(07)  Ante,  Smith  v.  Lord  and  the  notes,  I,  300,  310. 
Camelfmrd,   VoL     If,     608.      II,  706. 

See  also,  III,  661,  and  Cox 
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appointment  of  the  widow ;  und*  the  widow  having  nulde         1804. 

made  no  appointment,  die  Plaintiff  Sarah  Caster  ion,  as    ^    ''^^^^^ 

only  child  and  heiress  at  law  of  her  &ther  Henry  Fovoler^  ^ 

who  was  heir  at  law  of  his  brothers  WiQMm^   Thomas^  Suthbblaitd. 

imd  John^  who  survived  the  testator,  and  died  unmarriedj 

and  without  issue,  is  in  the;  events,  that  have  happened, 

entitled  to  four-fifths ;  and  the  testator's  daughter  hucy^ 

the  deceased  wife  of  Thomas  Sutlierland  the  elder,  was 

entitled    to    the    remaining    fifth;  and  the  Defendant 

Thofnuis  Sutherland  the  younger,  is  entitled,  as  her  only 

son  to  that  fifth. 


Rolls. 
1804. 

WATSON  V.  BRICKWOOD-  ^•'^  ^"•' 

and^M, 
^EORGE   WATSON  by  his  Will  devised  several    The  persooal 

freehold  estate3  and  all  other  his  freehold  lands,  &c.  ®*^^®  »®*  «*®* 

nerated  from 

the  debts  mod 


within  the  counties  of  York  and  Suffolk^  or  elsewhere, 

to  William  Thomas  St.  Quintin,  and  his  heirs,  and  ako  i'llJl:"iZ''I 

'  '  legacies  oy  a 

gave  him  some  renewable  leasehold  estates,  to  hold  upon  m^j.^  charge, 
the  trusts  after  mentioned;  to  the  use  of  the  testaUnr's     £«o«ega 
nephews  William  Wood  and  Richard  Baker,  for  their  ^ords  or  plain 
lives,  and  their  first  and  other  sons  successively,  in  strict  intention  upon 
settlement,   with  remainders    to  the   testator's  nephew  the  whole  Will 
George  Watson  Wood  for  Hfe,  and  to  such  one  of  his  necessary, 
8on9  as  William  Wood  shall  by  Will  appoint,  for  life,  and 
to  William  Newton  for  life,  and  his  first  and  other  sons  in 
tail  male:  remainder  to  the  testator's  right  heirs;  with 
particular  directions,  that  each  of  the  devisees,  when  in 
possession,  should  take  the  testator's  name  and  arms. 
The  testator  then  give    to  seven^    nieces    legacies  in 
blank  thus: 

^  I  give  and  bequeath  to  my  niece  Ann  Baker  the  sum 
*'  pf  £  as  a  legacy." 

The 
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1804.  The  Will  then  proceeded  thas: 


Watson  - 

V.  -    ^  And  I  direct  the  same  legacies  to  be  paid  at  die 

Brickwooi>«   «  end- of  twelve  months  next  after  my  decease  by  my 

"  executor  hereinafter  named.     I  give  find  beqaeadisB 

"  and  singular  my  goods^  chattelsj  personal   estate  and 

^  effects  whiEttsoever  and  wheresoever,  not  hereinbefoie 

"  disposed  of/  unto  my  said  nephew  WUUam  Wood,  Im 

''  executors,    administrators,  and   assigns,  for  ever:  k 

"  paying  thereout  all  and  singular  legacies  and  all  nj 

"  funeral  expences  and  simple-contract  debts;  andwfaere- 

''  as  I  have  at  different  times  borrowed  on  mortgage  and 

''bond  divers   sums  of  money-  of  difierent  persons  to 

*'  enable  me  "to  make  purchases  of  part  of  the  said  ei> 

'' tates  hereinbefore  limited;    and  being    minded,  dut 

^  the  whole  should  be  discharged  in  equal   proportiooi 

•  -     "by  the  said  William  Wood,  Richard  Baker,   Geofgl 

**  Watson  Wood,  such  his  son  so  to  be  appointed  as  afine- 

**  said,  as  they  respectively  shall  b^c^tne  entitled  to  the 

**  possession  of  my  said  estates ;  now  I  hereby  will,  order, 

''  and  direct,  that  all  such  sum  or  sums  ^f  money  as  Ae 

*'  said  William  Wood,  Richard  Baker,   George  WaUtm 

**  FTood,  or  his  son  so  to  be  appointed  as  hereinbefoie 

**  mentioned,  or  the  said  William  Newton,  shall  pay  off 

'*  and  discharge  during  the  time  each  of  them  shall  be  in 

"  possession  of  my  said  estates  undei^  this  my  Will,  and. 

"  also  all  such  sum  and  sums  of  money  as  any  of  tliev 

''  shall  expend  or  be  put  to  in  the  Court  of  Chancery,  or 

''elsewhere,   in  protecting  or  defending  my  said  leaae^ 

**  hold  estate,  and  a  due  proportion  of  any  of  the  tva 

**  last  fines  to  be  paid  from  time  to  time  for  the  renewal 

''  of  the.  leases   tliereof,   shall   be.  a  debt  and  cbai^ge 

*'  against  the  whole   of  such  estates  in  favour  of  the 

**  person  or  persons,   his    and    their  executors,    admi- 

*'  nistrators  and  assigns,  so  paying  oflf  and  dischar^ig 

"  such  sum  or  sums,  for  so  much  money  as  shall  be 

"  actually 
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**  d£tually  so  paid  and  esqpended;  and  I  dsnsct  the '  ilext         JI804; 


'  taker  of  aA  my  said  estates  jmder  this  my'  WiU  to      _ 

*  r^pay  such  sum  and  sums  of  money  as  his  predecessor  p^ 

*  from  time  to  time  shall  ha^e  so  paid  off  :and  expended  BuijCKifvppii:. 
'  to  such  person  or  persons^  and  in  such  manner  as  his 
^  predecessor  shall*  direct  by  any  deed  or  will^  to  be*  by 
^him  duly  executed,  and  for  want  thereof  to  the  «exe^ 
'  cutor  or  administrator  of  such  predecesscMr  from  tim6 
'  to  time,  deducting  from  time  to  time  the  due  shar^ 
'  or  proportion  thereof  of  such  preceding  taker,  until 
'  the  whole  of  such  sum  and  sums  of  money  shall  be 
^  paid  off;  and  I  direct  .the  same  course  to  be  used  by 

*  each  of  the  takers  in  succession  until  th^  fiill  pajnnent 
'thereof,  before  such  next  taker  or  takers. can  have 
'  any  benefit  under  this  my  Will :  it  being  my  will,  aiid 
'  desire,  that  no  part  of  my  estates  be  sold  or  parted 
'  with ;  and  that  all  possible  care  be  taken  and  observed 
'  in  regard  to  such  leasehold  estates,  as  well  with  re- 

^  spect  to  the  renewals  of  leases  from. time  to  time,  ad 
r  with  respect  to  any  dispute^  that  may  at  any  time  here- 
'  after  arise  in  consequence  thereof." 

He  then,  after  some  particular  dii^ctions  as  to  thd 
management  of  the  estates,  gave  to  Atm  Wilson,  a  ser* 
▼ant,  an  annuity  for  life,  leaving  a  blank  for  the  sum ; 
and  directed  each  taker  of  his  sdd  estates  in  succession 
^  pay  the  same.  He  appointed  William  Wood  his  exe-^ 
intfor« 

•  * 

•  The  testator,  by  a  codicil,  dated  the  14th  of  Sepiim^ 
ier,  1801,  particularly  reciting  the  disposition  of  his  freer 
bald  and  leasehold  estates  to  «Slr.  Qumiin  hj  his  WiD, 
gavei  devised,  and  bequeathed,  all  his  said  fi?eebold  and 
leasehold  estate&in  the  particular  places  named,  of  eke- 
where,  which  he  might  be  seised  in,  posselSMsed:  6^'  or 
'    Vol.  IX.  F  F  entitled 
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IfiM.        tetidedf  to  at  the  time  of  his  decease^  unto  JokmBwrk-^ 
mfO0d,  hii  hein,  executon,  and  administrators,  aceordmg 


^  to  Ae  nature  of  such  estates  lespectiyely,   kisttad  of 

BakCKW^ofii.  St  QmntiUf  and  proceeded  thus : 


\ 


€€ 


And  I  wholly  revoke  the  devise  and  bequest  m 
•'^  my  said  Wifl  to  the  said  Tkomas  Si.  Quintm  accord- 
''  ingly;  and  hereby  give  all  the  same  powers  and  aa- 
**  thorkiesi  which  were  given  by  my  said  WiD  to  the  said 
^  I^omat  St.  Q$tmtin,  to  the  said  Jo/m  Birkwoodf  his 
*'  hdrs,  executors,  and  administrators,  according  to  the 
*^,  natuoe  of  the  said  estates  respectively,  to  be  executed 
from  time  to  time  by  the  said  Thomas  Birkuood  in- ^ 
large  and  ample  manner  as  the  said  WilKam  Thomoi 
^  St.  Qumtin  could  or  might  have  exercised  the  same, 
*'  in  case  this  codicil  had  not  been  made ;  and  I  farther 
**  will,  that  the  said  John  Birkwood  and  his  heirs  shaO 
''  and  may,  in  order  to  raise  money  f<Mr  the  payment  of 
''  all  and  singular  my  debts  and  legacies,  with  all  con- 
^'  venient  speed  and  from  time  to  time  mortgage  (with 
'^  the  approbation  of  die  taker  for  the  time  being  of  my 
''  said  estates  according  to  my  said  Will )  a  competent 
^  part  of  my  said  freehold  estates  for  so  much  money 
^  as  shall  be  necessary  for  that  purpose*" 

The  testator  then,  for  the  making  of  such  mortgagt 
from  time  to  time  perfect,  gave  Birkwood  and  his  heirs, 
with  the  approbation  of  such  taker  of  his  said  estates 
for  the  time  being,  full  power  to  mortgage  his  said  free- 
hdd  estates  to  any  person  or  persons,  who  shall  be  wil- 
ling to  advance  thereon  such  sum  or  sums  of  money  as 
shall  be  necessary  for  the  purposcss  aforesaid ;  and  he  di* 
rected  his  nephew  William  Wood  and  every  after  taker 
&x  the  time  being  of  his  said  estates,  by  virtue  of  Us 
aud  Will,  to  keep  down  the  inteiest  half-yearly^   He  diea 

gave 
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jgBkve  Jnn  Wilson  ao  annuity  of  4(ML  for  her  lifi»,  to  b^         ia04. 

{>ai4  quarterly  by  each  of  the  takers  of  his  said  esistes      -^^T'^ 
.  ...  1.       .  1  Watson 

VB^  succession,  with  power  to  distraui,  to  her  separate  ^ 

iis6$  and  he  gave' seyeral  legacies  B&usKwaoD. 

By  another  codicil,  reciting  the  WiQ  and  the  former 
codicil,  the  testator  appointed  another  trustee,  with 
Biriwood;  to  hold  to  them  and  the  survivor,  and  the 
h^ira^  executors,  &c.  of  such  survivor,  according  to  the 
nature  of  the  said  manors  and  hereditaments ;  to  exerw 
(^se  all  the  powers  and  authorities  given  by  his  codicil  in 
as  large  and  ample  manner,  and  upon  the  same  terms 
and  conditions,  as  Birkwood  could  or  might  have  held 
and  exercised  the  same  by  virtue  of  the  former  codidk 
He  then  gave  other  legacies« 

The  bill  was  filed  by  WilUam  Wood,  who  had  taken 
the  name  of  Watson  under,  the  direction  in  the  Will, 
claiming  the  personal  estate,  not  specificalTy  bequeathed, 
dispharged  from  the  debts,  or  at  least  subject  oi^  to  the 
simple-contract  debts.  It  was  admitted,  that  the  Defen^ 
dantjBrtciEtro()cf  was  the  person  meant  in  the  Will  by  the 
naipe  of  Birkwood. 

Mr.  Cox  and  Mr.  Hart,  for  the  Plaintiff. 
Up<m  this  Will  and  the  two  codicils,  taken  together, 
there  is  su£Bicient  to  exonerate  the  personal  estate  from 
die  debts  and  legacies.  The  testator,  having  by  his  Witt 
^lade  distinct  provisions  for  his  debts  and  legacies,  dis- 
tinguishipg  the  debts  by  simple  contract  from  those  by 
Viortgage  and  bond,  has  afterwards  by  the  first  codicil 
totally  varied  that;  directing  Briekwood,  who  was  not 
an  executor,  but  a  stranger  to  the  personal  estate,  to 
xaiae  by  mortgage  of  the  freehold  estates  so  much  as 
diall  be  necessary  for  the  payment  of  afl  his  d^bta  and 
legaciee ;  not  there  distingubhing  those  by  simple  con- 
tract from  those  by  mortgage. .  The'  frame  of  this  Will 

FF«  is 


Watson 
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1804.         is  veiy  different  from  those,   upon  which  the  decisidnk 
against  the  exoneration  of  the  personal  estate  have  been 
made.      This  is  a  specific  disposition  of  the  personal 
Ahickwood.  estate,  charged  in  a  given  way;  not  by  way  of  residue. 

There  is  upon  the  whole  an  express  direction  for  this 
arrangement :  the  provision  by  the  codicil  substituting  the 
power  to  the  trustee  to  mortgage.  Express  words  cer* 
tainly  are  not  necessary;  and,  if  this  Court  is  satisfied 
as  to  the  intention,  that  is  all  that  is  meant  by  the  im- 
plication and  declaration  plain. 

Mr.  WethereU^  for  the  Defendants. 
If  the  personal  estate  can  be  supposed  to  be  exone* 
rated  from  the  debts  by  mortgage  and  bond,  clearly 
it  is  not  exonerated  by  this  Will  from  debts  of  any 
species.  The  general  doctrine  is  established  by  The 
JOtike  of  Ancaster  v*  Mayer {98 ),  Taii  v.  Lord  v.  North' 
vnck{9d)i  and  Hartley  v.  Hurle{\QO)\  all  laying  down 
the  rule,  that  a  mere  charge  will  not  do.  If  that  wai 
sufficient,  T€ut  v.  Lord  Northwick  was  one  of  die 
strongest  cases  for  the  exoneration :  the  simple-contract 
debts  being  expressly  thrown  upon  the  land ;  and  a  dear 
intention  was  expressed  by  the  testator  to  give  his  two 
sisters  of  the  whole  blood  something  under  the  residuary 
disposition;  which  could  not  be,  unless  the  personal 
estate  was  exonerated.  But  the  rule  was  there  kid 
down,  that  for  that  purpose  there  must  be  either  expreai 
words  or  a  sufficient  declaration  of  that  intention;  siet- 
ting  up  the  rule,  as  established  by  The  Duke  of  AncaHer 
V.  Mayer ;  which  appears  to  have  beeii  in  some  degree 
relaxed  by  Lord  Ahanley  in  Burton  v.  KnowlUm  ( 1 ); 
who  afterwards  in  Hartley  v.  Hurle  seems  to  come  to  the 


(98)  1  Bfo.  C.  C.  454.  and  the  note,  106.     See  sbo 

(90)  Ante,  Vol.  IV,  816.  Mr.  Cox's  notes,  2  P.   Will 

(100)  Ante,  Vol.  V,  540.  294.  3  P.  WiU.  d25.  Dobm 

Brydgei  v.  PhiUip»,  VI,  567.  v.  WesUm,  1  BieL  26.  . 

Gray  y.Minnethorpe,  III,  108,         (I)  Ante,  Vol.  Ill,  107. 
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vMone  conclusion.    It  is  true,  this  is  not  by  way  of  re-         1804. 
sidue :  nor  was  it  so  in  The  Duke  of  Ancaster  v.  Mayer, 


Lord  TAurlow  did  not  rest  upon  the  smaH  distinctions  of 

the  case;  the  option,  for  instance,  to  the  executors  to   Brick)¥oo0. 

ieimburse  themselves  out  of  either  the  personal  estate  or 

the  money  to  be  raised  by  the  term ;  though  he  observes 

upon  that  circumstance.     But  his  Lordship  decided  upon 

the  broad  rule.    The  reason  to  be  presumed  for  the 

arrangement  made  by  this  Will  is,  that  the  testator  was 

not  acquainted  with  the  state  of  his  own  affairs;   and 

tmder  the  apprehension  that  his  simple-contract  debts 

would  exceed  his  personal  estate,  intended  only  to  (k>n- 

stitute  an  auxiliary  fund.    The  argument  for  exoneration 

cannot  possibly  stand  upon  the  codicU  alone ;  amounting 

merely  to  a  charge.     Waliery.  Jackson  (2)  is  the  only 

•ease,  in  which  the  circumstance,    that  the  disposition 

Cook  place  at  different  times,  was  relied  on  for  the  exone- 

-ration.    Except  in  Burton  v.  Knowlton  this  point  has 

never  been  put  upon  a  weaker  ground  than  that  taken 

by  Lord  ThurUn^, 


The  Master  of  the  Rolls. 
There  is  no  reason  whatsoever,  either  of  justice  or     Marek  7M. 
/convenience,  to  induce  me  to  depart  from  the  rule  laid 
jdpwn  by  Lord  ThurUno  in  The  Duke  of  Ancaster  v. 
Mayer;  requiring,  that,  in  order  to  exonerate  the  per- 
sonal estate,  there  shall  be  either  express  words,  or  a 
plain  indication  of  that  intention.    Indeed,  I  wish  the 
rule  had  been  still  more  strict;  and  that  nothing  but 
fxpress  wQrds  had  beep  permitted  to  alter  the  course  and 
order  of  the  )aw.     Originally  the  rule  was  so.     I  find. 
Lord  Nottingham  in  his  manuscripts  in  Popham  v.  JSam- 
field  expresses  himself  thus:   "  The  law  charges  th^ 
"  •  debts  upon  the  personal  estate ;    and  nothing   can      [  *454  J 
f'  ilischarge    it    but    exclusive    ^nd    expressly  negative 

"  wor4s  i 

(12)  2  Atk.  024.     I  Wils.  34.    Bunb.  302. 
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1804.         "  words ;  whether  in  tiie  pase  of  htrcM  factuM  or 


Watson 

Brickwood.       However,  after  the  cases  that  have  been  ded4ed,  bis 

too  late  to  say,  it  is  not  open  to  the  Coort  to  collect  from 
the  whole  Will  an  intention  to  exonerate  the  persoinl 
estate ;  though  that  intention  is  not  expressed  by  any 
positive  and  exclusive  words.    In  this  case  it  is  not  con^ 
tended,  that  there  are  any  express  words,  by  which  the 
personal  estate  is  exonerated.    Bpt  it  is  said,  there  is  vf^ 
apparent  intention  for  that  purpose.     Tha>t  there  is  some 
indication  of  that  intention,  I  admit.     But  it  is  not  so 
conclusive  as  to  come  up  to  the  requisition  pf  the  role 
laid  down  by  Lord  Thurlow :  that  is,  a  plain  intention. 
By  directing,  that  the  executor,  to  whom  he  gives  fiJl  his 
personal  estate,  shall  pay  thereout  all  the  legacies,  funeral 
expences,  and  simple-contract  debts,  primd  facie  ihae 
is  some  appearance  of  an  intention,   that  he  does  not 
mean  the  personal  estate  tp  be  liable  to  debts  by  spe- 
cialty.    But  that  alone  upon  the  authorities  is  not  suf 
ficient.     There  must  be  a  charge  clearly  and  distinctly 
upon  the  real  estate,  to  malfe  it  liable.     When  he  de- 
clares his  intention  as  to  the  real  estate,  it  does  not  appear, 
he  had. any  fixed  and  distinct  resolution  by  any  act  of  his 
own  to  throw  the  specialty  debts  upon  the  real  estate: 
but  he  seems  to  suppose,  either,  that  the  personal  ^statCi 
would  not  be  suflScient  both  for  the  simple  contract  an! 
the  specialty  debts ;   or,  that  the  latter  would  of  course 
fall  upoa  the  real  estate ;  and  any  act  by  him  to  tfurbW 
them  upon  the  real  estate  was  not  necessary ;  for  he  has 
not  in  direct  terms  made  $iny  charge  upon  the  real  es!- 
tate:  but  he  takes  it  for  granted,  that  the  real  estate 
will  be  called  upon  for  bond-debts  and  mortgages ;  99A 
his  object  was  to  secure  an  equal  distribution  of  the  btUP* 

tlMiP 

(3)  Post,   Vol.  XI,    186.  deafly   indicated,    aldi<n||k 

L^rdTAttr^bio's  rale,  however,  not  expressly  declared,  sbiU 

seems  more  consistent  with  prevail.    What  is  the  ground 

the  general  principle  of  con-  of  exception  in  this  particiilar 

straction,  that  the  intention,  instance  ? 


Watsok 
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then  among  the  several  devisees,  who  were  to  take  the  1804. 
teti  estate  in  sueeession;  and  no  other  object  whatso- 
ever. His  intention  wjas  not  to  favour  the  executor 
taking  the  personal  estals*  against  these,  taking  the  read  BBiCKwaon. 
estate;  but  to  take  care«  that  those,  who  were  to  take 
die  real  estate,  as  against  each  other,  flhould  beat  the 
burthen  in  equal  proportions^^  All  he  says  as  to  their 
bearing  the  specialty  debts  in  any  degree,  is  included  ka 
the  recital;  that  he  had  borrowed  on  mortgage  and 
bond  divers  sums  to  enable  him  to  purchase  part  of  the 
sud  estates ;  and  being  minded,  that  the  whole  should  be 
discharged  in  equal  proportions  by  the  several  devisees, 
as  they  shall  respectively  become  entitled,  he  direets,  not, 
that  all  the  specialty  debts  and  mortgages  shal  be  paid 
out  of  the  real  estate ;  but,  that  such  sums  us*  any  of 
the  devisees  shall  pay  shall  be  a  charge  against  die 
whole  real  estate :  that  is,  that  if  the  first  devisee  pays 
the  whole,  he  shall  have  a  contribution  from  each  suc- 
cessive taker,  after  allowing  what  he  ought  himself  to 
pay.  What  must  be  the  apportionment  is  not  clears 
Bnt  some  sort  of  apportionment  among  them  be  had  in 
view ;  and  there  is  no  other  intention  appearing  ki  this 
part  of  the  Will  but  that  one  devisee  should  not  be  un- 
duly burthened  by  being  called  upon  for  the  whole.; 
either  upon  the  supposition,  that  his  personal  estate 
should  prove  insufficient,  or  that  the  specialty  debts  and 
•mortgages  were  of  necessity, to  be  paid  out  of  the  real 
estate. 

It  is  then  contended,  that  the  codicil  operates  as  a 
total  exoneration  both  from  the  debts  and  legacies.  The 
codicil  contains  as  complete  a  provision  for  all  debts 
Bnd  legacies  as  can  be ;  that  the  trustee  and  his  heirs 
ahall  and  may,  in  order  to  raise  money  for  payment  of  all 
arid  singular  his  debts  and  legacies,  with  all  convenient 
speed  and  from  tim^  to  tiipe  mortgage,  with  the  appro- 

b^op 
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bation  of  the  taker  for  the  time  being,  a  competent  pari 
of  his  freehold  estates.  But  that  is  noduog  mo^  than 
there  is  in  TaU  v.  l^ard  Nqrthunci.  This  case  is  hardly 
so  strong  in  that  respect ;  for  there  were  more  eircumr 
stancQS  in  that  qasCi  from  whiqh  it  might  have  been 
argued,  that  the  testator  could  not  have  it  in  coptem- 
plation  to  burthen  his  real  estate,  merely  in  aid  of  th^ 
personaL  At  most  this  is  but  the  same  ci^e ;  and  cai|- 
|iot  be  contended  higher  than  as  equivalent  to  that ;  and 
there  Lord  Rosslyn,  adhering  to  Lord  Thurlaw*a  rule, 
said  expressly,  that  the  most  anxious  provision  for  pay- 
ment of  debts  out  of  the  real  estate  will  not  be  suflScient 
to  exonerate  the  personal  estate.  I  am  therefore  of  opt: 
nion,  thill  there  is  no  exoneration  of  the  personal  estat^ 
in  this  case. 


Rolls, 
1804. 
March  22d. 
Power  of  ap- 
poioUnent  to 
or  amoDg  one 
or  more 
yoaoger  chil- 
dren, in  de- 
fault of  ap- 
poiotmenty 
equally. 

One  of  two 

objects  being 

removed  by 

the  effect  of  an       The  trust  of  the  term  of  500  years  was  declared  to 

express  satis-    be,  subject  to  the  jomturc,  if  there  should  be  an  eldest 
faction,  by  way  -  ^ 

of   advance- 

menty  the  other  takes  the  whole,  as  in  the  c|uie  pf  death,  by  analogpr 
to  the  Cnstoms  of  LofuUm  and  York. 

Joint-tenancy  for  life :  the  words  of  severance  being  confined  to  the 
subsequent  limitations. 


FOLKES  V.  WESTERN. 

"D  Y  articles  previous  to  the  marriage  of  McucimiBoB 
Western  and  EUssabeth  Folkes,  dated  the  29th  of 
January,  1763,  it  was  agreed^  that  certain  funds  of  stock 
should  be  sold ;  and  the  money  laid  out  in  lands,  tp  be 
settled  to  the  use  of  Maximilian  Western  for  life ;  re- 
mainder to  trustees  to  preserve  contingent  remainders; 
remainder,  subject  to  a  provision  for  a  jointure,  to  tru»> 
tees,  for  a  term  of  500  years;  with  remainders  ^o  the 
sons  and  daughters,  in  the  usual  course  of  strict  settle- 
ment; and  to  MaximiUan  Western  in  fee. 
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K» :  only  80»  of  the  marriage  and  one  or  more  duld  or  I804. 
•cbfldren^  then,  that  the  trustees  shonld  after  the  decease 
<if  MaximiUan  Western  and  Elizabeth  FolkeM^  or  during 
4;heir  joint  lives,  if  they  should  so  direct,  by  deed,  attested  WlBSTWir^ 
by  two  witnesses,  raise  out  of  the  rents  or  by  mortgage 
or  sale  the  sum  of  4000/.  for  the  portions  of  such  child 
er  children,  being  daughters  or  younger  sons:  the  ^ame, 
if  there  should  be  more  than  one  such  younger  child, 
to  be  allotted  to  any  such  one  or  more  of  such  children, 
in  such  shares,  and  to  be  paid  at  such  times,  and  with 
such  conditions  or  limitations  over  for  the  benefit  of 
some  or  one  of  such  children,  as  Maximiliian  Western 
and  Elizabeth  Folkes  should  jointly  by  deed,  attested  by 
two  witnesses,  or  as  the  survivor  of  them  by  deed  or 
Will  executed,  as  therein  directed,  should  appoint;  and, 
for  want  of  such  appointment,  to  be  divided  amongst 
such  children  in  equal  shares :  the  shares  of  the  daugh- 
ters to  be  transferable  at  the  ages  of  21  years  or  days  of 
marriage  respectively;  and  it  was  declared,  that  in  cas^ 
of  daughters  attaining  21  or  marjrying  in  the  life  of  Max^ 
imilian  Western  and  Elizabeth  Folkes,  or  the  survivor^ 
the  portion  of  each  such  daughter,  or  such  part  thereof 
as  should  not  have  been  sooner  raised,  should  in'4e£ELul(; 
of  any  such  direction  or  appointment  be  raised  or  pai4 
*in  six  months  after  the  decease  of  them,  &c«  with  interest; 
at  4/.  per  cent,  from  the  death  of  such  survivor;  and 
that  the  portions  of  daughters  marrying  or  attaining  21 
during  the  life  of  Maximilian  Western  and  Elizabeth 
Folkes,  or  the  survivor  of  them  should  be  vested  interests ; 
and,  that  if  MaximiUan  Western  shotdd,  in  his  life-time^ 
'give  to  any  such  daughter  in  marriage  any  sum  or  sums  for 
or  towards  her  portion, tmless  he  should  in  writing  declare 
it  not  to  be  for  or  towards  her  portion,  such  daughtier 
should  after  the  decease  of  the  survivor  oi  Maximilian 
Western  and  Elizabeth  Folkes  receive  only  so  n^uch  fas- 
thei^  portion  as  with  the  sum  so  advanced  in  hb  life-tiBaie 
would  make  up  the  portion  so  provided  for  h^r  by  wfi 

articles. 

By 
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By  the  stone  articles  EUxabeih  Fatten  covenanted, 
she  should  attain  the  age  of  21,  to  setde  certain  fimds 
and  estates  to  similar  uses  and  trusts:  the  trust  as  to 
the  portions  being,  dbat,  in  case  there  should  be  an  odI^ 
son  and  any  daughters,  4000/.  sKould  be  raised  as  an 
increase  of  the  portions  before  provided  for  such  daugh* 
ters;  payable  at  the  same  times,  and  subject  to  the  like 
provisions,  &c. 

The  i^sue  of  the  marriage  was  one  son,  Maximilian, 
and  two  daughters,  EUxabeih  Lhyd  and  Frances  Sirick" 
fand. 


By  the  settlement,  made  on  the  marriage  of  Mr.  and 
Mrs.  Hoydj  Maximilian  WeHem^  the  &ther,  covenanted, 
that  he,  his  heirs,  &c.  woidd  either  in  his  life  or  die 
life  of  the  survivor  of  him  and  his  wife,  or  in  nz 
months  after  the  death  of  such  survivor,  pay  10,0002^ 
fmd  in  the  mean  time  400/.  a-year  upon  the  trusts 
therein  declared,  charged  upon  his  real  and  personal 
estate ;  and  it  was  declared,  that  the  sum  of  10,0002.,  so 
covenanted  to  be  paid,  should  be  deemed  a  satisfaction  qf 
all  such  claims  as  EUxabeih  then  had  or  was  entitled  to, 
or  as  she  or  Frances  SackviUe  Lhyd  in  her  right  shodd 
or  might  become  entitled  to  out  of  the  said  sum  of  80pOJ«, 
secured  by  the  said  settlement,  or  any  part  of  the  said 
sum. 

Maximilian  Western,  the  father,  by  hi$  Will,  dated 
•the  3d  of  January,  1799,  devised  and  bequei^thed  certain 
estates  and  funds,  in  trust,  for  the  payment  of  SKXfiL 
between  his  twq  daughters,  qr  to  the  survivor  of  thenif 
ill  addition  to  the  8000/.,  before-mentioned;  and  to  be 
secured  to  his  two  daughters,  or  to  the  survivor  of  them, 
for  life;  then  to  their  respective  first  and  other  sons  in 
tail ;  then  to  their  respective  daughters  in  tail,  with  cross 
r^naindors :  if  there  should  be  no  issue,  then  to  his  two 

sisters  or  the  survivor  for  life,  apd  their  sons  and  dai^- 

ters 
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%ers  bi  ta3,  with  i^mainderB  over;  and  h^  gave  all  the  1904. 

test  of  his  fbrtune^  real  and  personal  of  what  nature  ^v"^'^^ 

akid  kiittd  soever,  to  his  daughters,  share  and  share  alike,  ^. 

jmbject  tor  ddbftd^  &c.     The  testator  died,  leaving  his  Wbstbbn, 
wife  sutviving. 

The  B31  was  filed  by  the  trustees.  The  cause  came 
pti  for  further  directions  upon  the  Master's  Report, 
fitating  these  instruments  and  Circumstances. 

Mr.  Richards,  for  the  Defendants  Lloyd  and  his 
Wife,  and  Mr.  Raynsford,  for  those  in  Remainder, 
Contended,  that  the  widow  has  no  right  to  appoint  to 
jone  of  the  children ;  that  the  power  was  gone,  or,  at 
>nost,  that  she  might  appoint  part  to  Mrs.  Siriciland\ 
and  what  she  does  not  appoint,  or  what  is  appointed  to 
*Mrs.  Lloyd,  wiH  sink  into  the  estate^ 

*  /    Mr.  Romilly,  for  Mrs.  Strickland, 

Insisted,  as  to  the  last  question,  that  the  effect  of 
jgpving  the  10,OOW.  to  Mrs,  Lloyd  is  to  give  the  8000/. 
'entirely  to  Mrs.  SiricUand.  Any  appointment  therefore 
fs  become  impossible:  no  objects  existing,  between  whon^ 
the  appointment  can  be  made.  The  10,000/.  is  given 
"expressly  in  satisfaction  of  all  claim  Hinder  the  other 
'Settlement.  It  is  the  same  thing  as  if  Mrs.  Lloyd  was 
'dead,  and  there  was  only  one  younger  child ;  who  would 
"be  entitled  to  the  whole.  As  in  the  cases  upon  the 
custom  o(  London  and  Yorfc,  an  advancement  depriving 
4he  child  of  a  share  of  the  orphanage  part,  the  re- 
tetfUning  children  take  the  whole  among  them,  the  father 
-liot  being  entitled  to  the  share  of  the  child  advanced, 
'the  consequence  of  one  child  receiving  10,000/.  is,  that 
^ne  candidate  under  the  power  of  appointment,  which 
^was  in  both  Mr.  and  Mrs.  Western,  is  removed ;  and 
the  other  child  alone  remains  to  take  the  whole  sum 
pf  8000/. 

AnothefT 
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Another  question  is.   Whether   under  the  Will   the 
two  daughters  take  as  joint-tenants  for  life :  or.  Whether 
^^  the  intension  of  a  tenancy  in  common  sufficiently  appears; 

JVest^rv.     and  th^t  it  should  go  to  the  survivor  only  in  the  event 

of  the  death  of  one  during  the  life  of  the  testator. 

Mr.  Stanley^  for  the  widow,  contended  for  her  power 
to  appoint  the  whole  fund;  observing,  that  would  bp 
the  only  means  of  making  the  fortunes  at  all  equal. 

TJte  Master  of  the  Rolls. 
The  provision  in  the  marriage  settlement  of  Mrs.  Uoyd 
was   made  without  attending  to  the  situation,  in  which 
the  fortunes  of  these  ladies  stood.    That  provision  w«|i 
made  upon  the  supposition,  that  they  had  definite  in- 
terests.    But  they  had  merely  contingent,  possible,  iQr 
terests,  to  aris»  under    the  appointment,   and  definite 
interests  only  in  de&ult  of  appointment    If  they  had 
definite  interests,  under   such  a  provision  the  interest 
belongipg  to  Mrs.  Lloyd  would  have  sun]c,  not  to  be 
I'aised;  ^nd  therefore  no  charge  upon  tl^e  estate  |n  re- 
spect qf  it,  being  satisfied.     But  as  Mrs.  Uoyd  bad  no- 
bbing, that  s)ie  could  make  the  subject  of  bargain  with 
her  father,  that  she  could  give  up,  but  the  whole  being 
^Uscretionary,  depending,  ^rst,  upon  the  father  and  mqr 
ther,  and  afterwards  upon  the  survivor,  how  can  I  say* 
l^ny  definite  proportion*  of  this  has  sunk?  To  what  thep 
js  it  to  be  compared?  There  is  no  analogy  bi|t  that  of 
In  oases  open  the  custom  of  London^    Jn  thps^  cases  one  should  think* 
f    A^^^y^   f  primdfade  the  effect  of  advancement  by  the  father  wouW 
f   t     f    d.      ^  to  increase  the  p^rt  of  the  estate,  of  which  he  wouU 
vanoemeiit  is    ^^®  power  to  dispose :  but  it  was  held  otherwise ;  tbi^ 
only  to  remove  ^^  had  no  effect  except  tp  remove  that  child   entirely 
that  child  oat  put   of  the  way,   and    tp    increase    the  shares  of  th^ 
of  the  way,  others 

and  increase 

the  shares  of  the  others ;  not  to  mcrease  the  part,  of  which  the  father 
would  have  power  to  dispose. 
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others (4).  This  provision  must  have  the  same  effect; 
removing  Mrs,  Lloyd:  putting  her  out  of  the  question 
altogether;  as  if  there  never  had  heea  such  a  child, 
Therefore>,before  the  power  ever  arose^  there  ceased  to 
t>e  objects ;  for  it  is  impossible  Mrs.  Western  can  give 
any  thing  to  Mrs.  Lloyd.  That  is  expressly  stipulated : 
and  she  is  iiicapable  of  receiving  any  more  than  if  she 
was  dead.  The  consequence  is,  that,  one  of  two  objects 
being  removed^  the  pther  must  of  necessity  take  the 
whole :  the  party  having  the  power  of  disposition  losing 
that  power  (5). 

As  to  the  question  upon  the  WiO,  it  must  necessarily 
be  held  a  joint-tenancy  for  life,  with  several  remainders* 
As.  to  the  estate  for*Ufe>  there  are  no  words  to  make  a 
tenancy  in  common. 


l80l. 


(4)  See  ante.  Lord  Kirkcud- 
bright V.  Lady  Kirkcudbright, 
Vol.  VIII,  61. 

ifi)  See  Boyk  v.  The  Bishop 


of  Peterborough,  ante,  Vol.  I, 
299,  and  the  note,  310.  Noei 
V.  Ln-d  Walsinghatn,  2Sim.Sf^ 
Stu.  99. 


F0LKB8 

V. 


DAVIES  r.  DAVIES. 

npHIS    cause   havii^  stood  some  time  for  judgment, 
one  of  the  Defendants  died  in  the  interval ;  and  the 
auit  had  not  been  revived,  when  set  doWn  for  judgment. 

.  Mr.  Richards,  for  the  Plaintiffs,  said,  it  was  settled  in 
^ones  V.  DaviSf  in  the  Court  of  Exchequer^  that  the 
death  of  a  Defendant  does  not  necessarily  prevent 
judgment. 

'Judgment  was  pronounced  accorduigly  by  the  Lqrd 
Chancellor  a  few  days  afterwards. 


1804. 

March  21st. 

The  death  of 
one  of  the  De- 
fendants does 
not  necessarily 
prevent  jadg- 
ment 
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Maaitih  2eth 

AprU  19th. 
A  special '  Ja- 
risdiction  nn- 
der  an  Act  of 
Parliament 
moat  be  strict- 
ly foDowed. 
Therefore  un- 
der the  Act, 
prerenting  the 
necessity  of  a 
recovery  by 
tenant  in  tail 
of  land  to  be 
purchased, 
each  party 
most  petition. 


BAYNES  V.  BAYNES. 

T.TNDEB.  a  covenant  ii>  a  marriage  settlement  the  sunri 
of  1000/.  was  to  be  laid  out  in  real  estates;  to  be 
settled  upon  the  father  for  life ;  with  remainders  to  the 
children^  as  tenants  iti  common  in  tail. 

There  were  six  children ;  two  of  whom  petitionea  uih 
der  the  late  Act  of  Parliament  (6),  to  prevent  the  neceflr 
sity  of  suffering  a  recovery.  The  other  children,  not 
having  presented  any  petition,  wished  to  have  the  bene- 
fit of  the  Order. 

7%e  Lord  Chancellor  took  the  objection,  that  the 
Court  had  no  jurisdiction  under  this  Act  of  Parhament 
except  upon  the  petition  of  the  party;  and  therefore 
they  must  all  petition. 

The  other  children  petitioned  accordingly:  but  Mr. 
Thomson,  on  their  behalf,  submitted,  that  it  was  unne- 
cessary; and  the  Act  of  Parhament  is  compUed  with  by 
coming  in  under  the  Order. 

The  Lord  Chancellor. 
In  all  these  Acts,  that  say,  the  aj^Ucation  must  be 
by  petition,  the  party  cannot  apply  by  motion.  A  rule 
laid  down  by  the  Court  itself,  prescribing  the  mode  of 
acting  upon  petition,  the  Court  itself  may  dispense  with. 
Btit,  where  an  Act  of  Parliament  has  directed  the  ap- 
plication to  be  by  petition,  the  Court  has  no  jurisdietioR 
except  in  the  mode  prescribed. 

(6)  Stat  40  Geo.  Ill,  c.  56.  For  other  points  with  refer- 
ence to  this  Statute,  see  ante,£r  parte  Frith,  Vol.  VIII,  609, 
and  the  references  in  the  note,  1, 612. 
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1004. 
THOMAS  V.  LETHBRIDGE.  AprUnth 

and  IBlil. 
T^R.  HALLt  ^^  the  Plaintiff,  moved,  that  the  De-    An  Answer 
fendant  should  be  committedi  as  guilty  of  a  Con-  deariy  etaiive 

tempt,  by  putting  in  an  Answer,  clearly  evasive.  ^P®*^  ^®  "®* 

of  it,  and  no 

For  the   Defendant  it  was  insisted,   that  they  must     ,    .     be     n- 

proceed  in  the  usual  course  by  attachment.  sidered  in  iu-* 

tare  a  Con- 
The  Lord  Chancellor.  tempt 

At  first  I  thought,  such  an  answer,  notoriously  eva- 
sive, might  be  considered,  as  it  really  is,  ^  contempt. 
But  I  found,  the  Coiu*t  had  been  in  the  habit  of  holding, 
that,  where  an  order  was  made  to  plead,  answer,  or 
demur,  not  demurring  alone,  such  an  evasive  answer  as 
this  was  sufficient  to  make  good  the  condition ;  and  that 
was  not  merely  the  course  of  practice ;  but  the  specific 
question  had  been  before  Lord  Thurlow  in  a  particular 
case.  It  occurred  to  me,  and  still  remains  my  opinion, 
that,  if  the  answer  appears  upon  the  face  of  it  so  noto- 
riously evasive,  as  I  think  this  answer  is,  the  Defendant 
not  expkining,  how  it  happens,  that  he  can  put  in  no 
better  answer,  therefore  not  pledging  himself,  that  be 
does  the  best  he  can,  it  ought  to  be  considered  an  attempt 
to  baffle  the  Court,  and  make  all  its  proceedings  ridicu«- 
lou9«  If  the  Master  of  tfte  Rolls  should  be  inclined  to 
join  in  a  General  Order,  that  such  an  answer  shall  be 
considered  a  contempt  of  the  Court,  I  should  concur  in 
the  opinion,  that  something  ought  to.  be  done  to  correct 
this.  But  it  is  difficult  so  to  treat  it  with  reference  to 
the  time  past.  I  think  therefore,  in  this  instance,  the 
Plaintiff  must  proceed  by  the  regular  course  of  attach- 
ment :  but  let  the  motion  be  made  the  first  day  of  Term, 
when  the  Master  of  the  Rolls  will  be  present  In  all 
such  cases  the  Court  ought  to  call  upon  a  Defen- 
dant, 
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1804.  dant,  putting  in  such  an  evasive  answer,  to  state  somtf 

reason,  that  may  account  for  his  treating  the  Court  with 
such  apparent  contempt. 


Thomas 

LeTH  BRIDGE. 


April  lart^   .      On  the  first  day  of  Easter  Term,  the  Lord  Chancel* 

LOR  said,  he  had  mentioned  this  motion  to  the  Masier 
of  the  Rolls;  who  agreed  with  his  Lordship,  that,  how- 
ever proper  it-, may  be  to  make  a  regulation  upon  tbb 
subject  for  the  foture,  it  was  impossible  in  this  instance 
'  to  treat  this  as  a  criminal  proceeding,  and  tlie  party  as 

.  guilty  of  a  contempt. 

1«Jq  Order  therefore  was  made  (7). 

,        ^         -   •  -  • 

(7)  Ante,  Tamkin  v;  Lethbridge,  178.    See  the  note,  VoL 
VIII,  527. 


1804.  £aST  INDIA  COMPANY  r.  BQDDAM. 

April  2Ut. 
Relief  upon  a    TN  1796  Alexander  Mdekonochie  borrowed  from  tte 

lost  Bond  Plaintiffs  10,000/.;    and  to  secure  the  re-payment, 

against  Sure-    he,  and  Boddafh,  Sibbald,  arid  Brodie,  as  sure^es,  exe- 

ties,  the  i'nn-  (juted  a  joint  and  several  bond,  with  condition  for'pay- 

/^,     .    .        nient  on  or  before  the  10th  of  March,  1801,  with  inte-* 
of  the  Jons- 

diction  upon  '^^^'    Mackonochie  went  to  the  East  Indies ;  and  paid 

giving  an  ic-  ^^^  interest  up  to  the  15th  of  March,  1799.     No  pay- 

demnity  ment  being  made  upon  the  bond  afterwards,  the  bill  was 

against  de-  filed  in  December,  1801,  against  the  obligees;    stating, 

mands  of  the  ^^^  Mackonochie  was  out  of  the  jurisdiction  ;  suggesting, 

I'lamtins,  or  ^^^  ^^  bond  was  lost ;  praying  payment ;  and  offering 

:  ,  dn  indemnity ;  as  the  Court  shall  direct, 

ing  under  -^  ' 

them,  by  virtue 

of  the  9ond,         ^^^  Defendants  Boddam,  Sibbald,  and  Brodie,  by  their 

and  such  costs,  answer  objected,  that  the  indemnity  offered  by  the  Plam- 

damages,  and  tiffi 

expenses,  as  the  Defendants  may  be  pat  to  by  the  bss  of  the  Bond. 
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BODDAM. 


tiffs  was  against  all  claims  and  demands  upon  or  in  re-  1804. 

spect  of  the  bond  by  the  Plaintiffs,  or  any  person  or  „  ""^^ 
persons  claiming  under  them;  insisting,  that  the  Plaintiffs  Company 
having  lost  or  mislaid  the  bond,  ought  also  to  indemnify 
these  Defendants  in  respect  o£  the  pajrment  as  between 
them  and  the  Defendant  Mackanochie,  the  principal 
debtor,  who  might  object  to  pay  them  without  having 
the  bond  deUvered  up  to  him. 

By  the  decree,  pronounced  at  the  Rolls  on  the  2d 
o{  November^  1802,  it  was  directed,  that  the  Plaintiffs 
should  execute  to  the  Defendants  Boddam,  Sibbald, 
and  Brodie,  a  proper  indemnity  against  all  demands  by 
themselves  or  any  persoQ  or  persons  claiming  under  them 
or  by  virtue  of  the  bond ;  and  that  thereupon  the  De- 
fendants should  pay  to  the  Plaintiffs  the  principal  and 
interest. 

From  that  decree  the  Defendants  Boddam,  Sibbald, 
and  Brodie,  appealed. 

Mr.  Richards  and  Mr.  Cox,  for  the  AppeaL— The 
Attorney  General,  the  Solicitor  General,  and 
Mr.  Wyatt,  in  support  of  the  Decree. 


The  Lord  Chancellor. 
This  is  a  joint  and  several  bond.    The  obligation  im- 
posed by  such  an  instrument  is,  as  between  the  obligors 
and  obligee,  that  all  the  former  are  principal  debtors: 
biit  they  have   remedies   among   themselves,  as  sureties 

•       •       • 

have  against  sureties;  and  three  of  them  have  such  re- 
medies as  sureties  have  against  the  prindpaL  The 
obUgatipn  upon  the  East  India  Company  is  to  deliver 
up  the  instrument  to  those,  who  pay  the  demand,  en- 
forced by  suit ;  and  if  they  cannot  deliver  it  up,  to  put 
the  party  in  the  same  situation,  as  to  expence  of  every 
Vol.  IX.  GG  species; 
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JUast  Indih 

OOMPAMt 

9. 
JBODDAM. 

JorisdictioQ  of 
Equity  upon 
lost  Bonds 
very  ancient : 
founded  opon 
the  want  of 
remedy  at  law, 
without  Pro- 
fert ;  till  that 
jurisdiction 
was  lately  as* 
sumed. 


«peciea ;  which  is  a  necessary  coilae^eiioe  of  thtir  ll^ 
capacity  to  delirer  it  tip« 

The  jurisdiction  of  this  Court  upon  lost  bonds  is  very 
ancient:  founded  upon  a  notion^  acknowledged  until  a 
very  late  period,  that  there  was  no  remedy  at  law  upon 
a  lost  bond ;  as  you  could  not  make  Prt^ert  (  8  ).  If  the 
bond  was  by  a  single  obligee,  the  party  sued  in  tUi 
Court ;  stating  in  his  bill>  that  the  bond  was  lost ;  and 
accompanying  his  bffl  with  an  affidavit,  that  it  was  lost; 
not  as  evidence  of  the  loss ;  but  as  a  security  for  the 
propriety  of  jurisdiction.  The  Defendant  must  by  his 
answer  either  admit,  that  the  bond  is  lost,  or  must  put 
the  Plaintiff  upon  proof;  and  if  it  was  a  simple  caao^ 
between  A*  and  B.^  the  indemnity  would  follow  of  course^ 
an4  the  creditor  must  indemnify  himself  against  aO 
the  expence ;  though  not  by  the  effect  of  suit.  The 
jurisdiction  of  Courts  of  Equity  is  infinitely  more  con- 
venient ;  when  considered  as  attaching  upon  sevt ral 
Defendants,  all  liable  to  the  same  debt;  with  mutua) 
remedies  against  each,  other ;  to  make  a  complete,  effec- 
tual, adjustment.  The  form,  in  general  cases  at  least, 
requires  a  person,  suing  upon  a  lost  instrument,  to  bring 
before  the  Court  all  the  parties  liable;  to  the  intent, 
that  the  question  of  fact,  upon  which  the  jurisdiction 
arises,  may  be  decided,  not  only  between  the  Plaintiff 
and  the  Defendants,  but  as  between  the  Defendants 
^mselves;  and,  that  question  of  fact.  Whether  the 
instrument  is  lost,  or  not,  being  aettledj  that  they  shoidd 
have  the  ground  laid  of  their  effectually  denuuidii^ 
against  each  other,  accordii^  to  the  Equities  subsistiiif 
between  them. 


Another  rea-        There  is  another  reason,  why  Courts  of  Equity  were 

son  for  the  ex-  supposed  to  have  an  exclusive  jurisdiction  upon  thisj 
elusive  juris-  ^^ 

p  (8)  As  to  the  consequences      Law  in  these  cases,  see  the 

lost  ^nd     '      ^^  ^®  jurisdiction  assumed  at     note,  ante.  Vol.  V,.  32& 
the  difficulty  of  securing  indemnity  at  law. 
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dMi;  iiideninity  W89  not^o  fkimljifc  at  Law;  and  they  did 
not  know  bow  to  manage  it.  It  is  now  rery  familiar  at 
Law:  but  great  difficulty  arises  upon  it.  This  Court 
tends  it  td  the  Master ;  who  judges  upon  all  the  circum- 
INianoes :  if  a  real  indemnity  is  called  for^  the  validity  of 
Ihe  title,  aiid  all  the  circumstances,  may  be  there  ex*- 
Mlined  to.  Eyen  the  Statute  Law  has  gone  a  great  way 
to  recognise  the  exclasive  jurisdiction:  a  Statute (9) 
bsrring  passed  in  King  WiUianiB  tjpie  expressly  to  permit 
Ji  creditor  to  recover  upon  a  lost  Bill  of  Exchange,  and 
thie  debtor  to  call  for  an  indemnity.  That  was  not 
necessary  according  to  modem  doctrine*  The  difficulty 
is  greater  upon  a  BiU  of  Exchange.  How  can  a  Court 
of  Law  contrive  an  indenmity  ?  In  a  case  before  me, 
in  the  Court,  of  Common  Pleas,  the  declaration  was 
upon  a  lost  Bill  of  Exchange,  but  for  a  small  sum,  about 
60/;  The  Plaintiff  in  the  action  proves,  that  he  offered 
to  indemnify.  Suppose,  he  proves,  that  he  proposed 
the  security  of  a  man,  in  the  highest  credit  at  that  time, 
but,  who  became  a  bankrupt  an  hour  afterwards.  Is 
Aat  an  indemnity  ?  Yet  upon  that  loose  sort  of  evidence, 
that  the  person  proposed  is  of  great  credit,  the  money 
is  pud ;  and  in  the  instance  of  a  Bill  of  Exchange  the 
{Nnrty  may  be  called  upon  to  pay  again. 


1804. 


EAst  India 
Company 

BODBAtf. 


^  In  the  present  case  all  the  parties  liable  are  not 
bit>Qght  before  the  Court :  but  that  objection  cannot  be 
taken;  as  the  cause  has  been  brought  to  a  hearings 
The  question  then  is.  What  is  the  indelhnity,  which 
tader  the  circumstances  the  Court  should  give:  I  do 
not  say,  which  the  Court  is  in  the  habit  of  giving ;  foi 
I  beUeve,  no  case  is  to  be  found,  in  which  the  Court  has 
been  called  upon  in  its  decree  to  shape  the  indemnity 
to  be  given,  where  the  principal  debtor  was  not  before 

the 


(9)  Stat.  9  c%  10  Will.  Ill,  c.  17.  s.  3. 

G  G  2 
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the  Court.  The  diffiMlty  as  to  pleading  at  Uw  upon 
the  subject  of  Prqferi,  that  always  struck  my  mind^  is 
this.  If  you  say  at  law^  that  a  lost  instrument,  averring 
and  proving  it  to  be  lost,  is  a  ground  for  maintaining  an 
action,  and  it  is  confined  to  the  case  of  one  obligee  in 
a  bond,  it  is  more  simple,  if  not  less  difficult.  That 
there  is  danger,  may  be  illustrated  by  the  case  I  have 
mentioned  (10)  of  an  annuity,  with  a  bad  memorial; 
and  the  grantee  thrfws  the  deed  into  the  fire;  and 
gives  evidence,  that  it  is  lost.  That  makes  the  memorial 
good ;  imless  the  contents  of  the  Annuity  Deed  can  be 
proved.  But  where  more  than  one  person  are  liable 
upon  the  same  instrument,  this  must  be  attended  to. 
Is  an  obligee  to  recover  against  a  surety  in  a  separate 
action :  the  Defendant  putting  his  defence  upon  eveiy 
ground,  on  which  it  can  be  put,  by  every  species  of 
pleading,  non  est  factum,  and  all  the  other  pleas ;  and 
that  action,  not  only  to  conclude  him,  but  to  afford  him 
an  action  against  all  the  other  parties,  upon  the  ground 
of  die  judgment  against  him?  Suppose  afterwards,  that 
surety  comes  for  a  contribution ;  or  means  to  I' sue  the 
principal:  what  is  his  form  of  action?  Is  it  dear,  that 
he  is  only  to  declare  upon  the  judgment  ;*^or,  if  a  decree 
is  obtained  here  against  any  of  them,  to  say  only,  that 
Equity  has  compelled  him  to  pay  ?  If  so,  the  contract 
must  be  understood  to  be,  that,  if  ^the  creditor  loses  his 
security,  the  obligors  are  to  trust  their  defence  to  that 
one,  whom  the  creditor  chooses  to  sue;  and  he  must 
be  at  liberty  to  make  all  the  defences,*' and  to  [put  in 
every  plea,  that  can  discharge  him.  If  tliey  are  at 
liberty  so  to  declare,  there  is  not  only  some  inconve- 
nience, but,  what  is  more  applicable  upon  this  occa- 
sion, considerable  costs  and  charges  are  incurred  by 
the  surety,  seeking  for  contribution,  or  re-payment  from 
the  principal. 

If 


(10)  Set  ante,  Vol.  VII,  19,  20.    VI,  818. 
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If  the  jurisdiction  here  went  upon  the  ground  of  an 
obligation  upon  the  creditor  to  keep  the  security,  in 
order  that  it  might  be  delivered,  up,  or  to  put  the  debtor 
precisely  in  the  same  situation  as  if  that  security  had 
been  delivered>  up,  I  doubt,  whether  the  consequences  of 
this  doctrine,  that  there  may  be  a  recovery  at  law  with- 
out Profertf  have  been  sufficiently  considered,  to  autho- 
rize me  to  say,  there  is  not  such  a  possibility  of  future 
expence  with  reference  to  both  jurisdictions,  that  it  is 
proper  the  indemnity  should  be  extended,  so  as  to  cover 
every  demand  consequential;  which  cannot  injure  the 
person  upon  whom  the  obHgation  is  imposed  to  hold 

'  the  instrument  safe,  and  to  cover  the  person  entitled 
to  have  it  kept  and  deHi^red  up.  Thb  indemnity  there- 
fore ought  to  be,  not  only  against  the  demands  of 
the  Company,  or  persons  claiming  by  assignment  .from 
them,  ( which  I  take  to  be  the  meaning,  of  *'  persons 
**  claiming  under  them  by  virtue  of  the  bond"),  but 
against  demands  by  them  or  person^  claiming  under  them 
by  virtue  of  the  bond,  and  against  such  costs,  damages^ 
and  expences,  as  they  may  be  put  to  by  the  loss  of  the 
bond.  That  would  not  include  the  costs  of  recovering ; 
but  only  such  as  the  Defendants  may  be  put  to  in  con«- 
sequence  of  the  loss ;  to  which  they  would  not  be  ex- 
posed, if  it  had  not  been  lost.  I  have  the  less  difficulty 
in  this ;  as  it  is  admitted,  the  Master  of  ihe  RoUs  in- 

.  tended  to  give  an  indemnity  in  the  usual  form. 


1804. 


East  India 
Company 

BODOAM* 


The  Decree  was  varied  accordingly  (  11 ). 


(11)  Anitt  Ex  parte  Cheen- 
way,  Vol.  VI,  812.  Post, 
Sedgrave  v.  Seagrave,  XIII, 
439.    JRfoffop  V.  fiidon,  XVI, 


430.  APetitioiiforare-heaF- 
iog  of  this  Appeal  was  dis- 
missed,  post.  Vol.  XIII,  421. 
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,  Rolls. 

1804.  COLLIS  V.  BLACKBURN. 

April  2Qth. 
MamtoiiaDM     JAMES  COLLIS  by  his  WiU,  after   some  legades, 
decreed  to  g^^^  ^  y^  freehold,  copyhold,  and  leasehold  et- 

.    i*  .1.    i*      ^tes  and  all  the  .residue  of  hk  personal  estate,  to  his 
out  of  the  for- 
tane  beaaeatk-  ®x^^^^^^  5  upon  trust  to  sell,  and  to  collect  the  persooai 

ed  to  them  by  ^^^^ »  ^^^y  ^^^  payiug  his  debts  and  legacies,  to  invest 
their  grand-  the  residue  in  Grovemment  Securities ;  and  out  of  die 
father,  thoagh  interest  and  dividends  he  gave  annuities  of  4(ML,  SDL^ 
no  direction  and  25/.,  respectively  to  his  three  daughters,  an  41^ 
for  it  in  the  ^^^  of  «8/.  to  his  son  John  CoUia  and  hia  wife  for 
'  their  lives  and  the  life  of  the  survivor,  and  an  anninty 


^  '  of  50/.  to  Susan  HcM,  the  daughter  of  his  houae-ieep^l 
and  upon  &rther  trust  to  lay  out  the  interest,  divH 
dends,  &c.  of  such  trust  monies,  after  payment  of  the 
annuities,  on  Government  Securities,  so  that  the  excess 
mi^t  accumulate ;  and  together  with  the  monies,  sd  as 
aforesaid  to  be  invested,  to  be  a  fund  for  the  legacies 
after  given  and  directed  to  be  paid ;  and  to  be  eventually 
divided  between  the  several  persons,  who,  as  after  men- 
tioned, might  by  survivorship  be  eventually  entitle^  ta 
the  same. 

•  The  testator  also  directed,  that  his  executors  diould 
transfer  to  Susan  Hall  and  to  each  and  every  of  his  grands 
children,  the  children  of  his  sons  and  daughters,  James  • 
ColUs  (except  Thomas  CoUiSy  his  son),  Francis  Collis, 
John  ColliSf  Sarah  Reed,  (except  CoUis  Reed,  her  son,) 
Mary  Stevens  and  Ann  Steele,  who  were  then  living,  so 
much  of  the  said  trust  monies  as  would  produce  200/.  to 
each ;  such  transfers  to  be  made  to  them  respectively, 
when  and  as  they  should  respectively  attain  the  age  of 
21  years,  or  on  the  day  of  marriage,  if  females,  but 
without  interest  in  the  mean  time;  and  as  to  all  the 
residue  of  the  said  trust  monies,  which  should  remain 

after 
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after  the  death  of  the  said  several  annuitants,  and  pay-         1H64* 
ment  of  all  arrears  of  their  annuitiesy  and  the  legacies 


before  givenj  upon  trust,  to  transfer  and  divide  all  such  ^ 

trust  monies,  and  all  and  every  such  parts  of  his  estate  Blackbujin. 
and  effects  as  should  then  remain  or  be  in  the  hand/i  of 
his  executors  or  the  survivors,  &c.  among  iSusanHaU 
and  eadi  of  the  aforesaid  grand-children  (  except  Thomas 
CoUUvad  CoIUm  Reed),  who  should  be  then  living,  share 
and  share  alike. 

After  the  death  of  the  testator,  the  bill  was  filed  by 
the  grand-children,  to  have  the  Will  established.  The 
Master's  Report  stated  the  sums,  thai  had  been  expended 
upon  the  maintenance  of  the  grand-children  by  their 
respective  parents;  and  that  the  parents  were  not  of 
ability  ( lii*). 

» 

•  The  Cause  coming  on  for  fiurther  Directions;,  main* 
tenanee  was  decreed  for  the  Grand-children,  upon  the 
authority  of  GreemoeU  v.  GreemoeU  ( 13),  and  the  cases 
atated  in  the  notes. 

(12)  SiMon  V.  Shaw,  ante,  (18)  Ante,    Vol.  V,  194, 

1185,    and  the   references  in      and  the  note.  III,  12. 
the  notes,  288.  Vol.  V,  109. 
VI,  426. 


HALSEY  r.  HALSEY.  l«>4. 

May  2dm 
A  PROPOSAL  for  a  Settlement  on  the  marriage  of  a    Proposal  for 
female  Vizard  of  the  Court  was  brought  before  the  « Settlement  on 
Lard  Chancellor  by  Petition.  ^®  marriage  of 

The  ^  f®°^*lo  Ward 

of  the  Court 

disapproved;    as  net  providing  suffieiently  for  the  event  of  a  futore 

hnsband  and  children ;  viz.  only  by  powers  over  her  real  estate ;   which 

during  infancy  she  could  not  exercise ;  and  all  the  property  being  her's. 


47.1a 

1804. 
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, .  Halsey. 
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Tlie  Lord  Chancellor. 
This  proposal  embraces  every  pointy  except  that  of 
providuig  for  a  future  marriage :  all  the  property  moring 
*from  the  lady.  The  possibility,  that  she  may  be  a  widow 
in  a  year  or  two,  having  very  few  children  by  her  first 
husband,  and  many  by  a  second,  must  be  attended  to. 
Where  the  property  is  altogeth^  that  of  the  wife,  the 
children  by  the  first  marriage  are  not  entided  to  that 
exclusive  consideration,  as  if  there  was  somediing  ..of 
equality  in  the  property.  This  proposal  as  to  the  real 
estate  gives  remainders  to  the  sons  of  the  husband  by 
any  future  marriage. .  The  advance  of  .9000/L  immediately 
upon  the  marriage  is  a  very  ample  consideration  for  the 
annuity  of  1000/.  a-yeiir,  to  be  paid  to  her,  surviving 
her  husband.  The  children,  having .  an  interest  in  the 
substance  of  their  mother,  therefore  pay  a  coilsideration. 
Where  the  whole  fortune  is  brought  by  the  lady,  her 
children  by  every  marriage  are  entitled  to  great  con- 
sideration; such  as  will  in  all  events  secure  them -some 
provision.  This  proposal  does  enable  her  to  look,  to 
the  interests  of  a  second  husband  and  children  by  a 
second  marriage  by  powers  over  her  real  estate :  but  it 
has  not  been  considered,  that  she  may  lose  her  husband, 
and  marry  again,  before  she  attains  the  age  of  SI ;  isA 
she  cannot  execute  powers  over  her  real  estate  during 
infancy  (14).  According  to  this  a  daughter  by  the  first 
marriage  will  take  away  the  property  from  an  eldest  son 
by  a  subsequent  marriage.  It  has  been  usual,  where 
the  bulk  of  the  property  moves  from  the  ladj^i  to  pay 
more  attention  to  the  interest  of  a  second  husband  and 
children  by  a  second  marriage  than  is  done  by  tins 
settlement;  which,  therefore,  in  these  particulars  must 
undergo  much  more  consideration  (15). 


(14)  Hearle  v.  Greenhank^ 
1  Ves.  298.     3  Atk.  695. 

(15)  See  ante,  BatkurUr^ 


Murray,  Vol.  VIII,  74,  and 
the  references  in  the  notes^ 

76. 1, 155.  y,  aou. 
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Lord  COURTENEY  r.  GODSCHALL.  *®W- 

May  9d,  &a. 

MOTION  was  made  for  an  injunction  to  restrain     Dealings  be- 

the  sheriff  from  selling  goods  taken  in  execution  by  ^^c*o  trades- 

the  Defendant^  upon  judgments,    under    securities  ob-  ™*"  ***     ®^ 

tained  from  the  Plaintiff,   to  the  amount  of  7000/.  for  tho  .  k-    |    f 

articles  furnished  by  the  Defendant,  in  his  trade  as  a  accoimt  in 

coach-maker,  in  and  subsequent  to  1791.    The  answer  Equity,  tape- 

denied,  that  the  charges  were  unreasonable ;  and  stated,  cially  in  die 

that  bills  were  regularly  delivered.    In  1795  a  negotia-  case  of  secori- 

tion  took  place  through  the  agent  of  the  Plaintiff;  and  ^®®   obtained 

security,  by  bond,  was  given  for  7000/.,  on  condition,     ^™       ®* 

that  the  Plaintiff  should  not  by   that  circumstance  be  . 

^  man,  on   mis- 

precluded  from  an  examination  of  the  bills.    Afterwards,  representation 
in  the  same  year,  the  Plaintiff  applying,  through  the  Sic. 
agent,  for  farther  time,  the  Defendant  agreed  to  extend    In  this  in- 
the  time  of  payment  to  1799,  on  the  terms  of  having  stance  an  In- 
his  account  then    settled;    and  he    insisted   upon  that  Junction  was 
setdement.      The  Plaintiff  also  disputed  the  charge  of  ^^^^^  ^" 
interest:  the  contract  being  for  eighteen  jnonths*  credit ;  ^t^kee 
in  which  period   the  Defendant  had  included  the  cur-  misrepresenta- 
xent  year ;   insisting,  tiiat  it  was  according  to  the  usage  tion,  &c.  bills 
of  the  trade.  regularly  deli- 

vered; after  an 

Mr.  Ronully  and  Mr.  Pemberton^  in  support  of  the  «gi^««nient  for 
motion.  examination  of 

the  bills  an  ac- 
count setded 

In  WeUings  v.  Cooper  ( 16 )  Lord  Chief  Justice  Eyre  several  years 

e;xpressed  an  opinion,   that  dealings  between  a  trades-  since  in  a  de- 
man  lil>erate  trans- 

(16)  MSS.  I4lh  Deoemher,  1791,  in  the  Court  of  Excbe-  ■^^®°'   ^^^ 

-«-«  the  interven- 

^oer.  - 

tion  of   an 
agent,  upon  giving  farther  time :  and  the  charge  of  interest  sustained 
by  express  contract  for  it  after  a  reasonable  time. 

Upon  a  contract  for  eighteen  months'  credit,  as  to  the  usage  of  a 
trade  to  include  the  current  ycar»  Qnccrc, 
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man  aad  his  customer  are  the  subject  of  account  in  a 
Court  of  Equity:  not,  if  their  dealing  has  been  con- 
fined to  a  single  payment;  but,  whore  there  hat  been  a 
series  of  demands  on  one  side,  and  of  payments  on  the 
other.  That  case,,  however,  wept  off  upon  the  delqr» 
since  the  transactions  between  them  were  concluded* 

In  a  late  case,  under  circumstances  such  as  these, 
D'Awoers  v.  Leader^  Lord  Rosslyn  inclined  to  grant  such 
an  apptication ;  upon  the  ground,  that  the  Court  would 
not  approve  of  tradesmen  taking  securities  from  young 
men;  but  .would  not  interfere  in  that  instance,  as  it 
turned  out/  that  the  Pefendant  had  offered  to  widve  his 
judgment,  and  try  an  action ;  which  waa  refused. 

Mr.  Richards i  for  the  Defendant,  resisted  this ;  as  an 
attempt  to  unravel  transactions,  concluded  in  1795,  with- 
out complaint  till  this  time. 


The  Lord  Chancellor. 
If  this  was  no  more  than  a  sale,  the  Court  would 
look  upon  the  transaction,  to  see,  whether  an  unoon* 
scientious  advantage  had  been  taken;  and  would  aet 
wiUiin  the  reach  of  authorities,  to  which  I  am  now  ad* 
verting,  by  reforming  the  terms  of  the  contract  between 
such  parties,  mid  would  cut  down  the  securities,  diat 
had  been  given  under  it.  In  the  case  of  the  Diike  of 
Ancasier,  a  jeweller,  with  whom  he  dealt,  having  ob- 
tained, by  misrepresentation,  a  much  greater  price  than 
the  article  was  worth,  though  a  security  had  been 
given,  this  Court  directed  an  issue,  or  some  such  in- 
quiry, to  try  the  real  worth  of  the  article.  Another 
case,  in  which  this  sort  of  principle  was  much  discussedi 
is,  7%e  Marquis  of  Donegal  v.  Stewart ;  in  which 
case  the  Defisndant,  a  dealer  in  pictures,  had  eonti- 
deraUe  dealings  in  that  way  with  tiie  late  Lord  Dome- 
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tod  though  BhaOy  no'  xtlwS  was  giverty  there 
would  have  been  no  difficulty,  if  misrepreaentaitlon  had 
heen  established,  in  fastening  upon  that,  to  give  relief  to 
the  party,  who  bought  articles  of  such  a  nature.  So,  I 
have  no  doubt,  if  this  Plaintiff  had  been  impelled  upon 
l^j  any  misrepresentation  by  the  Defendant,  as  to  the 
workmanship,  labour  of  artists,  &o«  relief  should  be 
given.  But  this  is  a  diffei'ent  question:  the  bill  not 
proposing  to  say,  the  Defendant  should  not  have  sup* 
plied  such  articles  as  he  has  supplied;  and,  it  really 
goes  no  farther  Ihan  this,  whether,  the  Plaintiff  tiot 
quarrelling  upon  any  principle,  on  which  the  Court  can 
act,  with  the  circumstance,  that  he  has  been  supplied  with 
numerous  expensive  carriages,  the  bills  for  these  arti* 
des  are  very  extravagant;  at  such  prices  as  ought  Hot 
to  have  been  charged ;  disputing  also  the  charge  of  in** 
terest  in  addition  to  the  principal ;  and  insisting,  that 
though  ten  years  have  elapsed,  since  the  last  article  was 
supplied,  and,  though  security  after  security  wad  giyen^ 
yet  it  is  open  to  the  Plaintiff,  either  upon  general  prio* 
ciples,  or,  as  it  is  alleged,  upon  a  clear  understanding* 
to  say»  the  security  the  Defendant  now  holds  is  only  for 
die  balance  of  a  just  account ;  to  be  settled  by  as  mi* 
Bute  an  investigation  of  the  worth  of  each  article,  sup* 
pHed  in  every  year,  as  if  nothing  more  had  passed  than 
the  delivery  of  the  bills  in  1793;  and  no  feurther  transr 
action  had  taken  place  between  them.  The  admission 
of  the  Defendant  amounts  to  an  acknowledgment,  that 
an  inexperienced  young  nobleman,  under  the  influence 
k4  a  passion  to  be  distinguished  for  his  taste  in  car^ 
riages,  applied  to  him.  Whatever  may  be  thought  of 
inch'  articles  by  those,  who  are  not  under  that  influx 
^nce,  it  is  a  very  delicate  subject  for  a  Court  of  Equity ; 
(Mid,  if  there  is  nothing,  that  this  Court  can  look  at  as 
^raud  and  imposition  upon  that  imbecility,,  nothing  but 
mere  improvident  orders,    complied  widi,    the   tradesr- 

man 


W(ML 


CouiiTaKaY> 
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1804.         ^^^  feeding  that  pagsion,  I  can  hardly  state  a  principle, 
^^>^  upon  which  the  Court  can  act*    In  that  respect  this  is 

as  improvident  a  case  as  can  be :  but  that  alone  wiH  not 
V.  S^^^  ^  jurisdiction  to  set  aside  the  contract.    The  De- 

OoDSCHALL.  fendant  states^  that  he  delivered  regular  biDs;  and  there- 
fore it  is  the  case  of  securities  given  by  a  person,  having 
in  his  hands  the  account  of  the  particulars,  not  merely 
upon  a  general  statement,  but  by  bills  regularly  d^ 
vered. 

As  to  the  custom  of  allowing  interest  in  these  casei^ 
it  is  to  be  considered,  whether  the  delay  does  not  also 
make  an  article  in  the  original  price.  Upon  this  an- 
swer I  cannot  bring  it  to  that ;  and  then  it  is  impossilile 
in  equity  to  say,  the  charge  of  interest,  under  such 
circumstances,  acceded  to,  is  against  conscience.  There 
is  an  express  promise  for  interest,  when  the  bunne« 
shall  be  setded.  If  interest  has  been  allowed  according 
to  that  promise,  this  Court  cannot  interfere.  There 
is  nothing  unconscientious  in  a  tradesman,  stating,  that 
alter  a  reasonable  time  he  shall  be  allowed  interest,  and 
that  acceded  to ;  and  the  law  agent  of  the  other  party 
stating,  that  legal  interest  is  to  be  allowed.  Under  these 
circiunstances  there  is  no  principle,  upon  which  tliii 
Court  can  arrest  a  legal  proceeding ;  especially  where  tlie 
application  is  not  made  for  ten  years. 

Up  to  1795  no  security  was  given,  whicli  this  Court 
would  not  look  into  with  reference  to  the  reasonaUeneif 
of  the  bills;  for  the  bargain  was,,  that  they  should  be 
looked  into  even  in  that  year.  But  upon  the  correspond- 
ence at  that  time,  and  the  subsequent  transactions,  the 
question  is,  whether  the  business  was  not  closed  widi 
reference  to  the  reasonableness  of  the  bill.  If  there  has 
been  a  fair  tender  to  the  party,  or  to  his  man  of  busi- 
ness; of  an  examination  of  the. accounts,  a  fair  profiler  to 

trj' 


CASES  IN  CHANCERY. 


477 


try  it  by  that^  and  a  refusal  by  the  tradesman  to  come 
into  termsy  unless  he  should  be  entitled  to  consider  the 
matter  as  concluded^  the  Court  cannot,  several  years  af- 
terwards, consider  the  matter  as  open  as  before.  There 
was  a  distinct  bargain  in  the  last  article,  transacted  by 
the  agent,  that  the  PlaintiiBT,  giving  security  for  the 
7000/,,  was  not  to  be  precluded  from  examination  of 
the  bills.  Afterwards  the  Defendant,  being  asked  for 
farther  time  by  the  very  same  agent,  accedes  to  the 
proposal ;  making  an  express  condition,  that  he  has  his 
account  settled;  and  from  that  period  there  is  a  per- 
fect silence  on  the  other  side  up  to  1799;  when  the 
bond  became  payable.  Whatever  might  have  been  done 
upon  a  recent  application,  the  diflScidty  delays  throw  in 
*the  way  of  just  demands  must  be  considered ;  even  if 
the  demand  goes  something  fitrther  than  the  real  value 
of  the  article.  But  this  Defendant  positively  swears  the 
contrary. 

Under  these  circumstances  much  as  I  shall  ever  press 
to  relieve  young  men,  acting  with  such  improvidence, 
against  the  effects  of  their  own  extravagance,  there  is 
no  prospect  of  justice  by  directing  that  examination  now, 
which  might  have  been  had  from  1791  to  1795;  bar- 
guned  for>  and  conceded,  in  1795;  bargained  against  in 
1795;  and  not  asked  for  to  the  present  time:  especially, 
when  the  inquiry  is  to  be  before  a  jury  upon  articles  of 
this  nature. 


IBM. 


Lord 

COURTBNBY 
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But  I  am  a  good  deal  struck  by  the  circumstance 
upon  the  charge  of  interest.  Upon  these  accounts  I  can- 
not make  out  that  18  months  credit  has  been  allowed. 
If,  as  it  is  alleged,  18  months  credit,  according  to  the 
usage  of  the  trade  takes  in  the  current  year,  the  ques- 
tion is,  whether  that  can  be  sanctioned  by  Law ;  for, 
there  is,  in  fact,  only  six  months  credit  from  the  end  of 
the  year;  I  wish  to  have  that  examined  into.  Therefore 
let  affidavits  be  made. 
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A  Conrt  of 
Equity  will  not 
interfere  to  set 
aside  a  Con- 
tract,  over- 
reached by  an 
Inquisition'  in 
Lunacy,  if  fair 
and  without 
notice;   espe- 
cially where 
the  parties 
cannot  be  re- 
instated. 


NIELL  r.  MORLEY. 

The  Master  of  the  Rolls  for  the  Lord  Chancellor. 

YN  May  1800  the  materials  of  Gurmersbury  House,  be- 
longing to  the  Defendant,  were  sold'  by  auction. 
The  sale  continued  three  days ;  and  Niell,  a  plumber 
at  Brentfordf  attended  every  day,  and  purchased  several 
lots,  to  the  amount  in  the  whole  of  39231.  lis.  6d.  Im- 
mediately after  the  conclusion  of  the  sale  he  sold  stock; 
paid  considerable  sums  to  the  Defendant  on  account; 
and  gave  hun  promisory  notes,  and  a  Warrant  of  At- 

f 

tomey  to  confess  judgment,  for  other  sums.  He  after* 
wards  re-sold,  at  a  loss,  part  of  the  materials  so  pur- 
chased. He  had  been  afflicted  with  an  inflammatory 
fever  in  1796;  and  upon  the  25th  of  August  1800  a  Com- 
mission of  Lunacy  issued  against  him;  under  which  he 
was  found  a  lunatic,  from  the  1st  oi  May,  1797^  with- 
out lucid  intervals.  The  Defendant  traversed  the  Coat 
mission;  upon  which  traverse  a  verdict  was  found  fiv 
the  Crown. 


The  BiD  was  filed  by  the  lunatic  and  his  Conunittee; 
praying,  tliat  the  Defendant  may  be  decreed  to  repay  t(i 
the  Committee  the  money  paid  by  the  lunatic ;  that  the 
purchases  of  the  several  lots  by  the  lunatic  may  be  sel 
aside;  the  notes  delivered  up,  &c.  and  for  an  in- 
junction. 


A  great  deal  of  contradictory  evidence  was  produced 
as  to  the  state  of  mind  of  the  lunatic,  and  his  condud 
at  the  sale ;  which  on  one  side  was  represented  to  be 
most  extravagant,  in  bidding  far  beyond  the  value,  &c. ; 
and,  on  the  other,  directly  the  reverse ;  and,  that  on  the 
last  day  of  the  sale  a  person,  named  Andrews^  having  in* 
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tubated;  that  h^  waft  oiit  of  his  mind^  th^  Defendant 
spoke  to  the  auctioneer^  who  kn^itiotied  what  he  had 
heard  to  NieU;  and  that  he  was  much  enraged  at 
AndretSDs\  and  threatened  to  bring  an  action ;  upon  which 
Ae  sale  proceeded. 

'  Mr.  Richards  and  Mr.  Cooke,  fdr  the  Fla]nliff*'«^Mr« 
Momilly  and  Mr.  Leachf  for  the  Defendant. 

The  Master  of  the  Rolls. 
It  is  impossible  to  give  the  Plaintiff  the  relief  he  prays^ 
or  any  relief,  except  upon  the  ground  that  he  was  a 
lunatic  at  the  time  the  contract  took  place.  The  esta>- 
blishment  of  that  &ct  is  indispensably  necessary.  That 
fact  is  controverted  by  the  Defendant.  But  it  is  abd 
contended,  that,  even  admitting  it,  there  is  no  Eqvdtyi 
As  to  that  fact,  upon  the  evidence  I  should  feel  great 
doubt ;  and  would  have  it  tried.  But  it  is  ttdd,  it  has 
been  tried  by  the  trial  upon  .  the  traverse.  It  struck 
me  at  first,  that  there  was  nothing  definite  in  that,  but 
Aat  he  was  a  lunatic  at  the  time  of  the  Inquisitioli.  An 
issne  was  tendered  by  the  Defendant  as  to  th»  day  <^  the 
contract :  but  na  notice  was  taken  of  that  day  either  by 
the  Replication,  or  the  finding  of  the  Jury;  which  is  ge*- 
neral ;  though  probably  it  was  meant  to  refer  both  t^ 
^fe  time  and  manner^  according  to  the  issue  tendered 
hy  the  Defendant :  but  it  would  have  been  more  satis^ 
&etory  to  have  found,  in  the  terms  of  the  issue  tendered, 
tiutt  he  Was  a  lunatic  at  the  day  of  the  contract.  In  Ex 
parU  Feme  (17)  the  finding  was  precise,  with  reference 
to  the  particular  day:  y\t.  the  marriage.  The  weight 
0f  evidence  in  this  case,  as  applied  to  the  paMicular 
ifane  of  the  purchase,  is  in  fkvout  of  the  Defendant ; 
sold,  ev6n  if  the  evidence  of  insanity  was  clear,  I  hiust 

hav^ 
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(17)  Ante,  Vol.  V,  832. 
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have  hdd  hiin  to  have  enjoyed  a  ludd  interval 
time  upon  the  balance  of  the  evidence. 


diat 


But,  suppose  him  to- be,  ccmsidered  in  atrictness  a 
lunatic  at  that  time,  without  lucid  intervals,  the  questkm 
is,  how  far  the  Plaintiff  upon  that  supposition  even  is 
entitled  to  the  equitable  interposition  of  this  Court  to 
restore  to  him  the  possession  of  all  the  money  he. hn 
paid  in  consequence  of  the  contract.  The  ground  takm 
is,  1st,  That,  whether  the  Defendant  did,  or  did  not, 
know  his  situation,  if  the  fact  turiis  out,  that  he  was  a 
lunatic,  all  his  purchases  are  absolutely  void ;  and  all^ 
that  followed  upon  them,  must  be  set  aside:  but,  also, 
that 'the  Defendant  was  informed  hy  Andrews  of  die 
situation  of  thb  person;  and,  therefore,  the  conscience 
of  the  Defendant  is  affected:  that  situation  being  upon 
the  last  day  of  the  sale  communicated  to  the  Defendant 
and  the  auctioneer.  As  to  the  latter,  it  is  admitted, 
no  notice  was  given  of  the  lunacy  till  the  last  day. 
With  the  knowledge  of  his  £Eunily,  and  the  neighbour- 
hood,  the  Plaintiff  had  been  attending  that  sale  three 
days.  It  is  strange,  that  Andrews,  or  some  other  per- 
son, did  not  think  fit  to  make  that  communication 
till  the  last  day.  The  fact  is,  that  it  was  not  com- 
municated till  then.  All  these  people  swear,  not  onlyi 
that  nothing  in  his  conduct  excited  a  suspicion  of  his 
situation,  but  that  they  looked  upon  him  as  remarkably 
inteUigent,  understanding  the  business,  and  conductiii; 
himself  with  singular  propriety.  I  really  do  not  impute 
great  blame  to  the  Defendant  and  the  auctioneer,  for 
having  done  no  more  than  they  did ;  stopping  the  sak 
for  a  moment,  to  consider,  whether  they  should  go  on, 
and  let  him  be  a  bidder.  I  do  not  believe,  the  De- 
fendant gave  credit  to  the  information  he  received,  and 
proceeded  maldjide. 


Then 


.  NiBLL 
V. 
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' .  .Then  it  comes  to  the  mere  fadt^  that  h^  was  a  lunatic.        .18M. 
The  question  with  reference  to  that  is,  how  fiur,  under 
all  the  circumstances^   this  Court  will  interfere  to   set 
laaide  the  whole  of.  the  lunatic's  transactions :   supposing    .  Morlbt* 
'them  void  at  Iaw»    That  will  depend  very  much  upon 
'the  circumstances ;  and  no  general  rule  can  be  laid  down 
upon  it.  .  With  regard  to  purchases,  that  have  not  been 
'Completed,  and  cases,  in  which  it  is  possible  to  replace 
.the  parties,  there  is  no. reason,  why  this  Court  should  not 
interfere  to  administer,  its  ordinary.  Equity ;  as  it  can  do 
that  in  general  in  a  much  better  way  than  a^  Court  of 
Law;   even  supposing,   that  Court  would  consider  the 
inere  Law  of  the  .case  in  the  same 'way  as  this  Court 
would.    But  there  may  be  other  cases,  in  which  the 
inconvenience  wojuld  be  so  great,   that  this  Court  will 
•leave  the  party  to  Law.    The  inconvenience  of  carrying 
•back  the  finding  is  extremely  great,  if  that  is  to  be  fol- 
,lowed  through  all  the  legal  consequences.    Assuming  it 
:to:be  the  legal  consequence,  that  every  Act  of  the  lu- 
natic subsequent  to .  that  time  is  absolutely  void,  nothing 
can  be  more  inconvenient  than  for  thb  Court  to  give 
effect  to  that  legal  consequence;  setting  aside  every  deal- 
^ing  in  the  course  of  his  trade ;  giving  an  account  of  all 
.he  lost :  the  parties,  who  have  dealt  with  him,  to  take  the 
chance  of  the  transaction  being  a  losing  one,,  and  make  it 
:good;  and  the  transaction  being  strictly  void,  this  Court 
rsding  upon  that ;  and,  though  the  parties  cannot  be  re- 
placed, obliging  them  to  refund ;  though  producing  the 
great  injustice,  that  they  cannot  have  that,  for  which  the 
money  was  paid,  or  cannot  have  it  in  the  same  manner. 
In  this  ease  the  Defendant  could  not  have  it  in  the  same 
manner.     The  money  was  paid:   the  ^ansaction  com- 
pleted :  the  party  suffered  to  deal  with  the  property  as 
his  own ;  to  sell  it.    If  it  sold  to  advantage,  he  or  his 
femily  would  have  kept  the  profit,   and  the  objection 
would  not  have  been  made  :  but  now,  that  it  has  turned 
Vol.  IX.  H  H  out 
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out  otherwkey  ndt  by  tircumttances  to  be  iin|iiBted  ti  die 
Defendant,  (for  there  is  nodung  updft  the  eTidenee  <o 
iheW)  the  loss  ^bb  occasioned  by  an  exorbiftaBt  {oiee 
paid  to  hittti)  a  Court  of  Elquity  is  called  upon  to  malDe 
die  Defendant  refimd ;  and  to  give  the  one  party  all  tile 
money  he  has  paid,  and  to  the  odier,  not  what  the  pnh 
perty  was  worth,  but  what  that  property  under  aB  the 
circumstances  jnroduced  to  die  lunado.  That  would  be 
most  ineqiutable  and  unjust ;  and,  if  diis  is  the  princi]^, 
I  must  act  upon  it  in  all  cases;  where  the  lunacy  is 
ried  back  10  or  IS  years. 


If  die  Plaintiff  is  right,  therefore,  m  saymg,  aH  ddi 
is  void  at  Law,  let  hfan  resort  to  Law ;  and  recorer,  if 
he  can.  But  there  is  no  ground  for  a  Court  of  Eqtdty 
to  advance  his  remedy ;  when  it  is  impossible  to  exercise 
the  jurisdiction,  so  as  to  afford  any  chance  of  doing  jtos- 
tice  to  the  other  party.  Where  diis  Court  does  interfeit, 
it  endeavours  to  put  the  parties  in  the  same  situalioA: 
that  is,  where  the  contract  is  void.  Here,  if  die  De» 
fendant  could  be  placed  in  maid  Jlde,  as  having  Rotiee, 
that  irould  be  a  distinct  and  different  ground  for  die 
interference  of  a  Court  of  Equity*  But  upon  the  anqpfe 
ground;  that  die  contract  may  have  been  void,  (anl 
whether  it  was  or  was  not,  I  will  not  determine, )  die 
consequences  are  A>  .extensive'  and  so  inconvenient,  that 
I  cannot  ddnk  this  Court  oi^ht  to  give  die  Phdntiff  die 
relief  he  prays. 


«!• 


The  Bin  was  dismissed  without  costs  ( 18). 


(19)  HMr.Wmrrm,  post,  M5. 
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SPUR  WAY  e.  GLYNN. 

nt  MAfirrxR  of  ike  Rolls  j^  ike  liordf  Chancellor.         ^^^* 

Jftfoy  11/A. 

J^XCffARD  COFFIN  by  his  Wffl,  dafea  the  11th  of    Devise  of  a 
February^  1794,  subject  to,  ^d  charged  with,  the  particular  es- 
payment  of  2000/.,  under  an  appointment  by  the  Will  **^'  ^P^^ 
&hi8  late  Wife,  Uer  a  power  ^  his  ,mrriage  settle-  '^''T'^U 
ment,  and  ^Iso  with  the  payment  of  ajl  his  just  debt$,  .   ^    / , , 
funeral,  and  testameptary,  expences,  and  charges,   and  exclusive 
^p  of  ^l  and  every  the  pecuniary  legacies,  which  are  charge ;  not 
hereinafter  bequeathed,  or  which  should  be  bequeathed  exonerated  by 
by  him  by  any  codicil,  gave  and  devised  to  the  Defen-  •    subsequent 
dants  Glynn  and  Prideaux,  and  to  their  heirs,  aU  his  "^^^^^^ou  for 

real  estates  in  the  counties  of  Devon,  Dorset,  and  Com-    -.  ,,  "^  ^    ^^ 

.of  the  per- 
waU,  or  elsewhere  in  England,  ( except  the  moiety  of  gonnl  estate  to 

his  estate  in  the  county  of  Devon,  called  Poriledge,  which  ^^  debts  and 

|vas  meant  to  be  disposed  of  as  herein  ^jFler  meiptioned,)  legacies  in  ex« 

to  hold  to  them  and  their  heirs  ^  tenwts  in  common,  oneration  of 

juifl  not  as  joint  tenants^  ^®  'e>l  es- 

tates before 

The  teatator  then  devised  his  undivided  moiety,  whereof  ®"*''8®°5  wmcn 
he  wa£  seised  in  fee-simple>  of  the  Portledge  estate,  to 
other  trustees  and  their  heirs,  upon  trust,  and  to  the  charge  upon 
intent  and  purpose,  that  the  trustees  should  by  demise,  the  estates,  ex- 
gale,  or  mortgage,  of  his  real  estate  to  them  devised,  or  pressly  except- 
auy  part  thereof,  or  by  or  out  of  the  rents  and  profits,  i'^g  ***e  estate 
borrow,  or  take  up  at  interest,  or  raise  or  levy,  with  all  ^"•"^ed  with 
(Convenient  speed  after  his  decease,  the  sum  of  400/.,  an4      ^ 
pay  the  same  to  the  PlaintiiBT;  and  after  payment  thereoi^     Devise  upon 
and  aubject  thereto,  upon  trust,  for  Jok^  Pine  for  life,  trnst  by  de- 
with  remainders  over  to  his   son  for  life,  and  his  first  mise,  sale,  or 

and  other  sons  in  .twl.  mortgage,  or 

by  rents  and 

The  testator  then,  as  to  aU  his  pei^sonal  estate  and  ^^^.     '  o  raise 

and  pay  with 
effects,  whatsoever,  &c,  disposed  of  them  in  manner,  fo^-  ^jj  convenient 

lowing,  speed  after  the 
decease  of  the  devisor  a  sum,  and  subject  thereto  upon  other  trusts. 
Interest  decreed  at  4  per  cent,  from  the  death. 
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lowing.  He  gave  ai\d  bequeathed  to  John  Pine  all 
books,  plate,  pictures,  and  other  specific  articles,  at  the 
house  at  Portledge,  and  all  the  live  stock,  £Eunning  uten- 
sils, &c.  He  gave  to  the  trustees  of  the  Partiedge 
estate  all  his  Long  Annuities,  in  trust,  to  pay  200L  a- 
year  to  his  wife ;  and  after  her  decease,  to  fall  into  the 
residue  of  his  personal  estate.  He  then  gave  some  smaD 
annuities  for  life  to  his  wife,  and  others,  and  to  each  of 
the  trustees  of  the  Partiedge  estate  200^.,  for  their  ser- 
vices and  trouble  in  accepting  and  executing  his  Will ; 
and  which  he  directed  that  they  should  be  at  liberty  to 
receive  out  of  his  personal  estate,  not  specifically  be- 
queathed, or  the  produce  thereof,  at  any  time  after  they 
should  have  proved  his  Will,  and  taken  upon  themselves 
the  execution  thereof.  He  then  made  the  following  re- 
siduary disposition : 


€t 
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^^  And  all  the  residue  or  surplus  of  my  personal 
estate  and  effects  of  what  nature  or  kind  soever,  ex- 
clusive of  what  I  have  herein  before  specifically  be- 
queathed, and  after  payment  of  the  said  pecuniary 
legacies,  I  do  hereby  direct  to  be  converted  into  mo- 
ney, and  paid  or  applied  by  my  executors  hereinafter 
appointed  in  or  towards  payment  of  my  just  debts 
funeral  atld  testamentary  e;cpences  and  charges  and 
the  several  legacies  and  bequests  hereby  given  and 
bequeathed  or  which  are  meant  or  intended  to  be 
given  or  made  by  me  and  by  any  codicil  or  codi- 
cils to  be  hereunto  annexed,  so  far  as  the  same  will 
extend,  in  ease  and  exoneration  of  my  real  estates 
heretofore  charged  with  the  payment:  and  if  the 
residue  of  my  personal  estate  not  specifically  be- 
queathed should  be  more  than  sufficient  for  the  pay- 
ment of  all  such  debts,  funeral  expences,  and 
charges  and  legacies  herein  before  given  or  which 
shall  be  given  by  me  in  or  by  any  codicil  or  codi- 
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**  cUs,  that  I  may  make  in  this  my  Will,  I  do  hereby 
give  and  bequeath  the  surplus  thereof,  unto  the  siud 
Edmund  John  Glynn  and  Edward  Prideaux,  their 
executors  or  administrators,  to  be  equally  divided  be- 

*'  tween  them,  share  and  share  alike,  for  his  and  their 

"  own  use  and  benefit.** 


<f 
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The  testator  appointed  Glynn  and  Prideaux  his  exe- 
cutors. By  a  codicil  he  gave  a  small  annuity,  and 
some  legacies,  which  he  directed  to  be  paid  within  six 
months  after  his  decease*  He  died  in  1796:  and  the 
bill  was  filed,  prajdag,  that  *  the  sum  of  4001.  may  be 
paid,  with  interest,  from  the  death  of  the  testator,  out 
•of  the  personal  estate ;  and,  if  that  should  not  be  suffi« 
eient,  that  the  deficiency  may  be  made  good  out  of  the 
real  estate. 


The  executors  and  devisees  by  thfir  answers  sub- 
mitted, that  the  sum  of  400/.  was  a  specific  charge 
upon  the  Portledge  estate.  The  trustees  of  that  estate 
contended,  that  the  personal  estate  not  specifically  be- 
queathed, was  first  to  be  applied  in  satisfaction  of  all 
the  debts,  legacies,  &c. ;  and  the  deficiency  only  as  to 
the  400/.  was  to  come  out  of  the  Portledge  estate. 


% 


Mr.  Fonblanque,    for    the    Plaintifi.— Mr.  Richards, 
Mr.  RomiUy,  and  Mr.  Cooke,  for  the  Defendant. 

m 

.  The  Master  of  the  Rolls  was  clearly  of  opinion,  that 
the.  intention  was  to  charge  the  400/.  exclusively  upon 
the  Portledge  estate;  and  that  it  should  not  com^  out 
of  the  personal  estate ;  observing,  that  there  is  no  direct 
bequest  to  the  Plaintiff  of  400/. ;  but  that  sum  is  di- 
r^ted  to  be  rdsed  out  of  this  particular  estate,  and  paid 
to  him ;  and  the  general  words  at  the  close  of  the  Will, 
dearly  referred  to  the  first  charge,  and  were  intended 

to 
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1804,         to  exonerate  the  estates  thef):^  Charged;  afid  fai  that  charge 


the  Portledge  estate  was  expressly  excepted. 

*6lynn.  Interest  upon  the  4007.  wad  lietrteAy  kt  the  rate  of  4£ 

jper  cent  from  the  deafli  of  the  teirtator. 

1804.  ^ 

Feb.  28<A. 

Apnlim.  JONtS  V.  HARRIS. 

Jfay  12/A. 
AQDoitygranU    ff^ILLIAM  CLAY,  by  his  WiD,  dated  the  8d  of 
ed  by  a  fhne  June,  1798,  subject  to   an  •annuity  devised  Ui 

covert,  charged  j^eehold  and  copyhold    estates  to  trustees,    and  ibw 

upon  her  se-  ^eirs,  during  the  life  of  his  daughter  Jbaiiiwi,  the  wife 
parate  estate,      ^  ^L         ^  .      7^      .        , 

bein       'd      -  ^    Henry  Dav^fnpori,  upon  trust  to  receive  the  rents  and 

der  the  Statute  profits  during  her  life ;  and  he  directed,  that  the  trustees 
for  want  of  the  should,  from  time  to  time,  immediately  or  as  soon  as 
insertion  of  the  conveniently  toigbt  be  after  the  reiUapt  of  the  rents,  ftc 
clause  of  re-  p^j  the  same  into  the  hands  of  Joanna  Davenport^  during 
^mption  in     j^^^  ^^^  ^^^  j,^  3^j^  ^j  separate  use  and  benefit,  mde« 

4X.  'A     '  pendently  and  excIuMtely  of  her  stud  husband,  or  of  aay 

the  considera-  ^        -         ,  ,  ,      . 

tion  cannot  be  ^uter^aiken   husband,  or  wherewith  he  or  they  shottld 

recovered  oat   ^^t  intermeddle;  neither  should  the  same  be  subject  of 

of  her  separate  liabft  to  his  or  their  flower,    control,   debts>   ei^aga^ 

estate;  though  ments,  and  incumbrances,  but  absolutely  at  her  own  se* 

part  of  the      parate  and  peculiar  use  and  disposal^  in  as  tnuch  as  if 

money  was  ap-  gj^^^^g  g^j^  and  unmarried;  and  the  testator  dedaved, 

H«  ««  that  the  receipt  or  receipts  alone  of   Joanna  Daven- 

log  DDes  upon  . 

admission  to  i'^  signed  with  her  own  proper  hand-writhg, 
copyholds.  should,  from  time  to  time,  notwithstahding  h^r  die&  ift 
Plai  t'ff  k  ^^^^  coverture,  be  a  good  and  sufficient  discharge  to 
ins  relief  not  *^®  trustees  ibr  the  rents  and  profits  of  his  said  Aee- 
merely  against  ^^^^  ^^  copyhold  estates ;  which  shoidd  b^  tbei^ 
a  husband,  lickitowledged  or  expressed  to  be  received  by  bet ;  and 
seised  or  en-  he  devised  the  said  premises,  after  the  deceofte  of  his 
tided  in  right  daughter, 

of   his  wife, 
but  against  the  separate  estate  of  the  wife,  most  serve  the  wife. 


Tfat  amnuty  was  paid  by  Harris^  the  truBteey  up  to 
AeSSth  o(  Marchf  1799,  but  not  afterwards :  the  grant 
being  Toid  under  the  Annuity  Act  ( 19 ),  for  want  of  the 
insertion  of  the  clause  of  redempticui  in  the  memorial. 

The  bill  was  filed  by  EUxabeih  Janes  against  Harris 
and  Davenport  and  his  Wife,  to  compel  payment  of  the 
annuity;  or,  in  case  the  grant  is  void,  praying  an  ac« 
ootmt  of  what  is  due  in  respect  of  the  sum  of  SlOf. 
and  interest;  after  allowing  the  payments  on  account 
of  the  annuity ;    and  that  the  Plaintiff  may  be  allowed 

payments 

(19)  Stat  17  Geo.  Ill,  c.  26,  e.  141.  Seethe  note,  ante, 
repealed  by  Stat.  ^  Geo.  Ill,      Vol  II,  36. 
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danghter,  to  her  issue,  as  therein  mentioned,  with  tbe         1804. 
ultimate  remainder  to  his  right  heirs* 

After  the  death  of  the  testator,  by  indentures,  dated 
the  S8th  of  September ^  1796,  reciting,  that  the  personal 
estate  was  not  adequate  to  die  debts,  &c*  and  that,  die 
trustees  declining  to  act,  Davenport  and  his  wife  had 
prevailed  upon  Harris,  one  of  them,  to  do  so,  upon  be- 
ing fuinished  with  money  to  pay  the  debts,  fines  of 
admission  to  copyhold  premises,  &c.  and  that,  to  raise 
mOL  for  that  purpose,  Davenport  and  his  wife  had 
applied  to  EUxaheth  Jomes,  to  purchase  from  them  an 
annuity  of  SSL  for  the  life  of  Joanna  Davenport,  to 
be  issuing  out  of  the  rents  of  the  copyhold  premises, 
to  which  she  was  entitled  under  the  Will,  subject  to  re* 
demption,  in  consideration  of  210/.  paid  to  Joanna  Da^ 
venporty  with  the  consent  of  Henry  Davenport,  she, 
with  his  oonsent,  sold  to  Elizabeth  Jones  an  annuity  of 
35/.  to  be  issuing  out  of  the  said  rents  for  the  life  of 
Joanna  Davenport;  and  she  and  her  husband  directed 
the  trustees  to  pay  the  annuity  out  of  the  rents  of  the 
copyhold  premises. 
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payments  for  inmiring  (SO)  the  lih.  of  Jomma  Davoh' 
pari ;  and  that  what  shall  be  found  due,  may  be  paid 
oui  of  the  separate  estate  of  Joanna  Davenport. 

The  answers  insisted, .  that  Mrs.  Davenport  had  no 
power  under  the  Will  to  make  an  absolute  assignment 
of  the  rents  and  profits. 

The  Lord  Chancellor  took  the  objection,  that  Mn* 
Davenport  bad  not  been  served ;  observing,  that  wheve 
the  service  is  upon  the  husband,  not  merely  seised  or 
entitled  in  right  of  his  wife,  and  the  Plaintiff  seeks  sa* 
tisfaction  out  of  the  separate  estate  of  the  wife,  if  she 
is  considered  KfSme  sole  for  other  purposes,  she  must 
be  so  for  that  purpose  also ;  and  therefore  must  be 
served. 


The  cause  stood  over:    and  she  was  served  accoid* 
ingly. 

.     The  Aiiomey  General  and  Mr.  Bett,  for  the  Plain- 
tiff. 

Upon  the  authorities,  an  annuity  may  be  secured 
npon  the  separate  -property  of  a  married  wcmmn,  by  her 
act:  she  having  sole  control  over  the  property;  and  in* 
tending  to  bind  it(21  )•  Though  not  capable  of  entering 
into  a  contract  to  bind  her  person,  it  is  now  settled  by 
Hulme  V.  Tenant  ( ^),  that  a  fSme  coverte  may  enter  into 
contracts,  available  with  reference  to,  that  sort  of  pro- 
perty, to  which  this  transaction  expressly  refers.  Stand* 
fordy.  Marshatt{i3)  is  another  case  of  married  women, 
pledging  their  separate  estate  for  the  debts  of  their  hu»r 
bands.    In  Sockett  v.  Wray  (  S4 )  the  Master  of  the  Rolls 

goes 


(!20)  See  ante.  Ex  parte 
Shaw,  Hoffman  v.  Cooke^Voh 
\,  020,  623. 

(21)  WagUaff    r.    SmUb, 


post,  520 ;  see  the  note,  ante. 
Vol.  V,  17. 

(22)  1  Bro.  c:  a  le. 

(23)  2  Atk.  68. 

(24)  4  Bro.  C.  C.  483. 
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goes  through  all  the  cases.  la  the. subsequent  case  of 
Mores  v.  Huish  (25)  die  drcumstances,  under  which  the 
annuity  was  granted,  were  of  a  nature  to .  dispose  the 
Court  to  refuse  any  assistance ;  and  the  Lard  Chancellor 
there  clearly  distinguishes  a  case  of  that  sort  from  this : 
a  creditor  endeavouring  to  get.  a  security  for  a  bond  fide 
debt 
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It  is  true,  we  are  now  coming  upon  the  implied  con^ 
tract,  to  get  the  consideration  back.     But  that  implied 
contract  must  refer  to  the  express  contract;  and  though 
the  latter  fails,  by  a  defect  in  law,  so  that  it  cannot  be 
executed,  the  Court  will  look  at.it  as  evidence  of  the 
transaction  to  see  the  ground,  upon  which  this  money 
was  advanced;   what  the    parties  intended;   what  pro- 
perty was  to  be  bound ;  and  whether  by  that  contract 
she  did  intend  to  bind  her  separate  estate.     Having  a 
copyhold  estate  settled  to  her  separate  use,  could  she 
not  borrow  money  upon  the  credit  of  that  estate  for 
the  necessary  purpose  of  paying  the  fines?    If  the  trus- 
tees, instead  of  advancing  the  money  for  that  purpose 
out  of  his  .own  fimds,  had  simply  borrowed  it,  their  per- 
son,  who  lent    the  money,  might  have  come  into  this 
Coi^t,  considering  himself  in  the  situation  of  the  trustee ; 
who,   advancing  the  money  himself,  would  have  had  a 
clear  right  to  retain  it  out  of  the  rents  and  profits.    The 
money  wa3  lent  for  a  purpose  absolutely  necessary.    The 
protection    given   by  the    law  to    infants   and  married 
women  must  be  always  for  their  benefit,  not  to  their  pre- 
judice.   The  circumstance,   that  the  money  was  raised 
by  annuity,  cannot  make  a  difference.    Before  she  could 
have  any  benefit  by  this  trust,  either  the  trustee  or  some 
odier  person  must  advance  money. 

Mr. 


X25)  Ante,  Vol.  V,  602 ;  sec  the  note,  page  17. 
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jeoted  to  reading  tiie  deed  as  cnideiicaef  beung  void  l(> 
all  intents  and  purposes^ 


JOWBB 


For  the  Plaintiff  it  was  said,  that  die  Annuity  Ad  Im 
teot«  as  the  Stamp  Acts  have,  a  clause^  declaring,  that  tbp 
defective  instrument  shaU  not  be  admitted  as  evidence. 

The  Lford  Chancbllor  obeenred,  that  it  waa  proposed 
to  rpiad  the  deed  not  ms  evidence  of  a  writt^i  contracl} 
but,  admitting,  that  had  fitiled,  to  prove  the  receipt  of 
the  money ;  and  with  that  view  the  deed  had  been  •aA- 
mitted  as  evidence  in  former  cases.  His  Lordah^ 
however,  without  determining  that  point,  directed  the 
Teceipt  upon  ihe  back  of  the  deed,  and  the  other  eii- 
dence  as  to  the  payment  of  the  consideration  to  bp 
read. 

For  the  Defendant. 
The  argument  for  the  Plaintiff  is,  tha^  though  the 
deed  acts  as  a  contract  &r  an  annuity,  yet  it  nay  be 
used  aa  evidence  of  euch  a  contract  between  the  partias 
that  the  Plaintiff  is  now  entitled  to  call  upon  tlie  tmsr 
itee  to  account  for  the  rents  and  profits,  for  the  pnrpoaa 
of  making  good  the  consideration.  If  the  objection  la 
the  deed,  as  evidence,  prevails,  the  case  fidls  wholfy; 
for  there  is  no  other  evidence,  that  Mrs.  Drnvengmrt 
pledged  her  estate;  and  it  is  now  settled,  that  a  dee^ 
void  as  an  annuity  deed,  shall  not  operate  to  any  pur- 
pose. It  appears  by  her  answer,  that  the  whole  of 
tiiis  money  was  not  applied  to  payment  of  the  fines 
for  admission  to  tike  copyhold  estates;  part  haviag 
been  applied  in  procuring  the  probate  and  paying  the 
funeral  expences.  But,  without  pressing,  that  money 
borrowed  for  the  purpose  of  paying  the  fines  of  admis- 
sion is  not  a  lien  upon  the  estate,  and,  admitting  it  to  be 
so,  yet,  a  security  having  been  taken,  which  fiiik,  there 

Is 
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IB  no  lien.  Tlie  tmrtract  bating  fidled)  the  only  debt 
is  a  d«na]id  by  eimple  ecntract.  Supposing  her  to  be  a 
fhne  salOf  thfe  cotKtMct  facing,  a  right  *t>f  aetion  to  re- 
eorer  the  eonsideration,  irMiId  anse:  but  tfa^  granted 
ecyfdd  not  come  hcve^  upon  die  grouhd,  that* the  contract 
had  ftiled^  fbr  payment  out  of  the  rents  and  profits* 

The  casft  is  distinct  firom  all  diose  upon  the  question^ 
how  fiir  this  Court  wiU  affect  the  separate  property  of  a 
Fime  coi^ertd.  This  Is  Ihe  first  instance  of  an  attempt 
to  affect  the  separate  estate  in*  a  way  different  from 
that,  in  which  according  to  her  contract  it  was  to  be 
affected-;  subsdtuting  against  a  married  woman  one  con- 
tract for  another ;  which  finled.  Upon  what  principk 
is  the  Court  to  interpose  for  such  a  purpose ;  recdQecting 
also  the  doubts,  that  hate  been  thrown  out  upon  this 
Subject  by  the  late  cases ;  particularly  Mares  v.  Htdsk 
tnd  Whistler Y.NeumMn{26)i 

The  Attorney  General,  in  Reply. 
'  A  married  woman  having  separate  estate,  and  bdr« 
Irowihg  money,  the  presunlption  is,  that  she  borrowed  it 
upon  the  credit  of  her  separate  estate.  This  would  in  a 
Court  of  Law  as  against  a  FSme  sole  be  evidoaoe  of  the 
receipt  of  the  money.  It  is  true,  it  would  not  operate  as 
a  lienupon  her  separate  estate:  but  it  would  be  a  general 
jkfbt.  Here  the  difference  arises.  A  married  woman  not 
being  capable  of  binding  her  person,  but  being  in  this 
Court  held  capable  of  binding  her  property,  the  Court  wifli 
loolc  at  the  transaction ;  see,  what  must  hare  been  the  in* 
tendon  of  the  contract ;  and  apply  it  to  that  property,  over 
which  only  i^lhe  had  control.  In  most  of  the  cases  die 
property  was  affected  in  a  manner  different  firom  the 
kgid  effect  of  the  contract ;  as  in  Sidndjbrd^  y.  Marshall 

and 
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(26)  Ante,  Vol.  IV,  129;  see  the  note,  V,  17. 
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and  Hidme  v.  Tenant  the  wife  intending  to  bind  heneU^ 
which  she  could  not,  the  Court  went  against  her  |«o- 
perty  •  The  trustee  may  be  considered  as  having  adopted 
the  agency  of  the  wife;  and  must  therefcnre  give  the 
remedy  he  would  have  had,  if  he  had  advanced  the 
monev.  Having  received  this  money,  the  effect  in  this 
Court  is  to  raise  a  promise  by  her  to  pay  it ;  and  that, 
however  intended  to  operate,  this  Court  wiH  make  good 
out  of  her  separate  propeity.  In  Caverley  v.  Dudlejf(jn\ 
relief  of  this  nature  appears  to  have  been  given* 


Effect  of  the 
deciBions,  that 
the  considera- 
tion for  an  an- 
nuity, void  un- 
der the  Act, 
may  be  reco- 
vered with  in- 
terest 


The  Lard  Chancellor. 
The  bill  only  seeks  to  make  this  demand  good  out  of 
the  rents  and  profits.  Even  Hubne  v.  Tenant  did  not 
go'  to  the  extent  of  the  Corpus.  I  should  feel  an  incli- 
nation in  favour  of  a  creditor  advancing  money  under 
such  circumstances :  but  it  is  to  be  observed,  that  it  is 
her  own  fault;  not  taking  a  mortgage;  but  taking  an 
annuity;  and  not  registering  a  proper  memoriaL  The 
general  opinion  at  the  time  the  Annuity  Act  passed  was, 
that  if  a  proper  memorial  was  not  registered,  tbe  grantee 
shoidd  neither  have  his  tonuity  nor  his  money  back :  the 
Act  ndeaning  to  put  an  end  to  such  transactions.  That 
would  have  been  a  much  wiser  course  than  that,  which 
has  prevailed  according  to  the  late  cases:  for  it  is  a 
mockery  to  say,  a  man  shall  be  relieved  upon  such  terms. 
In  general,  persons,  who  are  under  the  necessity  of  raisiiig 
money  in  this  way,  would  not  dare  to  take  the  objection 
under  the  Act;  when  the  consequence  would  be  an  imme- 
diate execution.  The  effect  therefore  of  those  decisions, 
that  the  consideration  may  be  recovered  back  with  in- 
terest, is,  instead  of  the  protection  intended  by  the  Aei, 
to  increase  the  evil.  But  I  found  that  point  settled  by 
Lord  Rosslyn  upon  great  consideration ;  and  settled  bjr 

Lord 

(27)  3  Atk.  541. 
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JjOTdAhemley;  whose  audiority  npon  subjects  of  Equity 
is  very  considerable;  and  I  now  declare  my  opinion, 
that  it  is  settled.  It  is  also  settled,  that  the  party  liable 
to  pay  the  annuity  may  come  here  to  have  the  instru- 
ments delivered  up ;  upon  the  ground,  that,  though  void 
at  Law,  they  may  be  used  for  the  purpose  of  vexa- 
tion (28). 
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Upon  the  other  question.  Lord  Thurtaw^s  opinion  in 
Hulme  V.  Tenant  was,  that  this  Court  had  gone  the  length 
where  a  married  woman,  having  separate  estate,  meant 
to  contract  upon  the  credit  of  that  separate  estate,  (for 
that  does  not  always  follow)  of  disregarding  very  material 
irequisites  by  the  instrument .  as  to  the  form,  in  which 
such  a  charge  is  to  be  introduced  upon  it.  The  later 
cases.  Whistler  v.  Newman  and  Mores  v.Huish,  have  gone 
ia  great  way  to  shake  the  doctrine,  that  she  may  charge 
her  property ;  though  not  in  the  form,  by  which  the  in^ 
•trument  prescribes  that  she  is  to  act ;  and  are  in  oppo- 
sition to  Hulme  v.  Tenant ;  for  that  was  the  pure  case  of 
a  bond;  her  husband  a  co-obligor;  and  the  decision, 
that  it  should  be  taken  ex  directo  to  affect  the  rents  and 
profits  is  the  strongest  instance  of  deviation  from  form^ 
to  meet  the  substance  of  the  principle  upon  the  intention 
of  the  wife  to  charge  her  separate  estate.  So,  in  Pybus 
▼•  Smith  ( 29 )  the  Court,  settling  the  property,  in  order 
to  protect  it,  with  all  the  anxious  terms  then  known  to 
-conveyancers,  in  a  day  or  two  afterwards,  while  the  wax 
was  yet  warm  upon  the  deed,  the  creditors  of  the  hus- 
band got  a  claim  upon  it  by  an  informal  instrument; 
and  the  same  Judge,  who  had  made  such  efforts  to  pro- 
tect her,  was  upon  authority  obliged  to  withdraw  that 

protection. 


(28)  See  the  cases  upon 
the  Annuity  Act,  referred  to 
in  the  notes,  ante,  21«>,  Vol. 
II,  30. 


(29)    Ante,  Vol.  I,    189. 
3  Bro.  a  a  340. 
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jM^        protection.    In  a  subsequent  case,  in  which  liord  Tlrnr^ 
low  became  a  trustee,  he  inserted  words,  that  he  hoped 
would  take  the  case  out  of  Lord  HardwieU^  doctrine; 
JBUxmia.      and  hord  AlvarUeff,  in  some  late  instances,  introdoosd 
similar  words,  as  to  not  charging  by  anticipationt  &c* 

But  the  case  of  the  Duie  of  Bolton  v.  Williams  (80)  is 
an  authority  upon  the  very  point  now  in  discussion.  In 
that  case  I  was  Counsel  for  Mrs.  WiUiatm ;  and  resisted 
tfiis  doctrine ;  that,  being  a  FSme  Cop^rU,  but  baying  in 
the  annuity  from  the  Duke  o( Bolton  separate,  property, 
if  the  annuity  granted  by  her  fiuled,  dbe  stoo^  precisely 
in  the  situation  of  a  FSme  Coverte,  having  separate  estate; 
and,  having  received  money  upon  an  implied  Assmmptit^ 
execution  ought  to  be  given  in  respect  of  it  out  of  tbt 
separate  property  intended  to  be  charged  with  the  an^ 
nuity,  as  annuity ;  which  fiuiing,  that  property  was  stiB 
liable  to  make  good  the  principal  and  interest  of  tiie 
money  advanced.  The  Lord  Chancettor  held  that  an 
Equity  he  ccnild  not  enforce ;  and,  the  transaction  beiqg 
ammityj  if  it  could  not  be  maintained  as  such,  the  Buik 
was  that  of  the  creditor  himself;  and  the  Court  would 
not  ginre  reUef  at  his  suit. 

As  to  Caterlejf  v.  Dudley,  if  I  am  to  decide  on  sncb 
grounds,  I  may  decide  just  what  I  please.  The  Lord 
Chancellor  aippeaxs  to  have  altered  the  contract  againit 
the  very  principle  he  states,  as  the  principle  of  the  jud^ 
ment;  and  made  the  Plaintiff  take  the  benefit  of  a  con- 
tract, which  he  neither  intended  n^r  had  entered  into; 
but  which  the  Court  says  should  have  been  the  onl^ 
contract.    I  diaclaim  any  such  power. 

Suppose,  die  money  had  been  advanced  to  the  trustee: 
the  Plaintiff  would  be  only  a  simple-contract   creditor 

of 
.  (30)  Ante,  Vol.  II,  138 ;  FranoM  v.  Wigzell,  1  Madd. 
see  156:  ante,  189.  Ex  parte  268.  2Mer.  160,  Anpeii  v. 
Wright,  post,  Vol.  XIX, 265.      Hadden. 
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tf  the  tfuslee;  and  eatnot  came  agaiiiBt  tlie  estate.  In 
any  view  of  the  case  there  is  gteat  difficulty  in  die 
Plaintiff's  way.  At  present  my  opinion  is,  that  the  Bill 
eannet  be  maintained. 
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I%e  Lord  Chahcellor. 
Upon  this  BiQ  H  is  admitted,  that  ihe  Fkintiff  intended 
to  purchase  an  arniuity,  payable  out  of  the  rents  and 
profits  of  the  estates,  to  which  Mrs.  DaoenpoH  was  enf 
tftled  for  her  separate  use;  and  diat  the  memorial,  that 
was  registered,  was  not  such  as  the  Statute  required.  It 
is  admitted  therefore  upon  the  &ce  of  the  Bill,  that  the 
I^laintiff  is  not  entided  to  dia^  annuity  she  had  con* 
tracted  to  purchase.  But  it  is  insisted,  notwithstanding 
diat^  those  estates  being  Tested  in  a  trustee  for  the  sepa* 
rate  use  of  Mrs.  Davenport,  and  as  it  has  been  deter* 
unned  at  Law,  that,  if  the  grantor  of  an  annuity  insists  it 
was  not  well  granted,  the  grantee  can  maintain  an  aedon 
upon  the  implied  Assmmmi,  to  have  the  purchase-money 
back,  canrying  die  payments  upon  the  ammityinto  ae^ 
count  (SI ),  this  Plaintiff,  though  she  cannot  avail  her* 
self  of  the  contract  for  an  annuity,  is  entitled  to  be 
considered  in  this  Court  as  a  creditor  of  this  manned 
Woman;  and  thou^  having  no  Ben,  as  snch  <:reditory 
upon  the  rents  and 'profits  by  virtue  of  the  contradt 
Itself,  yet  in  this  Court  the  married  woman,  having  se- 
parate estate,  is  to  be  considered  as  debtor  upon  die 
l^und  of  the  implied  Assumpsit;  and  this  Court  wiU 
consider  the  Plaintiff^  if  to  be  regarded  as  her  general 
Creditor,  as  entitled  to  have  the  demand,  due  by  virtue 
tf  diat  Assumptit,  implied  oat  of  the  fiAnre  of  the  con- 
tract. 


Mag  mk. 


(SI)  See  ante,  Bromley  r.  Hotttmi,  Vol.  V,<610.  VII,  9, 
mA  the  references. 
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teact^  itiade  gdod'  in  this  Gomrt  out  of*  tlie  imta  ad 
profits  of  die  separate  estate. 

It  was  hardly  contended,  and  it  is  not  possiUe  to  caor 
tend,  that  if  the  trustee  of  the  wife  had  borrowed  die 
whole  of  this  money  for  the  purpose,  for  which  it  is 
truly  alleged  a  part  of  it  was  borrowed,  the  mere  loan 
of  the  money  to  the  trustee,  in  order  to  procure  his 
admission  for  the  benefit  of  Mrs.  Ddv&npori^'  could  give 
i&ny  specific  lien  upon  the  rents  and  profits  to  the 
lender;  and  it  is  not  necessary  for  the  Court  to  say, 
whether  he  could  recover  against  this  trustee.  It  ii 
enough  to  say,  there  is  nothing  upon  this  record  to 
prove,  that  the  Plaintifi^,  either  direcdy  or  dirough  die 
trustee,  could  have  such  hen;  and  therefore  the  ndced 
question  is,  Whedier  in  the  ordinary  case,  a  persen, 
meaning  to  grant  an  annuity  out  of  a  specific  fulid/  in- 
tended to  be  made  liable  to  it,  could  have  any  demand 
against  that  fund  for  the  purchascf-money ;  or,  whedier 
if  the  contract  for  annuity  is  cut  down  by  the  Law,  die 
demand  under  the  implied  AssumpsU  from  the  transac- 
don  the  party  intended  ineffectually  to  be  an  annui^ 
demand  is  any  thing  more  than  a  personal  demand 
against  the  party  receiving  the  money;  and  it  is  im- 
possible to  contend  with  effect,  that,  the  annuity  beiag 
under  the  Statute  void  to  aU  intents  and  purposes,  die 
fund,  upon  which  the  annuity  was  to  be  charged,  should 
become  a  fund»  liable  in  the  nature  of  a  mortgage  to  the 
consideration  paid  for  that  annuity.  *  In  ordinary  cases 
dearly  it  could  amount  to  no  more  than  a  personal 
demand. 


The  next  consideration  is,  Whedier  f^om  the  special- 
ties of  the  case  this  Court  has  a  jurisdiction  to  give 
execution  of  this  as  a  personal  demand  out  of  diese 
rents  and  profits?    It  was  put  upon  this,  that  a  mar- 
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tied  woman,  with  separate  property,  being  tor  all'  iiitenll  tst^4. 
and  purposes  a  fSme  sole,  though  she  ooutd  not  be  re*  iT^^^' 
giarded  as.  a/Sine  sole  at  Law,  she  ought  in'  this  Court  to  ^^ 

be  so  considered  to  this  extent;  that,  as  no  other  execut       BAlBil^ir. 
tion  could  be  had  against  her  for  the  personal  demand, 
she  should  be  taken  to  intend  to  charge  this  property,  In 
respect  of  which  only  this  Court  could  give  execution: 
Upon  this  a  great  variety  of  cases  was  referred  to,  from 
Lord  Hatdmoie's  time*    That  proposition,  where  she    As totbe pro- 
does  not  proceed  to  execute  the  charge  eo  modo,  as  pre-  posiUoD,  that 
scribed  by  the  instrument,  may,  to  say  no  more,  deserve  *°®  separate 
a  very  full  review,  whenever  that  point  shall  come  dis-  ^[^'  y  o   * 
tincdy  before  the  Court  (32).    But  it  occurred  to  mei  mav  be  charted 
and  that  opinion  still  remains,  that  upon  any  of  the  cases,  |q  ^  different 
which,  particularly  ^«&»^v.  Tenant,  have  gone  the  length  form  from 
of  determining,    that  meaning  to  charge  her  separate  that  prescribed 
property  by  the  execution   of  the  instrument,  she  shatt  ^J  ^he  instru- 
be  held  to  charge  it,  though  the  form  of  the  instrumenib  "*°^'   ^^"•*" 
amounts  only  to  a  personal  demand,  if  to  any  thing j  it      ^ 
ia  very  difficult  to  iQaintain,  that>  where  her  intention  wapp  ^^l  intents  and 
not  to  contract  a  personal  debt,  or  to  charge  a  gross  sum^  purposes, 
upon  her  separiate  estate,   but  the  contract  was  ibr  an  Qucere. 
aimuity,  which  contract  the  party  dealing  with  her  had 
it  in  his  power  to  make  effectual,  and  such  as  to  bi»I 
her  according  to  the  intention  of  both,  and  he  failed  ift 
that,  a  Court  of  Equity  ought  to  assist  him ;  and  to  ghre 
lum  such  a  charge  as  she.  did  not  intend  to  give>  or  he 
intend  to  have.    I  doubted,  and  am  confirmed  in  that 
by  the  ease  of  Williams  v.  ZYie  Duie  ef  B^tm,  whe^ 
ther  there  is  any  authority,  that,  merely  because  a  man 
contracts  with  a  married  woman,  the  Court  would  con- 
aider  him  in  all  events  as  contracting  with  her,  not  as  a 

married 

(32)  See  those  cases  con*  Corrock.  YoLVIII,  175,  in 
aidered  by  the  Lord  Chancel-  Sperling  v.  Rochfort:  and  the 
lor,  ante,  188,  in  Nantes  v.     note,  V,  17. 
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■utrri^  woman  meitely,  but  as  a  married  woman  hating 
separate  estate.  That  case  has  in  the  most  direct  term 
decided,  that  where  a  married  woman,  baring  separate 
property,  has  sold  an  annuity,  charged  upon  that  pro* 
perty»  and  the  grantee  has  not  taken  care  to  make  tfat 
charge  available,  for  it  is  upon  him  so  to  do,  the  person, 
whose  grant,  as  such,  fails,  would  not  have  an  Equity 
specifically  to  affect  the  fund,  cloatbed  with  a  trust  for 
the  separate  use  of  the  married  woman,  with  the  catt 
mderation.  It  is  suggested,  that  at  that  time  it  was  oon^ 
oeived  not  necessary  to  give  that  relief  heee ;  as  it  was 
conceived,  an  action  might  be  maintained  at  Law.  The 
question  certainly  was  at  that  moment  sub  judiee.  The 
authority  of  those  cases,  which  formed  the  law  igr  the 
last  20  or  £5  years,  had  been  considerably  shaken  (3S)b 
But  the  Lord  Chancellor  did  not  evade  any  part  of  the 
question.  He  put  it  both  ways:  if  they  had  an  ae* 
tion,  there  was  no  occasion  for  this  Court  to  interfere ; 
and  he  put  it  pointedly,  that,  if  they  have  no  aotioiv 
there  is  no  ground,  upon  which  this  Court  can  in- 
terfere* 


There  is  great  difficulty  therefore  in  raising  the  im« 
plied  assumpdi,  to  charge  the  separate  estate,  in  oppo* 
iition  to  the  intention  of  both  parties  and  to  this  aor 
thority.  The  Plaintiff  has  no  right  to  complain,  that 
this  Court  does  not  interfere  upon  such  an  appHcatiol^ 
merely  to  remedy  negligence ;  and  if  she  has  any  co»* 
plaint,  founded. in  moral  justice,  it. is  entirely  ker  own 
fiudt. 


The  Bin  was  disnussed. 


(38)  See  the  note,  sate,  Vol.  V,  17. 
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BURDON   V.  BURDON.  1W>4. 

May  14M. 
'^TR.  COX  moved,   that  Exceptions  to  the  Master's      Exceptibns 

Report,    which  were   set  down  before  the  Lord  to  the  Master's 
CAaneeUar,  may  be  struck  out  of  his  Lordship's  paper,  Report  under 
and  maybe  set  down  before  the  Master  of  the  Rolls:  *    ecreemade 

the  Decree  havinsr  been  made  at  the  Rolls,  ^       t.        ^ 

s  may  be  set 

down  before 
In  support  of  the  Motion  it  was  suggested,  that  there  the  Xorrf  Clan- 
was  a  General  Order,   that  Exceptions  should  be   set  ^^l^^* 
down,  where  the  cause  was  heard.     But  this  was  de- 
nied by  the  Register ;   and  upon  inquiry  it  turned  out, 
that  thdre  was  no  regular  General  Order :   but  on  ac- 
count of  the  pressure  of  that  sort  of  business  before  tl!e 
late  Lord  Chancellor  a  direction  to  that  eflfect  had  been 
pven.    The  Motion  was  then  pressed  on  the  ground  of 
expedience. 

Mr.  Romilly  resisted  the  Motion ;  observing,  that  the 
expedience  of  such  a  regulation  might  be  urged  with 
more  force  in  the  instance  of  farther  directions:  but 
Exceptions  are  merely  an  appeal  from  the  judgment  of 
the  Master. 

The  Lord  Chancellor  said,  as  the  Court  was  consti- 
tuted, with  an  appeal  (rom  the  RoUs  to  the  Lt>rd  Chan-' 
oeUoTf  and  from  the  Chancellor  to  the  House  of  Lords, 
it  was  not  competent  to  the  Court  to  compel  the  suitor 
to  have  two  hearings,  before  he  goes  to  the  House  of 
Lords;  and  therefore  such  an  Order  could  not  be 
made. 
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1804.  BALMAIN  r.  SHORE. 

May  \btk,Wtk. 

Iniereste  in  "oy  Articles,  dated  the  Ist  of  January^  1765,  betweeii 
aptrtocrship  -"  Joseph  Shore,  WiUiam  Shore,  arid  Beigamm  Quar- 
A-*l  ^^  *tfi  ^'^^'  ^^  hleworth^  potters,  they  agreed  to  eiiter  into 
idows  of  the  Partnership  for  the  tenrt  of  99  years,  in  the  business  of 
partners  for  potters ;  and,  that  the  sdd  joint  business  should  be  car* 
their  respec-  ried  on  in  the  names  of  all  the  said  parties,  subject  to 
ti?e  lives,  and  the  covenants  after  mentioned ;  among  which  it  was  cove- 
after  the  da-  nan  ted,  that  in  case  of  the  decease  of  any  of  the  said  co- 
cease  of  the  partneY^g^  ^o  benefit  or  advantage  of  survivorship  should 
^*  kT*'  \\  ^  had  or  taken  by  the  others  of  them  in  anywise ;  but 
,.  . ,  ,  that  upon  the  death  of  any  of  the  said  co-partaers  the 

their  respec-  ^^^^ae  of  him  or  them  so  dying  should  go  and  of  right 
tive  children :  belong  to  his  or  their  widow  or  widows  during  her  Dr 
not  vested  in  their  life  or  respective  lives,  as  a  provision  for  her  or  their 
children,  who  support ;  and  also  to  enable  them  to  educate  Und  promote; 
died  in  the  ^.j^gj^  child  or  children  (if  any):  and  after  the  decease 
life  of  the  mo-  ^^  ^^^  widow  or  widows  her  or  their  share  or  shares  in 
\  f  th  ^^  ^^^^  joint  trade  should  go  and  of  right  belong  and 
nature  of  the  appertain  unto,  and  be  equally  divided  among,  their  re- 
subject:  the  spective  children  (if  more  than  one)  share  and  share 
primary  object  alike ;  and  where  there  might  happen  to  be  no  such  child 
being  to  con-  or  children,  then  the  share  of  such  widow*  or  widows 
stitute  a  part-  ghould  go  to  her  or  their  respective  executors,  admi- 
nership,  ana     uistpatorg  or  assigns,  except  the  share  o(  Joseph  Sharer 

after  whose  death  and  the  death  of  his  widow  it  was 
and  a  provision  *8^®®^  ^  *^*^  should  go  and  belong  to  his  youngest 
for  the  family  ^^  Edward  Shore,  if  then  hving. 
only  a  secon- 
dary object 

through  that  ^^ 

medium. 

Purchase  by  partners  of  real  estate  to  them  and  their  respective 
heirs,  equally,  as  tenants  in  common,  &c.  to  be  used  in  trade  during 
the  partnership;  with  covenants  against  alienatioQ  and  partition. 

The  nature  of  the  property  is  not  varied. 
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.  It  was  farther  provided^  that  if  any  of  the  three  parties 
should  be  disposed  to  sell  his  share  of  the  trade,  he 
should  offer  it  to  the  other  two,  with  the  most  moderate 
terms  he  expects;  which  offer  they  should  accept  or 
refiise  within  three  months ;  and  till  their  refusal  he 
should  not  sell  to  any  other  person ;  and  that  after  such 

sale  he  should  not  set  up  the  same  trade, 

•  ■ 

The  'business  was  earned  on  acoArdingly.  Joseph 
Shore  died  in  1768:  leaving ^nii,  his. widow,  surviving; 
irho  had  possession  of  his  share  under  the  articles  till 
her  death  in  1777;  when  Edward  Shore  succeeded  to 
tha^  share. 

By  indentures,  dated  the  Slst  of  July^  1780,  in  com 
sideration  of  466/.  paid  to  Isaac  McdUsonhy  William 
Shore^  Benjamin  Quafman^  and  Edward  Shore,  and  in 
pursuance  of  an  agreement,  for  the  intent  that  the  fee 
rimple  and  inheritance  in  a  china  and  pot  manufactory 
and  other  premises  might  be  conveyed  and  assigned  to 
the  said  partners,  upon  pa3rment  to  MaUison  of  the  far- 
ther sum  of  134/.  it  was  declared,  that  the  persons  seised 
of  the  legal  freehold  of  the  premises  should  stand  seised 
and  possessed,  in  trust  for  MaUison  and  his  heirs,  sub- 
ject to  redemption  on  payment  of  the  said  134/.  and  in- 
terest ;  and,  on  payment  thereof,  to  the  use  of  William 
Shore,  Benjamin  Quarman,  and  Edward  Shore,  seve- 
rally and  respectively,  and  their  several  and  respective 
heirs  and  assigns,  equally  to  be  divided  between  them, 
as  tenants  in  common,  and  not  as  joint-tenaQts. 


1804. 
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The  indenture  then  reciting  the  partnership,  that  84 
years  of  the  term  were  unexpired,  and  that  the  premises, 
so  intended  to  be  conveyed  to  the  partners  in  fee,  were 
valued  at  402L  declared,  that  they  should  continue  to 
be  used  in  the  said  copartnership  trade  during  the  con- 
tinuance 
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tinuance  of  such  copartnership ;  and  to  that  intent  each 
of  the  partners  covenanted,  that  tieither  of  them,  nbr 
their  respective  heirs,  would,  during  the  continuance  of 
the  partnership,  grant,  bargain,  sell,  demise,  assign^ 
transfer,  or  set  over,  his  respective  share  or  interest  ia 
the  said  premises;  or  sue  out  a  writ,  or  file  a  bill,  of 
partition. 

Quarman  had  by  Ann  his  wife  two  daughters,  Ann 
and  Mercy,  Ann  married  Henry  Robinson  Canffway^  by 
whom  she  had  several  children;  all  of  whom  died  in 
their  mother's  life,  infants,  except  one  daughter,  Ann^ 
Ann  Conoway,  the  mother,  died  on  the  Ist  of  jSepiembeTf 
1793,  in  the  life  of  her  father  and. mother;  leaving  her 
husband  Henry  Robinson  Conoway  and  her  daughter  Ann 
Conoway,  an  infant,  surviving. 

Quarman  by  his  Will,  dated  the  1st  of  January ,  1794f| 
devised  to  his  wife  Ann  all  his  freehold  parts  and  shares 
of  all  his  messuages,  lands,  &c.  to  which  he  was  entitled 
with  other  persons  or  solely  in  fee^simple,  and  also  pre* 
mises  in  his  own  occupation  in  Isleworih;  to  hold  to  her 
and  her  assigns  for  life ;  and  after  her  decease  he  de* 
vised  the  same  to  his  daughter  Mercy f  her  heirs  and 
assigns ;  and  he  bequeathed  all  his  personal  estate  what- 
soever and  wheresoever,  and  all  the  profits,  that  should 
arise  from  the  pottery  and  china  manufactory,  according 
to  the  share  he  was  entitled  to  under  any  articles,  (  and 
he  thereby  confirmed  such  copartnership ),  which  should 
be  subsisting  at  his  decease,  to  his  said  wife,  with  hi^ 
personal  estate,  for  her  life;  and  after  her  decease  he 
bequeathed  all  mich  his  personal  estate  to  his  daughter 
Mercy  Quarman,  except  5L  which  he  gave  to  his  son- 
in  law  Conoway^  and  50L  to  bis  ^and-daughter  Anm 
Conoway  ;  and  he  appointed  his  wife  executrix. 


The 
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The  testator  died  on  the  19th  of  Jtify,  1794;  leav^g 
his  widow  surviying,  and  liis  youngest  daughter  Mercy 
Quamum,  and  Ann  Conowat/,  the  only  child  of  his  other 
^aughter^  then  deceased,  his  coheiresses  at  law.  Merey 
Quarman  married  the  Plaintiff;  and  died  in  July  1798, 
without  issue.  Ann  Quarmcm,  the  widow,  died  in  Z)a- 
eember  1798;  having  by  her  Will  given  to  the  Plaintiff, 
whom  she  appointed  one  of  her  executors,  aU  her  part 
of  the  business  of  the  china  manufactory,  and  her  share 
of  the  freehold  in  the  said  manufiEustory. 

The  bill  was  filed  against  William  and  Edward  Share, 
Henry  Robinson  Conoway^  and  his  infant  daughter;  pray-* 
ing,  that  the  Plaintiff  may  be  declared  to  be  entitled  *to 
the  share  of  Benjamin  Quarman  in  the  business  from  the 
decease  oi'Ann  Quarman^  Ae  stock  and  effects  belong- 
ing to  or  used  in  the  business,  including  his  third  of  the 
freehold  premises,  &c. 

The  answers  stated,  that  the  purcbase-money  of  the 
fi'eehold  premises  was  paid,  not  out  of  the  partner- 
ship effects,  but  out  of  the  separate  property  of  each 
partner. 


¥A 


1B04. 
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The  Defendant  Conoway  and  hb  daught<^  by  their 
answer  submitted,  that  under  the  articles  the  children 
of  the  partners  took  vested  interests  in  the  share  of  their 
fathers  in  the  partnership  business  and  effects,  subject 
to  a  Bfe  estate  in  their  respective  mothers;  and  that 
Henry  Robinson  Conoway  is  entitled  as  the  personal  re- 
presentative  of  his  wife  to  one  moiety  of  the  share  of 
Betyamin  Quarman  in  the  business;  or  otherwise  the 
Defendant  Ann  Conoway  is  to  be  considered  as  a  child 
intended  to  be  provided  for  by  Uie  articles,  and  to  be 
admitted  to  Qnarman\  share. 

They 
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Jhey  ako  insisted^  that,  in  case  tbe  Will  of  Quamum 
was  not  executed  so  as  to  pass  real  estates,  his  share  d 
the  freehold  premises  descended  in  equal  moieties  to  his 
daughter  Mercy  Quarman  and  his  grand-daughter,  the 
Defendant ^nn  Conoway^  as  his  co-heiresses  at  law;  and 
the  moiety  of  Mercy ^  at  her  death,  descended  to  Aaug 
Conoway  as  her  heir;  and  in  case  the  Will  was  duly  exe« 
cuted,  and  that  share  well  deyised  to  Mercy ^  QMormoM, 
m  fee,  upon  her  death,  it  descended  to  Ann  Conoway 
as  her.  heir ;  and  }n  case  Ann  Conoway  is  not  entitled  tn 
the  share  in  that  business,  that  she  is  entitled  to  a  pro- 
portionate rent  from  the  partnership  for  the  share  of  the 
freehold  premises,  while  used  by  the  partnership^ 


Mr.  Uomilly  and  Mr.  Stanley,  for  the  Plaintiff. 
The  Defendant  Conoway  must  contend,  that  a  child 
immediately  upon  its  birth  took  a  vested  interest  in  this 
partnership;  though  that  child  might  Uve  only  a  few 
years.  The  true  construction  of  this  instrument  is  a  pro- 
vision for  the  family ;  for  the  wife  for  life,  and  the  children 
after  her  death.  An  intention  to  substitute  the  repr^ 
fi^ntatire,  which  is  expressed,  where  it  was  conceived, 
viz.  as  to  the  widow^  cannot  be  imderstood  as  to  tbe 
children.  This  must  therefore  be  confined  to  children 
living  at  the  death  pf  the  mother ;  and  the  Plaintiff 
under  his  mother-in-law  is  entitled  to  the  whole  of  Qnar^^ 
man*B  share. 


.  Upon  the  second  question,  there  are  manyaui 
that  freehold  estate  maybe  considered  partnership  pro- 
perty ;  and  some  late  authorities,  Thornton  v.  Dixon  (  S4), 
Smith  v«  Smitb/{  35 ).  In  this  instance  there  is  an  eiqiress 
agreement,  that  these  premises  shall  be  used  for  the 
purposes  of  the  trade  durin^r  the  whole  term  of  the. 


^Zi)  3  Bro.  C.  C.  190. 


(05)  Ante,  Vol.  V,   189 ; 
see  the  note,  194. 
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Mr.  Richards  and  Mr.  flari,  for  the  DefeodantB^  Sno^Vf 
Conoway  and  his  daughter, 
'  These  articles  are  framed  with  a  yiewj,  not  only  to  ]>art- 
nership,  but  to  settlem^it  alsp.  Upon  the  first  part 
there  .would  be  clearly  a  vested  interest;  the  words  b^g 
general ;  and  not  confin^.  to  children  Uyipg  at  the  death 
of  either  the. partner  or  his  widow ;  and,  though  perhaps 
a  disposition,  that  would  vest  an  interest  in  a  child,  that 
might  die  immediately,  is  pot  commodious  or  prudent, 
there  is  no  absurdity  in  it:  nor  is  it  unusual.  The  abr 
surdity  and  mischief  of  the  other  construction  are  appa- 
rent; giving  this  share  to  an  absolute  stranger,  under 
the  Will  of  the  widow,  against  the  grand-child,  the  ne- 
cessary object  of  a  provision  fbr  the  family;  and  rp- 
quiring  an  introduction  of  words  without  any  thing  to 
warrant  it« 

Upon  the  other  question,  there  have  certainly  been 
cases,  in  which  real  estate  was  treated  as  a  chattel  in* 
terest  between  partners ;  and  that  subject  was  cbnsidered 
here  lately  in  Bell  v.  Phyn  (36).  Those,  cases  were  de*- 
cided  upon  a  clear,  intelligible,  principle ;  that  a  purchase 
out  of  the  partnership  effects  was  intended  to  be  con- 
aidered  part  of  the  partnership  property.  But  there  is 
noticing  to  make  this  partnership  property.  The  convey- 
ance is  to  these  persons  and  their  respective  heirs^  not  '  -  ' ' 
upon  trusts  for  the  benefit  of  the  partnership  but  to  be 
equally  divided  between  them,  as  tenants  in  common'; 
and  there  is  not  a  suggestion  against  the  answers,  that^ 
the  purchase-money  was  paid  out  of  the  partnership 
property ;  though  the  purchase  was  made  by  the  partners 
pertamly,  and  for  the  purpose  of  carrying  on  the  trade 

fur 

(30)  Ante,  Vol.  VII,  453. 
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Ibr  a  given  tidie  upon  the  premises ;  and  with  that  tIcW 
they  agree  not  to  make  partition ;  as  it  was  cooTenient 
to  have  the  business  carried  on  in  that  place.  But  there 
was  no  purpose  of  changing  die  nature  of  the  property. 
It  must  be  taken,  that  if  the  intention  was^  that  this 
should  be  partnership  property,  it  would  hafe  been  so 
declared.  They  have  defined,  how  far  it  should  bt 
subject  to  the  partnership  uses;  and,  if  that  particukr 
provision  had  not  been  made,  it  would  have  been  leai 
estate,  and  liable  to  all  the  incidents  as  such^  The  Plain* 
tiff  therefore  is  entitled  only  to  a  moiety  of  the  partner- 
ship concern;  in  which  the  real  estate  is  to  be  considered 
picluded. 


Mr.  Ramillff,  in  Reply. 
The  consequence  of  giving  vested  interests  would  fcci 
that  any  child  might  have  filed  a  bill,  to  put  this  trade 
linder  the  restraint  of  a  Court  of  Elquity^  and  to  have  a 
receiver  appointed.  The  power  reserved  for  the  sale  of 
the  shares  shews,  this  provision  was  calculated  only  for 
the  event  of  no  sale ;  and  is  perfectly  inconsistent  with 
the  object  to  ^ve  vested  interests  to  the  children,  in  tho 
nature  of  settlement.  The  exception  as  to  one  child  hsa 
the  additional  words  ^'  if  then  living.*' 


May  IQik. 


The  Master  of  the  Rolls. 
The  object  of  these  very  ill-drawn  articles  is  to  Con- 
stitute a  partnership  for  the  very  unusual  term  of  99 
years.  As  it  was  not  to  be  expected,  any  of  the  parties 
should  live  so  long,  it  was  necessary  to  ascertain,  in 
what  mode  the  partnership  was  to  continue  after  their 
death;  and  it  appears  to  have  been  intended  for  their 
own  benefit  and  that  of  their  families,  called  in  some 
parts  of  the  articles  their  sequels  in  right.      From  th^ 

manner, 


CASES  IN  CHANCERY.  507 

manner^  in  which  the  interests  are  given  in  the  clause,         M04« 
more  particularly  ascertaining  the  mode  of  succession  to 


the  shares,  the  question  arises.  Whether  the  words  s^re  ^^ 

to  be  construed,  as  they  would  be,   if  applied  to  dia-       3horb, 
positions  of  property  in  general;  or  a  different  construo- 
tion  is  to  be  made,  from  the  consideration  of  the  subject* 
it  must  be  admitted,  that  if  this  were  a  settlement  of  a     Interest  to 
Slim  of  money  or  other  property,  the    children  would  children  after 
take  vested  interests ;  and  the  words,  "  after  the  decease  *^®  decease  of 
••  of  such  widow,-  &c.  would    postpone   not    the  com-  ii2de?foriife 
mencement  of  the  interest,  but  only  the  commencement  ^^^^^  in  chiC 
of  the  possession.     Accordingly,  it  was  contended,  on  jren  who  died 
the  one  hand,  that  under  this  instrument  all  the  children  in  the  life   of 
took  vested   interests   in  the  partnership  shares,  as  they  the  mother; 
were  born ;  and  though  some  died  before  their  mothers,  ^®  commence- 
yet  their   sharea  were  transmissible:  on  the  other,  that  ™         .    ^ 

the  words  in  the  clause,  to  which  I  have  alluded,  are  to      ,  .     g, 

'  '  only,  not  of 

have  a  different  construction*;  and  that  such  children  ^{^^  interest 
only  will  be  entitled  to  a  share  as  shall  be  Uving  at  the  being  post- 
death  of  the  widow.  The  words,  I  think,  must  receive  poned. 
their  construction  from  the  consideration  of  the  par- 
ticular instrument.  The  primary  object  was  to  con- 
stitute a  partnership;  and  to  ascertain  the  manner,  in 
which  the  shares  were  to  be  enjoyed  in  succession.  It 
was  but  a  secondary  object,  and  through  that  medium,  to 
give  a  benefit  to  the  families ;  and  it  appears  to  me,  the 
object  of  this  clause  was  to  designate  and  ascertain,-  who 
are  to  supply  the  vacancies,  as  they  shall  happen ;  that  no 
interest  was  intended  by  anticipation  to  any  one:  but 
the  object  was  to  provide  for  the  filling  up  of  that  va- 
cancy, which  might  happen  by  the  death  of  any  party 
mtcrested  in  the  partnership.  For  instancy,  where  one 
of  the  original  partners  died,  and  left  a  widow,  she  in- 
stantly was  to  succeed  to  a  share:  when  she  died,  and 
left  children,  they  were  instantly  to.  succeed  to  that 
tiliarc;   and,    until    a  vacancy   happened,  there  was.  lie 

room 


Balmain 
r. 


$08  CASES  IN  CHANCERY, 

1804.  Toom  for  ascertaining  the  objitet^f  who  were  to  come  iq 
the  place  of  the  party  dying ;  and  therefore  such  chiL* 
dren  only,  as  should  be  living  at  the  time  the  yaeanicj 
jSaoRS,  happened,  could  be  intended  to  supceed  upon  0ia(  Ta« 
cancy.  That  is  mpr^  eviflegt  from  the  prpTisiop  as  Id 
ihe  sale  of  a  share;  which  is  perfectly  (ncgmpatiblp  widi 
the  supposition,  that  the  childiren,  as  they  wfsre  bcmif 
should  take  yested  interests  in  the  partnership  shares 
of  their  parents*  It  was  in^pos^ible  the  children  thea 
bom  could  take  such  a  vested  interest  as  they  must  at 
ItU  events  succeed  to.  It  was  only  upon  the  supposition^ 
that  the  partner  left  a  share,  that  there  could  be  ^y 
successor;  and  the  vacancy  must  happen,  befo^  (be 
succession  coifld  1^  ascertained. 

Another  question  is.  Whether  the  Plaintiff  is  not  en? 
titled  likewise  to  a  proportional  shafe  of  thie  land  porp 
chased  for  the  use  of  the  .partnership :  that  is,  whetheri 
being  purchased  for  that  purpose,  it  is  not  to  be  con- 
sidered personal  property.    After  the  case  of  Thomas  v. 
JDixon,  reported  in  Browne  by  the  nan^  of  ThonUom  v« 
JPixon^  that  is  not  ^  question,  that  adn^its  of  a^rguments 
for  this  is  rather  a  stronger  case  for  the  heir  th|ui  that. 
There  it  was  purch^se4  generally ;  applied  to  the  uses  of 
the  partnership ;  and  appajrently  was  purchased  for  no 
other  end.    Yet  it  was  ponsidered  tp  be  real  estate  by 
Lord  ThurloWf     Here  the  pailies  have  limited  and  de- 
fined the  extent  of  the  interest  the  partnership  was  to 
have  in  the  re^  property.     Considering  themselves  as 
owners  of  the  real  estate,  as  tenapts  in  common,  they 
stipulate,  that  the  piartnership  shall  have  a  certain  owner- 
ship,  notwithstanding  that  interest  in  them,  as  tenants 
in  fee.     The  premises  are  to  continue  to  be  used  in 
the  trade  as  long  as  the  partnership  lasts.     They  can 
plaim  nothing  as  partners  except  through  the  covenants^ 
Subject  to  the  covenants  it  goes  as  real  estate,    W)i^ 

ther 
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^r  the  heir  can  derive  any  benefit,  is  another-  question.  18M. 

The   question  for  my  dedsion  is  only,   whether  I   can 
declare  this  real  estate  to  be  personal  property,  to  go  as  ^  ' 

the  shares  of  the  partnership.    That  I  am  of  opinion        Shorb^ 
I  catinot  declare. 

The  Decree^  therefore,  must  be  in  favoift  of  the 
Plaintiff  upon  the  first  point ;  s^d  the  Bill  must  be  dis- 
missed, so  far  as  it  seeks  a  declaration  of  the  Plaintiff's 
right  as  to  the  third  part  of  the  freehold  premises. 


RoLLtf. 

CAPEL  V.  GIRDLER.  1804. 

3roy7lA,ierJL 
nnriE  Bin  was  filed  by  residuary  devisees  and  legatees;   Where  a  Term 

praying,   that   the  WiU   may  be  established,   &c. ;  would  merge ' 

and  that  the  Plaintiffs  may  be  declared  entitled  to  thjB  ^^  ^  ^^^^ : 

benefit  of  a  contract  by  the  testator,  to  purchase-  an  ^'*  *®.  "*^. 

estate ;  and  that  the  contract  may  be  completed.  _  ■ 

^  '^  same   petiotf, 

if  he  has  in  the 

The  testator  entered  into  that  contract  after  the  exe-  one  the  I^;al, 

cution  of  his  Will,  in  June  1802,  for  the  purchase  of  the  in  the  other 
inheritance  of  these  estates,  being  at  that  time  lessee  of  ^®  equitable, 
the  premises  for  a  term  of  years,    of  which  37  years  ®f  ^^»  ~ 
were  unexpired.     He  died  in  Jyly  foUowing,  before  any  *^  j  .l    •  l* 
conveyance.    The  Plaintiffs  therefore,  if  the  Cpurt  should  ritance.  There- 
be  of  opinion,  that  they  were  not  entitled  to  the  benefit  fore  where  te- 
of  the  contract,    claimed  the  residue  of  the   term,  as  oant  for  years 
residuary  legatees*  .  .  snbseqaenlly 

tohisWiUcon- 
The  Defendant,  the  heir  at  law,  by  his  answer,  claim-  t^actod  to  par- 
ed the  inheritance  of  the  estates  contracted  for,  both  ^"•f®  *°®  ^' 
freehold  and  copyhold;  as  there  was  no  repubHcation  ..  .  .  ^' 
of  the  Will,   and  no  surrender.    He  prayed,  that  the  convevance 
purchase  may  be  completed  out  of  the  personal  estate ;  the  residuary 

and  legatees  have 

no  claim  under 
the  Term  against  the  heir. 
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1804.  and  insiBtedi  that  (be  testator  became  seised  of  the  in* 
heritanee  from  the  date  of  the  contract,  and  the  term 
was  at  an  end^  and  did  not  pass  by  the  Will. 


Capbl 

GlKPLBR. 


Mr.  Piggottf  and  Mr.  Romilly,  for  the  Plaintiff.— 
Mr.  Richards^  and  Mr.  Roupell,  for  the  Defendant. 
The  cas^of  ScoU  v.  Fenhaulet  (37 )  was  cited. 

The  Master  of  the  RolLs. 

Mojf  i6ik»         I  take  the  case  to  be  this.     The  testator  had  a  lease 

^    in  his  own  name,  and  he  contracted  for  the  purchase 

of  the  inheritance,  and  died,  before  the  conveyance  to 

An  estate  con-  him  was  Completed.     Having   contracted  for  the  pur- 

tracted  for  will  (jhase  of  the  inheritance^  he  became  complete  owner  of 

'***    '  *  *^     the  whole  estate ;  for,  it  is  clear,  in  this  Court  a  party, 

flTsll  lands*     ^^^  ^**  contracted  for  the  purchase  of  an  estate,  is 

the  devisor       equitable  owner.     The  vendor  is  a  trustee  for  him.    If 

being  eqaitable  he  had  by  his  Will  afterwards  disposed  of  all  his  lands, 

owner  mider    this    estate  would  have   passed    by  that  Will  (38).     I 

the  contract     thought,  it  had  been  long  established,  that,  where  the 

same  person  has  the  inheritance  and  the  term  in  him- 
self, though  he  has  in  one  the  equitable  interest,  and 
the  legal  estate  in  the  other,  the  inheritance  draws  to 
itself  the  term,  and  makes  that  attendant  upon  it.  That 
appears  from  Whitchurch  v.  Whitchurch  (39),  Ooodrigki 
V.  Sales {4D)f  i|nd  many  other  cases (41).  I  did  not 
apprehend,  that  it  was  open  to  dispute.  But  Scoti  v. 
Fenhaulet  was  cited,  as  against  that  proposition ;  at  least 
to  that  extent ;  where  they  are  considered  separate 
estates,  going  in  different  ways.  I  apprehend,  that  Re« 
port  is  in  some  respects  incorrect.    The  reasoning  is  by 

no 

(37)  1  Bro.  C.  C.  69.  Holmei  v.  Barker,    2  Mmdd. 

(38)  1  RolFi  Ah.  616,  pL  8.  462. 
Watt$yr.Funwrtmi.c\ie^D(mgl  (30)  tP.  WUL  236. 
691.    See  ante,  Vol.  II,  429,  (40)  2  WU$.  329. 

602.     VI,  222.    VIII,  127.  (41)  See  Mr.  Bw/Zir's  note, 

Co.  Lit.  290.  b.  note  1,  «.  10. 
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ftp  means  clemr,  and  is  in  some  parts  at  variane^  with  ^ 
conclusion.  There  was  a  reversion  of  eleren  days  in  thtf 
trustees  of  the  term.  The  power  of  those  trustees  waa 
not  to  assign  the  term,  but  ta  demise  for  any  period 
less  than  the  term*  Supposing,  both  the  term  and  thd 
inheritance  had  been  taken  in  Sir  Andrew  Chadmci'B 
name,  that  reversion  would  have  prevented  the«merger« 
The  part  of  the  judgment,  that  perplexes  the  argument 
is  this: 


iao4« 


*'  I  lay  no  stress  on  the  days  t>f  the  reversion ;  for 
it  was  meant  only  as  a  nominal  reversion,  during 
that  time,  the  rent  would  be  to  the  original  lessees^ 
but  tliey  did  not  mean  to  reserve  a  substantial  in^^ 
«  terest." 


a 


ti 


€t 


If  the  consideration  of  there  being  a  reversion  in  the 
trustees  was  laid  entirely  out  of  the  case,  I  do  not  see 
how  it  differs  from  the  cases  to  which  I  have  alluded, 
of  the  entire  term,  and  the  entire  inheritance  in  him^i 
But  the  conclusion  shews.  Lord  ThurUno  must  have  de- 
cided upon  that  very  grotmd,  that  there  was  a  reversion 
in  the  trustees. 


<« 


It  would  be  necessary,  there  should  be  an  expren 
'*  trust,  to  make  this  attendant  on  the  inheritance :  the 
''  transaction  does  not  suppfy  a  necessary  constructioii 
**  of  Law.  It  is  a  very  nice,  and  a  very  new,  pointy 
''whether  the  intent  to  piurchase  the  whole  interest  is 
''  sufficient  to  make  the  tetm  attendant  upon  the  inf 
''  heritance  :'*  that  is,  he  meant  to  purchase  the  whole 
interest ;  but  he  had  not  done  it.  ^*  The  impossibiKty 
he  was  under  of  purchasing  the  whole  rendered  an 
express  declaration  necessary  to  make  it  attend  thir 
'^  inheritance.'* 

That  seems  to  shew,  that,  if  he  had  actually  purchasei{ 
the  whole,  not  only  intended  it,,  then  without  any  et-> 

pres» 


€t 


ti 
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press  declaration,  it  would  have  been  attendant  upon  tb^ 
inherftadoe :  but,  as  he  had  not,  Lord  nurhw  thinks, 
an  express  declaration  was  necessary.  If  that  be  the 
principle  of  the  determination,  it  is  clear;  and  it  musf 
be  so,  for  Lord  Thurtow  quotes  Best  v.  Stampfard  for 
the  rule,  that,  wher^  the  term,  if  in  the  same  person, 
would  merge,  there  it  must  attend  the  inheritance.  In 
this  case  there  is  no  doubt,  if  a  conveyance  of  the  fee 
had  been  actually  taken  to  the  testator,  the  lease  would 
have  merged.  But  in  the  case  of  Sir  Andrew  Chadwiek 
the  reversion  would  have  prevented  it.  The  case  of 
Sdoit  v.  Fefihoukt,  therefore,  does  not  interfere  with  die 
other  cases,  deciding,  tha^  where  the  same  property  is 
ht  both,  without  any  declaration,  the  inheritance  shaS 
draw  to  it  the  term.  Here  the  entire  interest  was  in  die 
testator  before. his  death;  and,  therefore,  the  term  did 
not  pass  separately  by  the  operation  of  his  Will. 


Dedare  the  heir-at-law  entitled  to  the  premises  de* 
scribed  in  the  temi. 


1804. 
May  30M. 
One  Defend- 
ant may  obtain 
the  usual  Or- 
der to  speed 
the  cause,  by 
motion  to  dis- 
miss for  want 
of  prosecution, 
though  the 
ether  Defend- 
ant stands  out 
process  of  con- 
tempt, and  it 
cannot  be  of 
any  use  to  go 
to  a  hearing 
without  him. 


ANONYMOUS. 

TLWR:  HALLy  for  one  Defendant,  moved  to  dismisf 
the  Bill  for  want  of  prosecution,  upon  the  usual 
ground,  that  no  proceedings  had  been  taken  for  three 
Terms. 

f 

Mr.  RanpeU,  ibr  the  Plahititf; 
Resisted  the  motion  t  the  other  Defendant  having  kept 
out  of  the  way;  so  that  the  Plaintiff  was  obliged  to  pro* 
ceed  against  him  in  the  usual  course,  and  was  proceeding 
with  as  much  activity  as  possiUe:  the  Defendant,  in 
contempt,  being  the  efficient  Defendant;  and  there  beingf 
no  use  in  bringing  the  cause  to  a  hearing  against  die 
other  alone. 


Anonymous. 
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support  6f  the  motion  it  was  insisted,  that  the  1804* 

4lttict  rule  o£  piractice  gave  the  Defendant,  who  appealed, 
«  right  to  dismiss  the  bill ;  on  the  ground,  that,  beiiig 
liable  to  costs,  he  was  entitled  to  be  dismissed,  and  was 
not  bound  to  wait  for  the  other  Defendant 

The  Lord  GttJtNGELLOR  inefined  much  against  the  mo* 
tito,  as  applied  to  a  case,  in  which  it  would  be  of  no 
\ase  to  bring  one  Defendant  to  a  hearing,  and  active 
fioeans  were  in  prosecution  against  the  other :  but,  being 
pressed  with  the  practice,  and  Mr.  Stanley ^  being  appKed 
to,  asserting  it  to  be  in  favour  of  the  Defendant,  the 
Plaintiff  was,  at  length,  put  midec  the  usual  terms,  to 
speed  the  cause. 


FARR,  Ex  parte.  1804. 

June  2d. 
/T^HE  Petition,  by  the  assignees  imder  a  Commission  of     The  Lord 

bankruptcy,  stated,  that  the  act  of  bankruptcy  was  Chancellor  re- 
by  lying  two  months  in  prison ;  and  the  petitioners  being  ''**®d  to  mter- 
informed,  that  the  bankrupt,  while  m  confinement^  had  ^J^  ^J       ~f 
paid  considerable  sums  to  several  of  his  creditors;  ^^^  Commf  .:  q 
partiieularly  to  John .  C(mrin8  2540/. .   Cousins  was  exa<^  ^f  BaDkruptcy 
mined  before  the  Commissioners ;  and  admitted,  he  had  by  an  Order 
^ceived  2540/.  from  Mr.  Clarence^  on  account  of  a  debt  upon  them  to 
and  costs  from  the  bankrupt  to  him ;  that  he  believed,  enforce  An- 
jthe  bankrupt  was  then  in  the  King's  Bench  Prison ;  as  ■'^®"  ^">">  » 
he  (Cousins\  then  had  a  detainer  against  him;  and  the  P®"^*  ®**" 
pumey  received  was  in  discharge  of  the  debt,  for  which  k^nkr    i' 
]ieyra8  so  detained.     The  assignees  then  proposed  to  perty  received 
fsxamine  Cousins  lippn  these  spoints:  whether  he  had  ap-  by  him. 
pU^tothe  bankrupt  for  payment;  and  whether  he  was 
^usquainted  with  the  state  of  his  affairs,  and  that  he  was 
Vol.  IX.  KK  •         •  then 


Ex  parte* 
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18m.         then  insolvent;  to  which  he  objected  to  wtwow    The 
.y"^^         pefition  was,   therefore,  presented;    praying  an  Qrdei^ 
RV  •w.w^       ^^  Cousins  should  submit  himself  to  be  eTanrined  ta 
those  points. 

Mr.  Romilljf  and  Mr.  Wetherell,  in  support  of  the  Pe- 
tition, contended,  that  the  Commissioners  have  as  modi 
light  to  examine  persons,  who  have  got  possession  of  the 
bankrupt's  property,  as  the  banbrupt  himself;  dUd  they 
cannot  refuse  to  disclose  the  circumstances,  under  which 
the  property  got  to  dieir  hands ;  especially,  where  tht 
act  of  bankruptcy  was  lying  two  months  in  priscm ;  and 
the  property,  money  paid  und^  a  detainer.  * 

The  Lord  Chancellor  asked,  whether  a  petition  of 
this  nature  was  ever  before  presented;  observing,  that 
^he  Commissioners  are  to  determine,  at  the  hazard  of  an 
action,  whether  the  questions  are  such  as  the  person  is 
bound  to  answer;  and  that  it  would  be  very  inconvenient 
to  make  an  order,  compeDing  them  against  their  opinion 
to  enforce  an  answer ;  and  requiring  them  by  comimttiBg 
the  man  to  incur  an  action. 

Mr.  Hart 9  tovCousinSy  against  the  Petition. 
A  material  consideration  is,  whether  die  examilialioB 
relates  to  the  private  affiurs  of  this,  person;  If  any  dii* 
covery  is  wanted,  material  to  the  afikirs  of  the  brak* 
rupt,  such  as  under  the  Statutes  the  party  is  bound  to 
discover,  they  may  exhibit  interrogatories  in  writings 
giving  him  the  assistance  of  his  Counsel.  But  it  is  ne» 
cessary  to  discriminate  between  that  sort  of  infiama- 
tion,  and  what  relates  to  the  private  afiairs  of  the  parly; 
and  it  is  impossible,  upon  an  examination,  ore  iemms^  ts 
discriminate  what  he  is  bound,  and  what  he  is  not  boqdt^ 
to  disclose.    Many  of  these  questions  are  not  rdevaBi  tl 

Ikt 
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t}M  otgttt  tbey  profess  to  have  in  yiew,.  nor  within  the 
jurisdiction  given  by  die  Act 

Mx.Romittif,  in  Reply>  insisted,  that  all  the  questions 
were  necessary ;  as  tending  to  shew,  he  knew,  when  re- 
ceiving the  money,  that  the  person,  from  whom  he  re- 
ceived it,  was  under  circumstances,  that  must  produce 
l^l  immediate  Commission  of  bankruptcy ;  and  in  answer 
to  an  observation  of  the  Lord  Chancellor^  that  part  of 
the  application,  going  generally  to  the  production  of  all 
letters,  was  very  large;  said,  he  would  not  be  required 
by  the  Commissioners  to  produce  those  parts  of  the 
letters,  which  he  would  swear  positively  were  not  ma- 
terial. • 

The  Lord  Chancellor. 
Whatever  I  may  think  of  this  particular  case,  I  should 
hesitate  long,  before  I  should  make  an  order  upon  such 
fL  petition  as  this,  for  if  I  should  establish  such  a  prece- 
dent as  that  parties  might  demur,  and  make  a  petition 
necessary,  in  most  cases  in  bankruptcy  they  would  not 
answer,  until  compelled  by  an  order;,  and  I  do  not  re- 
collect any  instance  of  such  an  application.  It  is  not 
long,  since  it  was  necessary  to  apply  to  the  Great  Seal, 
to  compel  a  witness  to  attend  (4^):  but  where  is  the  use 
of  compelling  him  to  attend,  if,  when  he  does  attend,  he 
is  put  in  such  a  situation,  that  he  may  refiise  to  answer, 
till  an  order  is  made  for  that  purpose.  The  danger  is 
considerable.  Therefore,  I  am  not  disposed  to  make  the 
order.  It  is  certainly  true,  (and  that  disposes  of  a  great 
ieal  of  the  argument,)  that  payment  in  the  course  of 
trade,  if  without  notice  of  the  act  of  bankruptcy,  is 
good.  In  this  instance  the  act  of  bankruptcy  was  not 
complete.  .  The  Court  of  Common  Fleas,  since  I  left 
it,  have  determined,  that  a  payment  under  process  may 

be 
(42)  Ante,  Ex  parte  fynd,      by  Statute  3  Geo.  IV,  c.  81, 
Vol.  VI,  781.    Ttiis   power     f.  1 ;  see  the  note,  VI,  784. 
is  given  to  the  Commissioners 

KK2 


1804. 


Farr, 
JBb  parte. 


Payment  m 
the  course  of 
trade,  if  with- 
out notice  of 
the  act  of 
bankruptcy, 
good ;  though 
under  process* 
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1804.         be  in  a  course  of  trade  (43).    This  paymeBti  thcarefoi^ 

though  by  a  man  in  gaol,  may  be  so. 


Farr, 
Ex  parte. 


It  is  very  difficult  to  say,  what  questions  may  be  an- 
swered, and  what  may  not.  If  the  objection  had  been 
taken  before  the  Commissioners,  the  answer  wotdd  hare 
been,  that  the  question  asked,  not  a  general  disckimtte, 
but  merely  as  to  die  fact,  whether  there  were  letters 
relating  to  the  afiairs  of  the  bankrupt;  and  it  would 
have  been  modified  by  the  Commissioners.  Upon  flie 
whole,  I  will  not  without  a  precedent  make  an  Order, 
which  I  should  consider  most  dangerous  in  bankruptcy. 
I  have  the  less  reluctance  in  refusing  to  interfere,  as  the 
Commissioners  in  London  are,  in  general,  extremely  wdl 
informed,  sedulous,  and  active;  and,  wh^re  any  difli- 
culty  of  this  sort  occurs,  are  not  out  of  the  reach  of  the 
best  information. 

(43)  Cox  r.  Morgan,  2  Bot.  4r  PuL  388. 


Rolls. 
1804.  STICKLAND  v.  ALDRIDGE. 

June  e/A* 
To  a  bill  by  the  nPHE  bill,  filed  by  an  heir-at-law,  stated,  that  Wit- 
heir  against  a  Ham  Siickland,  being  seised  in  fee  of  certain  lands, 
devisee,  alleg-  and  "being  desirous  of  devising  the  same  for  the  purpose 
Mg,  that  the  ^f  erecting  a  chapel  thereon  for  the  sect,  called  Me- 
thodists, but  knowing,  that  an  express  devise  for  that 
trust  or  under-  P^HP^se  would  be  void,  as  within  the  Statute  of  Mort- 
taking  for  cha-  ™^  ( 44 ),  requested  the  Reverend  Adam  Aldridge  to 
ritable  pui^  undertake,  in  case  hie  devised  the  said  premises  to  him, 
poses,  against  to  build  the  said  chapel  thereon  ;  and,  Atdridge  havbg 
the  Statute  undertaken  so  to  do,  Stickland  by  his  Will,  dated  the 
a  pSL"'/^  ^*  ^^  ^^*  ^^^'  ^*^®'  devised,  and  bequeathed, ''  to 

I^Utate  of  "  ^^ 

Frauds,  was  (44)  SUt  9  Ceo.  II;  c,  36. 

ordered  to  staod  for  an  Answeri  with  liberty  to  except. 
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*'  the  Reverend  Adam  Aldridge,  and  his  assigns/'  the 
said  premises. 

The  Bin  then  stated  the  entry  otAldridge  under  the 
Will;  and  that,  the  devise  having  been  made  upon  an 
implied  trust,  that  Aldridge  would  upon  the  devised 
.premises  build  and  erect  a  chapel,  is  toid,  as  within 
•the  Statute  of  Mortmain ;  and  that  the  Plaintiff,  as  heir 
at  law,  is  entitled ;  and  charged,  that  the  Defendant  did, 
before  the  testator  made  his  Will,  enter  into  some  agree- 
ment with  the  testator,  or  in  some  manner  promise  or 
undertake,  or  give  him  to  understand,  that  if  he  would 
devise  the  estate  to  the  Defendant,  he  would  build  and 
erect  the  said  chapel,  or  some  chapel,  thereupon;  and 
that  the  testator  would  not  have  devised  the  estate  to 
.him,  had  he  not  entered  into  such  agreement,  or  given 
such  promise,  &c.  or  that  there  was  some  implied  under- 
.taking  or  agreement  between  him  and  the  testator,  that 
the  Defendant  should  erect  a  chapel,  &c.  and  that  it  is 
his  intention,  in  case  he  retains  the  land,  to  build  a 
chapel  thereon ;  and  that  he  has  frequently  acknowledged 
in  conversation,  that  the  estate  was  devised  to  him  upon 
.some  Such  secret  trusts  as  aforesaid,  or  for  some  other 
charitable  purposes. 

■ 

The  Bill,  therefore,  prayed  a  discovery ;  that  the  de- 
vise may  be  declared  void,  as  within  the  Statute  -of 
•Mortmain ;  that  the  Defendant  may  deliver  possession^ 
and  an  account. 

The  Defendant,  as  to  so  much  of  the  Bill  as  seeks  n 
discovery  as  to  the  supposed  agreement,  promise,  un- 
dertaking, or  acknowledgment;  and  as  to  the  relief, 
pleaded  in  bar  die  Statute  of  Frauds  ( 45) ;  and  averred, 

that 


1804. 


Stickland 
Aldridob. 


<45)  SUt  29  Ch.  II,  e.  3. 


f  - 


51d 

1804. 
Stiokland 
Aldridgb. 
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that  he  never  did  sign  any  writing,  v^reby  he  SedaitB 
any  trust  or  confidence  concerning  the  lands  devised. 

Mr.  Grimwoodf  in  support  of  the  Plea. 
No  case  has  gone  the  length  of  this  Bill;  rettiig 
simply  upon  allegation^  without  any  evidence,  or  infiarenee 
from  the  Win  In  that  respect  Muekksian  t.  Browm  (  46), 
is  distinguished ;  the  codicil  containing  expressionfly  de- 
noting some  trusts;  and  written  acknowledgments  by  Ihs 
Defendants,  iikAt  they  were  to  take  upon  trusts,  for  cha- 
rity, being  produced.  In  AcUingUm  t.  Cmiit(47)  also 
there  was  ground  for  the  inference  of  fraud.  Your  Lord- 
ship, it  may  be  said,  reUed  upon  the  principle,  thai  the 
statute  shall  not  be  used  to  cover  fraud.  But  can  tfast 
be  applied  to  this  naked  case  of  allegation  by  the  heir, 
that  the  Defendant  takes  upon  a  secret  trust?  This  is t 
devise  to  the  Defendant  and  his  assigns;  which,  passing 
only  an  estate  for  life,  negatives  the  idea  of  a  trust  for  t 
permanent  charitable  purpose. 

Mr.  NewboU,  for  tiie  Plaintiff. 
The  objection  last  mentioned  may  be  taken  at  the 
hearing,  but  is  now  premature.  Upon  tiie  authority  of 
Muckleston  v.  Broum,  and  the  principle  that  a  ptf^ 
shall  not  pervert  a  statute,  made  to  prevent  fraud,  to  die 
object  of  committing  fraud,  this  Defendant  is  bound  to 
answer.  The  heir  claims  upon  the  ground,  thiat  the  Imit 
is  ineflfectually  declared.  The  Defendant  cannot  take  ftr 
his  own  interest  In  Coitingion  ▼.  Fleieher{4S)  die 
opinion  of  Lord  Hardwicke,  as  to  the  effect  of  a  de- 
murrer, turned  upon  the  conduct  of  the  Pbintiffl 


(46)  Ante,Vol.VI,62.  That 
case,  having  been  argued 
upon  tiie  Answer^  adniijttiog 


Tkt 

le  trust,  was  comprottisad. 

(47)  3  Atk.  141. 

(48)  2.Aik.  156. 
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Tie  Lard  Chancellor.  1804. 

It  would  be  a  strong  propositioii,  that  the  providence    ^    ^^"^^ 
of  the  Legislature,  having  attempted  expressly  to  pre-      ™^^^* 
vent  a  disposition  of  land  for  purposes  of  this  sort,  was     AldridgS. 
io  short  as  to  he  baffled  by  such  a  transaction  as  is 
stated  by  this  Bill    The  Statute  was  never  permitted  to 
be  a  cover  for  fraud  upon  the.  private  rights  of  indivi- 
duals;   and  though  within  the  intention  it   caimot  be 
said  a  trust  is  declared  under  these  dreumstances,  it  is 
dear,  a  trust  would  be  created,  upon  the  principle,  on 
which,  this  Court  acts,   as  to  fraud.    In  the  ordinary     Discovery 
case  of  an  estate  suffered  to  descend,  the  owner  being  compelled, 
informed  by  the  heir,  diat,  if  the  ^tate  is  permitted  ^*>«ther  a  do- 

to  descend,  he  will  make  a  provision  for  the  mother,  J"®  J^  ^ 
.^  '^  .  tamedy  or  pre- 

wife,   or  other  person,   there  is  no  doubt,  this  Court  ygnt^j   [,„  ^j^^ 
would  compel  the  heir  to  discover,  whether  he  did  make  andertaking  of 
such  promise;     So,  if  a  father  devises  to  his  youngest  the  devisee,  or 
son ;  who  promises,  that,  if  the  estate  is  devised  to  him,  heir,  to  do  cer- 
he  will  pay  10,000/.  to  the  eldest  son,  this  Court  would  ^^^  acte  in  fa- 
eompel  the  former  to  discover,  whether  that  passed  in  ^®"'  ®'  indivi- 
parol ;   and,   if  he  acknowledged  it,  even  praying  the  ■•  <•    '        .. 
benefit  of  the  statute,  he  would  be  a  trustee  to  the  value  |*roi|||^  ^ 
of  10,000/.  (40);   and  then,  why  upon  a  similar  prin-  fraud, 
ciple  should  not  a  trust  be  raised  as  to  the  whole' value 
of  t^  estate,  the  promise  extending  to  the  whole?    It 
would  be  singular,  if  the  Court  would  protect  individuals, 
and  would  not  act,  to  prevent  a  fraud  upon  the  Law 
ilself.    But  it  is  not  necessary  to  decide  this  case  upon 
Ae  dry  prinmple:  the  cases  alluded  to  in  Mucklesttm  v. 
Bramn  being  authority  upon  it.     In  AdUt^tim  v.  Comn 
Lord  Hardwicke  was    clearly  of  opinion,    that,    there  * 
being  nothing  in  the  Will  attaching  a  trust,  if  the  tes*  ' 

tator  afterwards  by  an  unattested  paper,^  expresmng  his 
#wn  intention,  not  communicated,  said,^the  purpose  was 
•io  devote  the  estate  to  a  charitable  purpose,  the  devisee 

(40)  Batfnm  v.  €htemugh^  sols,  VoU  III,  IM,  snd  the 
note,  155. 
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might  object,  that  he  had  taken  under  a  Will  well  exe- 
cuted;  and  the  subsequent  paper  was  not  well  executed. 
But  that  is  perfectly  different  from  the  case  of  a  demor 
expressing  in  the  paper  a  trusty  which  by  contract  widi 
the  devisee  led  to  that  devise ;  and  Lord  Chief  Baroo 
Parker  accordingly  said  ( 50 )»  Lord  Hardwicie^s  opimon 
was,  that  such  a  Bill  must  be  answered ;  and  1^  Hkomiu 
SeweU  meant  to  follow  it  (51).  I  formerly  expressed 
doubt  ( 5S  )f  whether  he  righdy  decided  upon  the  prin* 
ciple :  but  the  principle  he  took  to  be  dear  law ;'  and 
that  is  sufficient. 


Let  the  Plea  stand  for  an  answer,  with  liberty  to  ex« 
cept;  and  the  Defendant  may  make  what  he  can  of 
praying  the  benefit  of  the  Statute  in  his  answer. 

(50)  The  Attorney  General      ante,  Vol.  VX,  60. 

V.  Duplessis,  Park.  144.  (52)  Ante,  Vol.  VI,  Cf8, 

(51 )  Bishop  V.  Talbot ^  sUted 


WAGSTAFF  r.  SMITH. 


B0LL8« 

1804. 

June  Qth,  Itk. 

Trust  to   per-  J^^NN  WAGHORN  by  her  Will,  dated  the  9SAl  of 
mit  a  married  December,  119%,  gave  to  Thomas  Smith  the  sum  rf 

woman  to  re-  1500^  4.  ^^  ^^^  ^^^  Annuities,  in  trust,  to  permit 

^     ®  '°*i    Arm  Waghom,  mother  of  the  testatrix,  to  take  and  ic- 
terest  or  din-       .       ,    \  ,      .  1.  .,      ,      .%  «i.^. 

dends  of  Stock  ^*^®  ^  "^^  ^^"^  ^*^»  "^®  mterest  or- dividends  of  7 SOL 
to  her  own  use  ^'^^  moiety  of  the  said  stock ;  and  she  then'  proceeded 
daring  her  Kfb,  in  the  following  words : 
independent  of 

her  husband.  "And  upon  further  trust  to  Hermit  and  suffer  mj 
She  is  abso-  cc  j^^  ^^^  g^^^  Roberts  to  take  or  receive  the  in- 
lately  entitled 
for  life  to  her 

separate  use;  and  upon  the  rale,  that  zfime  covert  is  to  be  considered 
sole  as  to  her  separate  property,  her  asiignqient,  to  secure  ai|  Amimi^ 
with  her  bosband,  was  established. 


€t 
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^t^st  or  dividends  of  7dO/L  ihe  other  moiety  of  the         1804. 
'^  said  15002.  to  her  own  use  diunng  her  life  independent 
**  of  her  husband  Damelltobefis,  now  or  late  of  Xrom- 
''  betk,  in  the  county  of  Surr^.  Esq. . or'  any  future '  hiis- 
V  band  she  may  heritor  marry." 

The  testatrix  died  soon  afterwards*  In  1799  Roberts 
«ld  his  wife  agreed,  in  consideratioR  of  210/.  paid  to 
them,  to  grant  to  the  Phdntiff  an  annuity  of  30/.  during 
the  life  of  Sarah  Roberts;  for  securing  which  Daniel 
Roberts  gave  his  bond  and  warrant  of  attorney;  and  it 
was  aUp  agreed,  that  the  annuity  should  be  farther 
secured  by  an  assignment  of  the  life-interest  of  Sa^ah 
Roberts  in  the  750^  Bank  Annuities. 

An  indenture  of  assignment  was  accordingly  executed^ 
dated  the   19th  oi  February,  1799;  by  which  JSoiet^ 
?and  his  wife,   in  consideration  of  210/.  paid  to  them« 
.assigned  the  interest  and    dividends,  of  the  moiety  .of 
.the  Bank  Annuities,  to  hold  to  the  Plaintiff  for  the  life 
of  Sarah  Roberts^  upon  trust,  for  better  securing  to  the 
•Plaintiff the  annuity  of  SO/.;  and,  for  that  purpose,  that 
•he  should  apply  and  dispose  of  the  interest  and  dividends 
•as  received,  in  satisfaction  of  what  should,  become  due 
to  him  .on  account  of  the  annuity,  and  .bis  costs,  &c« 
and  after   paym^it   thereof,    to    apply  and   dispose  .of 
the  residue  of  the  interest  or  dividends  to  Daniel  Ro^ 
'bertsi   and  the^  .appointed  the. Plaintiff  their  attorney 
-to  sue  . for,  recover,  and  receive,  firom  iS'Dii/A  the  iudd 
dividends.    The  deed  contained  a  covenant  by  the  hus- 
band to  pay ;  and  that  he  and  his  wife  had  not  done 
any  act  to  encumber,    &c.   and  that  they  would  exe- 
-  cute  all  such  farther  assurances,  &c^;  and  a  proviso  for 
«xedemption. 

•  ■ .       ■  .    ' 

A  proper 
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Wagstatf 
Smith. 


A  proper  memorial  waa  enrolled.  Rob^rUt  paid  XSL 
for  one  )ialf'  year,  and  no  moite.  In  September  1800, 
the  annuity  being  in  anrear  80/.,  notioe  was  giten  to 
Smith  to  pay  the  drndends;  which  he  declined,  upon 
which  the  Bill  was  filed  against  him,  and  Roberts  and 
his  wife. 

Roberte  and  his  wife  by  their  answer  did  not  ob- 
ject  to  the  application  of  the  dividends  prayed  by  the 
KU.  Smiih  resisted  on  the  ground  of  her  being  a 
married  woman. 


Mr.  RomMff  and  Mr.  RoupeUf  for  the 
It  is  now  settled  by  FetUplaoe  v.  Gorges  ( 5S ),  that 
one  of  the  incidents  to  the  separate  property  of  a  mar- 
ried woman  is  the  ^wer  of  disposition.  Certainly 
Soekett  v.  Wray  (64)  and  some  other  cases  seem  to 
coontenance  a  doubt  as  to  diatr  But  in  that  case  tbe 
power  of  disposition  was  by  Will  only;  and,  thevsCm, 
if  executed  in  any  other  way,  the  Act  was  oonaidemd 
as  not  fallmg  within  the  power.  WMetler  ▼.  Nem- 
i9Mm(55)  went  upon  fraud.  If  there  is  a  clear  prin- 
jciple,  disabMng  a  married  woman  fixmi  disposn^  with- 
out a  power  of  appointment,  it  was  unnecessoy  to  de- 
eide  Mores  ▼.  HnmA  (66),  as  it  was  decided  upon  As 
circumstances* 


Mr.  Stanley,  for  the  Trustee,  said,  he  did  not  cod- 
oeive  himself  authorized  to  pay  over  the  dividenda  with- 
out the  direction  of  the  Court. 


Mr.  Leaeh^  fiur  Roberts  and  his  Wife. 
The  queadon  is,  whedier  Mrs.  Roberte  has  the  A- 

aolntCi 
(68)  Ante,  Vol.  1, 46. 8  Bro.     See  the  note,  V,  17. 
€.  a  B.  (66)  Ante,   VoL  V,   603. 

(64)  ABro.  C.  C.  488.  See  the  note,  page  17. 

(66)  Ante,  Vol.  IV,  IW. 
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flohito,  unquaMedi  pn^ierty  aooording  to  the  inteBtioii 
df  the  testatrix;  oertauily  not  hitting  a  power  of  ap- 
pomtment.  Ddes  the  dbrectkui  so  prnrmit  her  to  take 
Ae  interest  and  dhidends  to  her  own  use  during  her 
life,  independent  (^  her  hushand,  import,  that  she 
should  have  power  to  assign  them;  or  merely,  that  she 
should  take  them,  as  they  should  become  due,  from 
time  to  time?  There  is  no  case,  defimtely  determining 
this  point.  But  in  Mwes  v.  HnUh,  upon  words  of  (he 
same  nature,  though  oiher  circumstances  were  mixed 
with  it,  the  Lard  Chancellor  expressed  a  dear  opinion, 
that  those  words  did  not  JE^ve  the  absolute  property  to 
the  married  wcnnan,  authorising  her  to  make  an  assigi^- 
ment. 


1M4. 


Suits. 


Mr.  RomUly,  in  Reply, 
Relied  on  Fettiplace  ▼•  Gorget^  as  decisive ;  the  ground 
tS  which  was,  tha^  where  the  property  is  given  to  the 
separate  use  of  a  married  woman,  she  b  as  to  that  made 
m  Feme  sole:  she  has  a  power  to  appoint,  as  she  pleases^ 
and  diere&re  may' dispose  by  Will.  It  is  not  necessaiy 
€aq>ressljr  to  j^ve  her  a  power  of  appointment;  as  that 
is  incident  to  the  quality  of  the  property,-  settled  to  her 
separate  use.  Mores  v.  Htdeh  was  certainly  decided  upon 
the  circiunstances. 


Jlie  Master  of  the  Rolls. 
Looking  into   these   cases,    upon  a  petition,    before 
me  some  time  ago,  I  found,  that  the  inclination  of  tiie 
Court  has  been  much  to  confine  Lord  HiurhufB  doc* 
trine. 


The  Master  of  the  Rolls. 
The  only  question  appears  to  me  to  be,  whether  this 
bdy  has  an  absolute,  complete,  life-interest  in  the  di- 
vidends, to  her  separate  use.    If  she  has,  then,  unless 
the  former  doctrine  of  this  Court,  that  as  to  separate 

property. 


JwneVh. 
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property,  a  married  woman  b  to  be  considered  m  Feme 
sole,  is  abrogated  by  later  determinations!  she  :had.  a 
right,  to  make  any  disposition  she  thought  fit  of  diat 
sepsffate  property.  There  is  nO  case,  in  which,  thst 
doctrine  has  been  impeached:  that  is,  the  broad  nife, 
that  a  married  woman  is  to  be  considered  aJFemesok, 
as  to  property  to  her  separate  use.  There  are  many 
cases  in  which  the  question  has  been,  whether  the  a|>- 
solute  property,  including  a  power  of  disposition^  was  in- 
tended to  be  given;  or,  whether  it  was  a  personal  9ft 
only,  without  a  power  of  disposition;  and  where  the 
Court  has  seen  from  the  words  an  intention  to  Undt 
her  to  a  personal  gift,  without  a  power  of  dispodtioi^ 
the  Court  has  said,  that  condition  might  be  imposed; 
and  an  interest  inconsistent  with  it  should  not  be  efl^ 
tual. 


The  case,  which  I  recollected,  was  a  petition  in  the 
cliuse  oi  Hovey  v.  Blakeman,  upon  a  trust  to  pay  A^ 
rents,'  profits,  dividends,  and  •interest,  to  arise  firom 
a  fourth  part  of  the  residue,  in  equal  divisions,  into  the 
respective  proper  hands  of  the  testator's  two  sSters,  so 
long  as  they  should  live;  the  same  to  be  to  their  sepir 
rate  use.  As  it  was  expressed,  I  thought,  an  absdote 
property  was  not  intended  to  be  given  to  them,  so  aa  fo 
give  a  power  of  disposition ;  that  it  was  a  personal  be- 
quest to  them,  to  be  paid  into  their  respective  propier 
hands,  and  without  a  power  of  disposition;  and  I  dia- 
nussed  the  petition  of  an  annuitant  under  a  grant  fion 
one  of  th^n ;  leaving  him  to  file  a  Bill ;  but  intimating  an 
opinion  against  it.  This  is  very  difierent.  Here  ax^  Dp 
words  of  control:  no  words  of  restriction.  The  trus- 
tees are  not  even  to  pay,  from  time  to  time,  into  her 
hands,  upon  her  receipt ;  but  she  is  to  receive.  Here  are 
the  very  words  to  give  the  absolute  property.  If  laqd 
had  been  given  to  trustees  in  these  terms,  it  would  be  a 

use 
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use  executed ;  and  the  party  would  have  the  legal  Estate.  1004. 

I  ^cannot    therefore    aay,  the    annuity  granted   by  this  _,  ^"^""^ 

lady  is  void,  without  saying,  there  can  be  no  case,  in  ^^°*^^" 

which  a  married  woman  can  make  a  disposition  of  h^  Smits. 

separate  property.  '     . 

Decree  therefore  according  to  the  Prayer  of  the  Bill. 


Rolls. 
ANDREW  V.  TRINITY  HALL,  CAMBRIDGE.       ,    ^®^- 

June5tht  7th. 
nPHIS  bill  was    filed  by  the  Plamtiff  in    the  cause,      See  I%e  At- 
Andrew  v.  The  Master  and  Wardens  of  the  Merchant  tomey-General 
Taylors'  Company  (57);  stating  the  proceedings  in  that    *      v  i  \tt 
cause  and   The  Attorney  General  v.  Andrew {S8);  and  Qoa' j--|»^,o 
praying  an  account  of  the  siuns  received  by  the  De-  y^  q^  jg^^ 
fendants  in  respect  of  the  interest  or  profits  from  tim^  to  chant  Taylor^ 
time  made  by*  the  Defendants  from  the  arrears  of  in-  Company, YII, 
terest  of  the  -sum  of  1050/.,  due  upon  the  turnpike  se-  ^^* 
curity  to  the  estate  of  the  testator  Dr.  Andrew;'  and     The  next  of 
that  proper  rests  may  be  made  in  the  account  of  the  in-  kio  bound  by 
terest  of  that  sum,  taken  under  the  Decree  of  the  6th  *^«  compro- 
of. Mareh,  1796 ;  that  they  may  pay  to  the  Phuntiff.  what'^ljf '  ^"^^^^^ 

shall  be  due  on  that  account:  and  also  re-pay  to  him'       ^     r   ^i.    ~ 

,  wnt  of   the 

as  the  representative  of  the  testator,  the  legacy  of  100/.;  Attomeu-Ge" 
and  deliver  to  him  the  two  pieces  of  plate.  fi«ra/to  be  car- 

ried into  exe« 
The  bill  stated  the  terms  of  the  deed,  executed  upon  cation;  and 
the  agreement  between  the  Plaintiff*  and  the  Company  of  therefore  an- 

Merchant  «^«'  ^^'  "*- 
ting  np  a  far- 

(57)  Reported  ante.  Vol.  (58)  Reported  ante.  Vol.  ther  claim   of 

VII,  223.  Ill,  633.  interest  upon 

the  sums  to  be 
accoanted  for  by  Trinity  Hall^  was  dismissed. 
Trinity  Hall  was  held  entitled  to  the  legacies  of  100/.  and  some  plate ; 
as   being  distinct  from  the  other  disposition,  which  they  refused  to 
accept. 


Andrew 
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181041  Merchant  Taylors;  by  which  it  u  dedaiedi  thai  A* 
Company  agreed  to  accept  the  sums  therein  mentioned 
in  lieu  and  full  8ati8facti<m  of  all  their  right  and  intereaC 
TRiNrrr  in  the  said  funds  and  in  the  said  money  due  on  the  nid 
Hall»  turnpike  security;  and  they  covenant^  and  agreed^ 
that  the  residue  of  the  funds,  together  with  the  lOSOL, 
due  from  the  trustees  of  the  turnpike,  and  all  -right  and 
title  to  the  interest  of  the  1050/.,  received  by  die  De- 
fendants during  the  lime  they  possessed  the  turnpike 
security,  should  be  transferred  and  paid  to  the  Plaintiff 

The  bill  farther  stated,  that  the  Plaintiff  had  latdj, 
long  since  the  answer  put  in  on  the  original  cause,  dis* 
covered  that  Lais  Andrew  paid  to  the  Defendants  the 
legacy  of  lOOl.,  and  delivered  the  plate ;  and  that  the 
Defendants  had  made  ^^nsiderable  interest  or  advantage 
of  the  interest  received  by  them  upon  the  turnpike  se- 
curity; and  charged,  that  the  said  legacies  were  be* 
queathed  under  the  expectation,  that  the  Defiendanti 
would  perform  the  trusts  of  the'^^lll;  an^  having  n^ 
fhsed,  and  disappointed  the  '^^lll  to  the  utmost  of  their 
power,  diey  are  incapable  of  tak&ig  any  benefit  under  it; 
and  that,  as  the  intention  of  the  testator  was,  that  the 
1050/.  should  accumulate,  it  was  their  duty  to  make 
it  productive. 

The  Defendants  by  their  answer  stated,  that  the  in- 
terest upon  the  turnpike  security  was  mixed  with  their 
own  money ;  and  they  made  Ho  advantage  by  it  fiurdler 
than  that  fit>m  time  to  time  they  made  investments  in 
the  funds  from  their  surplus  cash;  and,  being  obliged 
to  sell  stock  for  the  re-payment  of  the  interest,  they  had 
sustained  a  considerable  loss  by  the  difference  of  prices 
in  buying  and  selling.  They  submitted,  that  the  le- 
gacy of  1001.,  and  the  bequest  of  the  plate,  are  not 
dependent  upon  the  acceptance  of  the  trust ;  and,  that 

having 
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ktffing  aceoniited  lor  the  intorest  received  from  tbe  1804. 
turnpike  security  and  paid  the  money  du^,  they  m^bt  .  ^^"^^ 
not  to  he  again  called  upon*to  account  for  any  matter  ^^ 

connected  therewith ;  and  they  claimed  the  henefit  of  the  Trinity 
fiitmer  proceedingSj  sttbmittmg,  that  though  the  particular  rAMBunoi* 
intention  with  regard  to  the  1050/,.  and  the  interest 
cannot  iiow  be  effectuated,  yef  that  muOf  and  the  ikite- 
teat,  and  all  the  other  benefits  intended  for  the  College 
iremain  applicable^  notwithstanding  the  compromise  be- 
tween  the  Fhdntiff  and  the  Merchant  Taylors'  Company 
toother  charitable  purposes;  and  might  be  properly  ap- 
plied in  repairing  or  beautifying  the  hidl».  and  in  othar 
purposes  bMeficial  to  it 

Mr.  Alexander  and  Mr.  WMshaWf  for  the  Plaintiffi 
The  Defendants  are  not  entitled,  to  retain  the  pecuniary 
and  specific  legacies*  The  general  rule  is,  that  a  party, 
entitled  to  any  benefit  under  any  instrument,  also  im- 
posing upon  him  a  duty,  must  renounce  the  benefit,  or 
perform  the  duty;  upon  the  principle,  that  he  shall  not 
be  permitted  to  affirm  an  instrument  in  some  respects, 
and  to  disaffirm  it  in  others.  Thus  executors,,  who  will 
not  do  the  duty,  shaU  not  have  the  bounty ;  thou^^  not 
expressed  to  be  for  their  care  and  pains:  Ready.  De* 
Paynes  (59);  a  condition  being  implied,  as  in  the  cases 
of  election.  The  reason  is  stronger  in  this  case  that  in 
that  of  executors;  for  the  other  executor  may  act:  but 
the  whole  intention  of  this  testator  has  failed  by  the 
refiisal  of  these  trustees  to  execute  the  trust. 

Next,  as  to  the  question  of  interest,  these  are  mere 
trustees,  who  have  actually  made  interest.  If  the 
trustee  laid  out  the  fund  in  stock,  he  has  not  a  right 

to 

(69)  3  Bro.  C.  C.  95.  See  III,  148,  and  Hanwrn  ▼• 
ante,  Ahhai  v.  MattU^  VoL      JRoib&y;  lY,  dl2. 
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CAME9  m  CHA^dESRr. 

lo  pay  either  stock  or  money:  but  the  option  is  withflie 
Cestui  que  Trust  This  was  not  pat  jn  issue  by  the 
pleadings  in  the  former  cause. 

Mr.  RiehardSf  ^Mbr.  Bomilly,  txDd'NLt.Leaeh,  for  tiitf 
Defendants. 
'This  relief  ought  to  have  been  prayed  origniaOy; 
and  the  Phuntifl;  having  taken  a  decree,  and  neglected 
these  subjects  of  demand,  cannot  now  bring  them 
forward  by  a  new  bill.  The  Attorney  General  (and 
ihis  is  the  most  fiivourable  way  of  putting  it)  cotdd  not 
have  filed  a  supplemental  information.  The  fiuids  were 
much  higher,  when  the  stock  was  purchased,  than  now, 
when  they  are  called  upon  to  refund  the  money  they 
received.  Then  upon  the  decree  and  compromise  the 
PlaintiflT  has  no  right.  Itord  Rosslyn  meant  to  leave 
this  entirely  open,  as  to  any  plan  to  be  proposed  fiwr 
executing  the  object  Ctf  pres;  and  Tfituiy  Hall  wight 
have  proposed  one  as  well  as  any  other  College ;  and 
ought  to  have  had.  an  opportunity  of  being  heard  up<m 
thiff  compromise.  As  to  the  first  head,  if  a  legacy  is 
givien  to  the  person,  who  is  appmnted  executor,  but  the 
legacy  is  not  given  to  him  in  the  character  of  executor, 
he  may  retain  the  legacy,  though  he  renounces  probate. 
In  Jtead  v.  Devaynes  the  legacy  was  given  to  the  legatee 
in  the  character  of  executor;  as  it  must  be  taken  to  be, 
unless  he  can  shew  the  conti^ary;  as  if  the  legacy  was 
igiven  by  the  will,  and  he  was  appointed  executor  by  a 
codicil ;  and  therefore,  not  taking  probate,  he  did  not 
answer  the  description.  But  these  Defendants  have  a 
very  different  character  from  that  of  executors.  These 
are  persons,  upon  whom  the  testator  suppq3ed  he  was 
conferring  a  bounty;  which  they  decline.  Suppose,  a 
person,  having  two  legacies,  rejects  one  for  the  benefit 
of  the  residuary  legatee :  can  it  be  said,  he  is  not  en- 
titled to  the  other?  These  two  legacies  are , perfectly 
distinct  from  the  legacies  to  the  charity.     The  doctrine 

of 
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of  election  has  never  been  carried  to  this  extent.    That         1804. 
.applies  only,  where  by  the  same  WiH,  under  which  the      Andrew 
legatee  takes  a  benefit,  the  testator  ajSects  to  dispose  of  «, 

property,  that  belongs  to  that  legatee  $  upon  which  the      Trinjiy 
Court  says,  if  he  will  not  allow  his  jyroperty  to  go  ac-  Qj^h aainaik 
cording  to  that  disposition^  the  persons  claiming  under 
it  shall  have  compensation  out  of  the  legacy  intended 
for  him. 

As  to  the  claim  of  interest  it  would  be  the  greatest 
injustice  to  apply  that  doctrine  to  a  College,  a  fluctuating 
body«    In  the  case  of  UmvetsHy  College ^  where  the  pur-  ^* 

pose  was  to  purchase  fivings,  and  they  divided  the  fund 
among  themselves.  Lord  Thurlou)  thought  it  impossible 
to  call  upon  them  to  bring  back  the  money  expended  by 
them,  meaning  to  act  right;  and  directed  the  account 
only  from  the  time,  when  the  bill  was  filed. 

Mr.  Alexander^  in  Reply* 

Lord  Rosslyn  did  not  mean,  when  this  Will  was  before 
lum,  to  decide  the  question,  whether  the  disposition  of 
this  testator  could  be  executed  cypres \  arid  directed  the 
reference,  with  a  view  to  bring  that  to  a  point ;  intending 
to  have  a  specific  proposal  stated ;  that  it  might  be  detei^- 
mined  with  more  accuracy.  The  general  spirit  of  thit 
compromise,  that  took  place,  to  which  the  Attorney  Getter 
ral  consented,  and  which  received  the  sanction  of  this 
Court,  is  that,  a  specific  part  being  appropriated  to  thd 
trust,  all  other  claims  should  be  relinquished:  arid  the 
necessary  consequence  is,  that  aD  the  remaining  assets 
belong  to  the  next  of  kin.  It  is  certainly  not  necessary,  in 
order  to  bar  an  executor,  that  the  legacy  should  be  given 
to  him  for  his  care  and  trouble.  The  Court  must  imply, 
that  these  legacies  were  given  to  the  Defendants  on  ac- 
count of  the  trust  they  were  to  execute ;  and  thd  principle 
ef  election  applies.    As  a  Corporation  the  Deffendants  are 

Vol.  IX.  L  L  bound 
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iaoi.        bound  fo  answer  for  die  fonds  receired  by  their  prede* 

^  ^^""^^         oessorsy  as  a  Corporation,    As  to  the  interest,  they  are 

^  not  charged  with  misconduct ;  but  must  account  for  their 

TsiMmr      actual  receipts  out  of  this  trust  fund,  which  they  adiiA 

C  JiJS...  4.y  b.n,  »  rii^  to  keep,  -a  iU  p,^«e.    Tl»r  — 

account  for  the  stock  they  actually  purchased  with  Ae 
fiindi  and  for  the  interest  and  dividends. 


7%e  Master  of  the  Rolls. 
Vltk.  Tlie  moment  the  Court  had  determined,  that  TrmUj 
Hall  had  not  become  bound  by  the  acts  done  to  cairy 
into  execution  the  trusts  of  the  Will,  it  necessarily  fol- 
lowed, that  they  were  to  account  for  the  trust  funds, 
that  came  to  their  possession.  It  became  a  matter  of 
doubt  by  their  rejecting  the  trust,  who  would  be 
ultimately  entitled  to  those  funds;  for  that  ejection 
created  a  question  between  the  Attorney  Gemeral  and 
the  next  of  kin ;  whether  the  fiinds  were  to  be  appBed 
to  some  other  charity;  or,  whether  ihe  trust  entirdy 
foiled;  so  that  the  next  of  kin  were  entitled.  Never- 
theless an  account  was  directed  against  the  College  by 
ihe  decree;  for,  whatever  might  be  the  ultimate  right 
to  those  funds,  it  was  fit  the  College  should  account 
Their  right  to  retain  the  funds  was  certainly  at  an  end. 
The  Court  did  not  determine  finally,  who  would  become 
entitled  to  the  fimds;  for  I  do  not  understand  the  ef- 
fect of  the  decree  to  be  a  decision  in  fovour  of  the 
Attorney  General,  that  the  funds  must  at  all  events  be 
applied  to  some  charity.  I  understand  the  Lord  Chath 
eeUor  to  have  reserved  that  point,  until  he  should  see 
some  specific  proposal ;  for  it  might  depend  very  mudi 
upon  the  possibility  of  firaming  some  proposal,  of  audi 
«  nature  bh  might  carry  into  execution  the  specific  inteB- 
iion,  whether  the  Attorney  General  might  or  migfal  not 

become 
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l^ecdme  ultimately  entitled.     If  no.  proposal  could  be         1L804» 

framed,  that  could  possibly  be  held  a  cy  pres  executioui       .  "^^^r^ 

then  it  migbt  be  intended,  that  the  next  of  kin  might  ^^ 

become  entitled.     If  the  proposal  so  nearly  corresponded      Tbinitt 

fr  A  T  X 
with  the  intention,  as  to  be  properly  a  ey  pres  execution,   Cambhidgi. 

it  might  have  been  executed.  At  the  same  time  the 
decree,  as  made,  is  rather  prlmd  feune  in  favoiur  of  the 
Attorney  General;  for  it  directed  a  proposal  to  be  made ; 
xecognizing  rather  therefore  the  right  of  some  general 
charity  than  that  of  the  next  of  kin.  The  Attorney 
General  therefore  remained  interested  in  the  prosecution 
of  the  suit.  He  tras  a  party  interested  in  the  account 
directed  against  the  College.  It  is  not  contended,  that 
the  decree  was  irregular ;  or  that  he  was  an  incompe^ 
tent  party  as  to  the  account  against  the  College.  The 
account  was  confined  to  the  receipts  of  the  College.  It 
was  known  at  the  time,  how  long  they  had  been  in  the 
receipt  of  the  interest  upon  the  turnpike  bond.  It  waa 
therefore  known  nearly,  how  much  they  had  received. 
The  Attorney  General,  if  he  thought  fit,  might  have  in- 
sisted, that  the  College  should  be  charged  with  interest; 
or  that  there  should  bo  an  inquiry,  what  use  they  made 
of  the  fund.  Neither  point  was  insisted  upon  by  him. 
The  decree  therefore  was  only  for  an  account  of  their 
receipts.  In  that  he  acquiesced;  though  he  appealed 
from  the  decree  upon  another  point.  He  is  therefore 
conclusively  bound  by  that  decree;  and  never  afterwards 
could  have  complained  of  it. 

Then  the  decree  not  directing  interest^  or  an  inquiry, 
whether  any  interest  was  made  by  them,  in  that  situation 
this  compromise  was  obtained.  If  I  had  ever  had  to 
pronounce  upon  the  question  reserved,  I  should  have  had 
great  difficulty  in  devising  any  cy  pres  execution,  so  far 
as  tliis  was  intended  for  the  benefit  of  Trinity  Hall.  On 
the  other  hand,  it  is  hard  to  say  it  should  fail,  so  far  as 

L  L  S  it 
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1804.  it  was  intended  for  the  benefit  of  the  Merchant  Tajlatt 
Company.  A  ey  pres  execution  as  to  that  might  easily 
have  been  framed.  As  to  the  other,  it  would  be  very 
TrinitIt  difficult.  Probably  it  was  upon  some  such  considemtioa 
Hall,  that  the  Attorney  General  thought  fit  to  enter  into  the 
compromise;  the  pnnciple  of  which  was  to  get  a  decree 
of  benefit  to  the  Company  of  Merchant  Taylors,  but  to 
relinquish  all  claim  in  favour  of  any  charity  in  the  place 
of  Trinity  Hall.  I  hesitated  upon  that  as  to  the  pro- 
priety of  interposing  the  authority  of  the  Court  in  sanc- 
tioning it.  I  knew  the  extent  of  the  doctrine  as  to  the 
application  to  general  charity  of  a  fund,  devoted  to  a 
particular  charity ;  and  I  directed  it  to  stieind  over  several 
-times;  in  order  to  be  certain,  that  the  Attorney  General 
was  /uUy  apprised  of  all  the  circumstances,  and  of  my 
doubt  as  to  the  compromise,  and  the  kind  of  objection 
I  thought  he  might  have  insisted  upon.  It  came  back  to 
me  with  an  express  authority  upon  the  part  of  the 
Attorney  General  to  consent  to  this  compromise;  and 
I  then  made  the  decree,  sanctioning  the  agreement 
Sometime  since  I  have  entertained  doubts,  if  that  decree 
was  attacked,  whether  strong  objections  might  not  be 
made  to  it  But  it  is  clear,  that,  when  I  sanctioned  it,  I 
understood,  all,  that  had  been  already  done  on  the  part, 
and  in  the  name,  of  the  Attorney  General,  was  to  stand : 
that  nothing  done  by  him  was  to  be  broke  in  upon.  He 
was  to  be  considered  a  competent  party  to  all,  that  had 
passed.  The  decree  therefore  as  to  the  mode  of  the 
account  is  to  stand.  If  I  had  supposed,  that  by  sanc- 
tioning this  compromise  I  was  to  place  third  persons, 
who  were  not  before  the  Court,  in  a  new  situation,  I 
would  have  heard  their  objections  to  the  compromise. 
I  would  not  have  exposed  them  to  a  claim  without  hear- 
ing them  against  the  compromise.  Perhaps  they  vai^ 
have  objected  to  the  compromise,  not  only  upon  thdr 
own  mterest,  but  the  want  of  right  in  the  Aiiomey  Ge- 

neral 
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neral  to  pve  it  up,  upon  the  principle  established  in         1804. 
favour  of  the  public.  Without  however  meaning  to  give 
an  opinion  upon  that,   I  should  have  heard  their  ob- 
jections upon  their  own  particular  interest.     I  under-      Trinity 
standi  the  next  of  kin  did  not  acquire  a  right  to  the   ^  ^  ^J^^, 
surplus  in  consequence  of  any  determination,  that  as  next 
of  kin  they  were  entitled ;  but  purely  by  the  compromise 
of  a  very  doubtful  and  difficult  question ;  and  therefore 
succeeded  only  to  hb  right,  as  far  as  the  cause  had  pro- 
ceeded at  his  instance* 

« 

It  is  then  argued,  that  they  take  every  thing  not  spe^ 
cifically  appropriated  by  the  agreement.  Truex  but 
what  was  that  ?  As  to  the  demand  against  the  college, 
it  was  already  ascertained  and  liquidated.  It  was  not  an 
open  demand :  not  a  demand  to  be  instituted  as  new ; 
as  if  nothing  had  passed  relative  to  it,  or,  as  if  what  had 
passed  was  to  be  considered  as  having  passed  between 
incompetent  parties.  The  next  of  kin  are  completely 
bound  by  every  thing  the  Attorney  General  was  bound 
by ;  and  he  never  could  have  affected  the  decree  for  an 
account. 

As  to  the  other  demand,   the  legacy  of  100/.  and 

the  plate,  I  am  at  a  loss  for  the  principle,  upon  which 

that  is  rested.     It  is  compared  to  Election,     It  has  no      Elation, 

analogy  to  that  doctrine :  which  takes  plaoe,  where  one  where  one  Le- 

legatee  under  a  Will  insists  upon  something,  by  which  gatee  insists 

he  would  deprive  another  legatee  under  the  same  Will  ^P®**  somcr 

of  the  benefit,  to  which  he  would  be  entitled,  if  the  first  *«»"«.  ^y  which 

legatee  permitted  the  whole  Will  to  operate  (60).    What  ,. 

.  -  pnve  anotner 

legatee  j^^^^  „j^, 

(60)  Upon  the  doctrioe  pf  the  references,  516.  Rvn^,  the  same  Will 
Election  see  ante,  Blount  v.  bold  v.  RumbdM,  WiUon  v.  of  the  bene6t, 
fi^bmd,  ypl.  y,  515,  an4      itfomt/.  III,  65,  191.    Pet-  to  which  he 

tiw^d  would  be  en- 
titled, if  the 
former  permitted  the  whole  Will  to  open^te. 
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1804.         legatee  is  disappointed  by  this  claim  of  the  lOOL  and  Ae 

refusal  to  accept  the  bequest  to  them  upon  certam  con* 

ditions  ?    No  one  can  call  upon  them  to  elect,  either  to 

Trinity      accept  the  trusts  of  the  Will,  or  to  givenip  their  legacy. 

i^^^^o    The  next  of  kin  surely  had  never  any  right  to  call  upon 

them  to  make  that  election. 


Andrew 

V. 
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Al 
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Then  it  is  compared  to  an  implied  condition  to  subnut 
to  the  burthen,  taking  the  benefit ;  and  to  the  case  of 
Executor,  re-  executors,  who,  refusing  to  execute  the  trust,  that  is,  to 
fusing  to  exe-  submit  to  the  burthen,  shall  not  have  the  legacy ;  for 
cute  the  Trust,  that  is  taken  to  be  given  in  consideration  of  the  execution 
shall  not  have  ^f  the  trust.  But  it  is  dear,  this  testator  had  not  the 
a  gacy, given  i^^^  conception  of  imposing  a  burthen,  so.  far  as  he  made 
.  a  bequest  to  them  as  a  College,  though  he  did  conceif  e 

he  was  imposing  a  burthen  upon  particular  officers;  and 
therefore  he  gave  them  particular  legacies  as  a  compen- 
sation for  that  trouble.  As  a  College  he  conferred  upon 
them  what  he  conceived  to  be  very  particular  benefits. 
He  had  no  idea  of  their  hesitation  to  accept  them :  a 
great  property  for  the  purpose  of  augmenting  their 
buildings  and  th^ir  fellowships  and  scholarships*  It 
was  never  laid  down,  that  because  you  refuse  one  be- 
nefit by  a  Will,  clogged  with  some  burthen,  therefore 
you  are  to  be  deprived  of  another  benefit  by  the  same 
Will,  unclogged  with  any  burthen.  Suppose  a  bequest 
to  me  of  a  house  to  live  in  it,  and  afterwards  in  the  sane 
Wm  a  bequest  of  100/. ;  and  I  find  it  inconvement  to 
live  in  the  house :  there  is  an  intention  of  benefit  to  me^ 
intending  to  give  me  more  than  I  find  it  convenient  to 
accept  of:  but  that  shall  not  deprive  me  of  the  other 

benefitr 

tiward  v.  Prescotif  VII,  541.  X,  580,  as  to  the  casUNBirj 

Sheddon  v.  Goodrich,  VIII,  heir   chiming  copyhoM  not 

'  481.    Ricky.  Cockell,  ante,  surrendered;   and  the  notes^ 

800.   Bbmt  y.CHtherow,  poht,  591;  ante,  I,  523,  7. 
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benefit    There  k  no  more  ground  therefore  for  diis         18M. 
•econd  demand  than  for  the  first. 


Andrbw 

The  Bill  therefore  must  be  dismisaed:  but  uider  the      Trjnitt. 

circumstances  I  shall  not  give  any  Costs.  ^  Il4i.L» 

Cambuhox. 


At  the  Rolls. 
1802. 

Thb  ATTORNEY-GENERAL  v.  DAVIES.  ^«*.  !«*. 

Auff.9dL 
rpHOMAS  DAVIES  by  his  Will,  dated  the  2d  of     Before  the 

February ^   1801,    and  attested  by  three  witnesses,  I^^^  Ckamr 
after  giving  his  sister  Jemima  Tripp  20L  a-year,  while  ^^^  ^pim 
a  widow,   and   similar    annuities    to    his    other   sisters,     "T^*  '®04. 
Mary  Kale  and  Lydia  Griffiths^  should  they  become  wi»     . 
dows,   and  to  his  brother  William^  should  be  become  x^vtA  ^ 
lame  or  otherwise  helpless,  made  the  following  dispo-  houses  and 
sition:  imrehase  the 

griMNid;  with 
.  "  I  give  the  sum  of  5000/.  more  or  less  as  it  may  be  •  residuary  bo* 

**  wanted  to  build  12  alms-houses  purchase  the  groimd  ^"^•*  *^  •  ***** 

-    •.      p  .      ^  ,  rilableSocietj, 

**  SIX  for  poor  men  six  for  poor  women  economy  and         .,  .  ,,  "^ 

.  ,  ,  .      1  M  provided  they 

"  convemence  observed  m  the  structure.  ^Ul  fyj^jgh  ^ 

piece  of  groimd 
The  testator  then  gave  directions  for  cloathing  the  in*  to  build  the 

habitants  of  his  alms-houses,  for  paying  them  a  weekly  houses ;  taking 

allowance  in  money ;  and  that,  if  his  brother,  or  either  manage- 

of  his  three  sisters,  should  like  to  come,  they  should  ™^°  *  *° .   ' 

have  the  preference ;  and  after  some  farther  directions  •       «      «       * 

t     \  1  11  *°^  Irostees, 

as  to  fitting  up  the  houses  he  gave  several  legacies  to  ^[^  ^  direo* 

charities,    and  some   to  individuals ;   and  among  them  tion  to  procure 

to  a  piece  of 
ground,  &c. 
The  whole  void  as  to  the  primary  object  under  the  Statute  9  Geo.  II. 
c.  36;  being  to  purchase  land  to  build  the  alms-honses ;  or  at  least  land 
already  in  mortmain  not  being  distinctly  pointed  oat ;  and  the  secondary 
-  object,  thongh  alone  it  might  have  been  good,  failing  with  the  principal^ 
with  which  it  was  connected. 


536 


CASES  IN  CHANCERY* 


1B04. 


.  The 

Attorkby- 
Obnbral 

'  Davibs. 


tQ  Thomas  Dames,  his  brother's  6011,  an  orptiiuii  lOOL, 
to  place  hun  in  the  Orphan  School  in  the  Ciiy  Boad,  and 
100/.,  to  be  placed  out  to  increase,  till  he  is  25  years  of 
age,  and  then  for  him  to  do  as  he  pleases  with;  but 
should  he  die  before  that  time,  then,  to  the  Orphan 
School.    The  Will  then  proceeded  thus: 


it 


n 
it 
it 

€€ 
€€ 
€€ 
€( 
it 
i€ 
€( 
€( 
it 
it 
it 
it 
it 

I 

it 
it 


After  the  foregoing  bequests  are  discharged^  and 
any  thing  further  that  may  occur  of  that  sort,  I  give 
all  .the  remainder  of  my  property  for  the  yse  of  the 
Orphan  School  in  the  Citi/  Road,  under  the  direction 
of  the  Committee  of  that  School  for  the  time  beii^ 
provided  they  will  furnish  a  piece  of  ground  near  the 
School  to  build  the  aforesaid  houses  on ;  and  the  Conn 
mittee  to  take  the  management  of  them  and  all  my 
affairs,  which  is  not  great ;  and  if  it  is  not  agreeable 
or  convenient  for  them  to  do  so,  I  request  the  following 
to  accept  of  the  trouble  of  fulfilling  my  desire  in  this 
Will  :'*  [naming  them.]  ^^  That  the  above  gentlemen 
procure  a  piece  of  freehold  ground  for  the  purpose 
of  building  the  alms-houses  and  erecting  a  school  for 
the  education  and  cloathing  only  of  as  many  children 
as  the  finances  will  bear.  But  if  the  Orphan  School 
Committee  accepts  of  the  plan,  that  they  will  afford 
the  same  medical  assistance  to  the  alms-houses  as  to 
the  school.'* 


Then,  after  a  recommendation  to  estabUsh  a  chaplau 
to  preach,  and  giving  some  directions  as  to  his  funeral^ 
this  clause  followed: 

"  I  have  one  freehold  house,  which  stands  in  Colt- 
"  brook  Row,  Islington.  I  desire  it  may  be  included 
**  among  my  other  effects  to  the  purposes  before  men* 
^Mioned,- 


The 
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The  Infonnation,  filed  soon  after  the  testator's  deatfaf 
prayed  an  execution  of  the  trusts  of  the  Will.  The 
answers  of  the  heir-at-law  and  next  of  Idn  insistedj  that 
the  devise  of  the  real  estate  and  the  bequest  of  GOOOL, 
and  the  residuary  bequest  for  the  charitable  foundation, 
were  void. 


1004, 


The 

ArrORNBTr 

Gbnbral 

9m 

DavihIi, 


Mr.  Rtchards,  Mr.  Alexander^  Mr.  King,  and  Mr, 
Mitford,  in  support  of  the  Information. 
As  to  the  freehold  house  no  point  can  be  made.  The 
question  is  first  upon  the  disposition  of  the  500(M«;  and, 
if  it  rested  there,  it  would  be  difficult  to  maintain,  that 
the  purpose  could  be  executed,  on  account  of  the  direct 
tion  to  purchase  the  ground:  but,  Sdly,  upon  the  re* 
siduary  clause  the  question  is  very  different.  The  Comr 
mittee  of  the  Orphan  School  have,  and  for  a  great 
length  of  time  have  had,  a  piece  of  ground,  which  they 
are  willing  to  fiimish  for  this  purpose.  Though  at  first 
BO  particular  situation  was  in  his  view,  upon  recollection 
he  says,  if  the  Committee  will  make  a  present  of  a  piece 
of  ground  for  this  purpose,  he  intends  the  money  to  be 
laid  out  upon  that  spot.  Then  it  comes  to  this:  aJbe- 
quest  of  this  sum  of  50002.  for  the  purpose  of  raising, 
houses  upon  a  particular  spot;  which  is  not  to  be  pur- 
chased, and  is  already  devoted  to  charity.  No  more 
land  there&re  is  put  in  mortmain :  the  ground  proposed 
being  already  in  that  state.  That  brings  it  to  the  point, 
that  has  been  often  agitated,  and  of  late  decided  in  favouo 
of  the  charitable  object;  whether  a  bequest  of  money, 
to  be  laid  out  in  the  erection  of  houses,  &c.  upon  land, 
which  is  not  to  be  bought,  but  b  already  in  mortmain, 
is  gopd. 

The  Statute  (61)  has  the  word  ''purchase.**     The 
opinion  of  Lord  Hardwicke,  expressed  in  Gaslril  v.  Ba^ 

ker. 

(61)  Slat.  9  Geo.  II,  c.  30. 


HO 
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able  dispomtions^  as  they  are  called ;  taut  which  wooli 
be  mora  properly  described,  as,  not  merely  monameiiti 
of.  vanity,  but  in  many  instances  of  the  testator's  in- 
humanity and  cruelty;  when  the  state  of  his  fiuuQyis 
considered.  That  disposition  of  the  Courts  is  now  al- 
tered; and  that  they  are  not  inclined  to  go  farther. 
Formerly  assets  were  marshalled  for  a  Charity  (74).  Bat 
now  these  dispositions  are  held  strictly  to  the  terms  of 
the  Statute.  Supposing  this  testator  to  have  had  in 
▼iew  part  of  the  land  already  appropriated  to  this  cha- 
rity, still  it  bvoid.  What  is  a  purchase,  but  giving 
money  upon  condition,  that  the  person  receiving  it  shaH 
give  land?  The  land  is  the  consideration  for  giving 
them  this  residu*.  The  Act  does  not  authorize  the 
purchase  of  land  already  in  Mortmain.  In  J%e  Attomtff' 
Oeneral  v.  N(uh  the  experiment  was  made  upon  tlie 
opinion  expressed  in  Vaughan  v.Farrer\  that  provided 
the  trustees  could  obtain  a  gift  of  land,  it  would  take 
effect ;  and,  in  that  case,  one  of  the  trustees  had  some 
time  before  given  a  piece  of  land.  But  it  was  consi- 
dered void  within  the«Act  upon  the  object  of  the 
taton 


Then,  as  to  the  residue,  it  is  a  purchase,  however 
large  the  residue,  compared  to  the  land  to  be  taken; 
and  the  whole  residue  is  therefore  to  be  laid  out  in  land. 
A  wish  b  indicated  to  keep  these  subjects  together,  to 
become  one  great  establishment ;  and  the  Orphan  Sdiool 
are  to  have  the  whole  superintendance.  ^Vhere  the  in- 
tention is  to  form  one  establishment,  and  part  fails  under 
the  Statute,  the  rest  cannot  take  efifect:  The  Attorney' 
General y.  Goulding{15):  The AHomey-General y.WkU- 
xhwrch  (  76 }.    This  is  the  case  of  a  condition  precedent ; 

and 


(74)  Amb.  Ifli, 

(75)  2Bro.  C.  C.  428. 

(76)  Ante,  Vol,  III,  141. 


Aitorna^Gemeral  v.  Himxwum, 
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ahd  therefore  it  cannot  be  contended,  that  the  conditioli 
alone  is  void^  1£  the  bequest  of  the  500(ML  is  void,  that 
sum  would  not  fiUl  into  the  residue;  but  would  belong 
to  the  next  of  kin. 

m 

Mt,  Richards^  in  Reply^ 
This  is  not  an  entire  charity,  as  in  The  Attorney  Ge^- 
neral  v.  Goulding.    Here  are  two  distinct  objects.    The 
School  is  already  existing.    Taking  the  whole  together 
this  is  a  condition  subsequent;  and  a  condition  subse- 
quent, to  do  an  illegal  act,  though  it  is  void,  ddes  not 
litiate  the  grant  2  otherwise  as  to  d  condition  preCiederit 
fo  the  vesting.    It  is  not,  as  contended,  a  bargain,  that 
if  he  gives  money,  they  shall  give  land ;  and  therefore  a 
purchase.    A  bounty  is  evidently  intended  to  the  Orphan 
School.    Suppose,  a  large  stun  of  money,  10,000/.,  was 
given,  upon  condition  to  furnish  a  small  piece  of  land,  all 
acre,  or  land  to  the  value  of  1000/.:  can  that  be  consi- 
dered a  purchase  ?    There  is  no  annexation.    There  is  no 
annexation  here  of  the  bequest  of  the  Orphan  School  to 
the  object  of  building  the  alms-houses,  as  in  "The  Att(H<^ 
ney  General  v.  Whitchurch. 


JS4^ 


1804. 


The 

ArroRNBt- 
Gbmbral 

DAYIBi. 


The  Master  of  the  Rolls. 
The  question  is,  whether  the  principal  of  these  -  dis^       Jug,  Zd* 
positions  is  not  void  under  the  Statute,  9  Geo.  II,  c.  S&, 
commonly  called  the  Mortmain  Act. 

It  must  be  admitted,  that,  if  the  WiH  stropped  with 

the  bequest  of  the  5000/.  it  would  be  wholly  void ;  for 

the  testator  gives  it  expressly  to  purchase  land ;  and  even 

if  he  had  said  nothing  about  purchasing,  a  bequest  of 

money  to  build  alms-houses,  would  be  void    according 

to  the  later  determmations ;  »  the  Court  will  not  imply 

an  intention,  of  which  the  WiU  affords  no  trace,  that,  if 

the 


642 


1004. 


The 

-Attornbt- 

Obnbrai. 

«• 

DAYlBi. 
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iinB  land  should  be  given,  then,  and  then  only,  die 
buSdioig  shall  take  place ;  and  if  the  original  inteittiaB 
be  a  purchase^  an  oSet  to  give  will  not  cure  it;  for  in 
The  Attorney  General  v.  Nash  the  trustees  had  pur- 
chased land  with  their  own  money ;  and  they  offered  to 
^ve  th^t  land,  yet  the  Court  refused  to  give  it  e£fect. 

But,  it  is  said  ill  this  case,  that  in  the  subaequeot 
part  of  the  Will  the  testator  has  relinquished  the  fint 
intention  of  purchasing ;  and  has  made  a  provision  for 
erecting  almg-houses    upon    ground   to    be   given    by 
the  CcHnmittee  of  the  Orphan  Hospitd ;  who,  by  the 
information,  offer  to  give  this  ground.    Therefore,  it  is 
juud,  the  charity  may  be  executed  acOording  to  his  lat- 
ter intention,  without  any  violation  of  the  Act.     In  The 
Attorney  General  v.    Tyndcdl  Lord  Northingtan*a   opi- 
mion  is  express,  that  to.  lay  out  money  in  building  upoD 
land,  that  should  be  given  by  another  person,  is  juM 
as  contrary  to  the  spirit  of  the  Statute  as  to  purdiase 
land.    It  is  unnecessary,   however,  in  this  case  to  goi»- 
aider,    how  far  that  opinion,  contrary  to  Lord   Hard' 
wiche\  may  be  well  founded ;  for  the  provision  of  this 
Win  is  not  merely,  that  if  land  shall  be  given,  these 
alms-houses    shall  be  built:   but   he   proposes  to   die 
Committee   a  gift:    and  offers  them  the  residue,   as  a 
con^eradon  for  their   furnishing    land    for  his   alms- 
houses,   and  taking  the  management  of  them,  and  -his 
affairs.    He  does  not  mean  to  give  them  any  part  of,  the 
residue,    unless  they  supply  the  ground  for  his  alms- 
houses.     He  says,  ''  I  will   give  your   charity  money, 
<'  if  you  will  find  land  for  mine."*    What  is  this,    bat 
laying  out  money  in  land  ?    It  may  be  more  or  leas  ad* 
vantageous  to  them:  but  still  it  is  a  mere  bargain:  mo- 
ney oiBfered,  if  land  is  given  in  return.    He  meant,  that 
they,  as  the  Committee,  and  not  as  individuals,  should 
the  land;  and  they  have  the  means.     But  as 

trustees 
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trustees  ot  the  charity,  they  could  not  make  a  preseiit 
of  it*  He  offers,  only  because  the  bargain  was  an  ad* 
vantageous  one  for  the  charity.  This  is  more  imme- 
diately within  the  Statute  than  The  Attorney  General  t. 
Day  (^11  \  where  one  of  the  grounds  of  refusing  to  exe^ 
cute  the  agreement,  was,  that  it  would  be  an  evasion 
of  the  Statute,  and  an  indirect  method  of  giving  land 
to  a  charitable  use.  If  the  Court  conceived,  the  Statute 
would  be  violated  even  by  that  sort  of  bargaining  be* 
tween  representatives,  because  it  might  be  supposed  to 
originate  from  an  intention,  indicated  by  the  Will,  what 
would  they  have  thought  of  a  direct  bargain  by  the 
Will,  offering  money  as  a  consideration  for  putting 
land  in  mortmain.  In  the  one  case  the  Statute  might 
with  some  circuity  be  evaded ;  in  the  other  it  is  directly 
infringed;  for  it  is  an  absurd  distinction,  that  a  tes- 
tator shall  not  give  land  to  a  charity ;  but  he  may  give 
money,  in  consideration  of  another's  giving  land  for  » 
char|ty« 


1B04. 


The 

ATTORNBr<« 
O&NBaAL 

DAvink 


If  I  am  right  in  holding,  that  this  is  a  bequest  of  A 
residue  to  be  laid  out  in  land,  two  consequences  will 
follow:  1st,  that  such  bequest  of  the  residue  is  void r 
Sdly,  that  the  bequest  for  erecting  alms-houses  is 
void  ;  because  they  are  to  be  erected  only,  by  what  I 
consider  a  purchase  of  land.  [It  may  be,  if  the  whole 
scheme  might  be  carried  into  effect,  that  the  Orphan 
School  might  have  a  benefit ;  for  there  might  be  a  sur- 
plus ;  and  only  what  is  equivalent  to  the  land  for  the 
alms-houses  is  to  be  applied.  But  it  is  impossible  to 
make  an  apportionment,  and  to  declare  the  bequest  of 
the  residue  void  for  part,  and  good  for  the  rest.  If  the 
principal  fails,  the  subsidiary  part  must  fail  along  with 
it«  The  wish  is,  to  connect  his  aIm»-houses  and  their 
School ;  and  to  benefit  the  latter,  because  of  the  benefit 

he 


(77)  1  Vet.  5ie. 


4M4 


J804. 


Tho 

Attornbt- 
Gbnebal 

DAtlU. 
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he  expected  from  thebr  School.  It  k  only  on  account 
of  their  contributing  to  his  plan  that  he  gives  to  tben. 
This  bequest  of  the  residue  is,  therefore,  wboDj 
yoid(78). 


The  Helatots  appealed  from  the  Decree,  pronounced 
in  consequence  of  this  judgment ;  declaring,  that  th^ 
legacy  of  5000/.  arid  the  residuary  bequest  were  Toid ; 
and  that  the  residue  belongs  to  the  next  of  kin.  Tkd 
Attorney  General,  in  addition  to  the  other  Counsel,  ar- 
gued in  support  of  the  Appeal.  Mr.Romitty,  for  die 
Decree,  was  stopped  by  the  Cotfrt. 

7%^  Lord  Ctf  Ai^CELLOH. 
The  argunfents  for  the  Relatoi^  have  failed  to  esta- 
blish, that  this  Dec^e  is  wrong.  No  question  can  be 
made,  that,  if  the  point  turns  upon  the  beqiuest  of  the 
5000/.  it  is  void  within  every  decision.  First,  there  is 
an  express  direction  to  purchase :  2dly,  whatever  were 
the  decisions  formerly,  when  charity  in  this  Court  re- 
Ceited  more  thah  fair  consideration,  it  is  now  clearly 
established,  and  I  am  glad  it  has  come  back  to  some 
common  sense,  that,  unless  the  testator  distinctly  points 
to  some  land,  already  in  mortmain,  the  Court  will  under- 
stand him  to  meail,  that  an  interest  in  land  is  to  be  pur- 
chased, and  the  gift  is  not  good  (79).  This  testator 
does  not  limit  his  bequest  to  5000/. :  but,  whateyer  lus 
i>roperty  shall  be  at  his  death,  as  much  as  should  be 
Wantied  for  this  purpose  wais  to  be  given  to  it;  and,  when 
the  residue  is  said  to  be  20,000/.  no  construction  is  to  be 
put  upon  this  Will  from  the  amount  of  it,  that  must  not 

have 


(78)  Ante»     Chapman    v. 
Braum,  Vol.  VI,  404. 

(79)  Ante,      Chapman,   v. 
Brown,  Vol.  VI,  404.      The 


Attomejf  Oenerdl  ▼.  Pammt, 
VIII,  186.  OrieceM  t.  Cote, 
I,  648,  and  the  note,  564. 
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have  been  put  upon  it,  if  the  testator  had  spent  14,000/. 
of  that  sum,  or  had  by  a  subsequent  codicil  given  more 
or  less  to  legatees.  The  amount  of  the  legacy  is  un- 
ascertained, except  according  to  the  actual  demand  of 
the  charity,  to  which  it  was  to  be  applied ;  and  the 
casual  amount  at  the  death  of  the  testator  cannot  be  a 
ground  of  construction ;  which  must  be  the  same,  as  if 
the  residue  was  only  5000/.,  and  cannot  depend  upon 
the  accident.  I  take  this  school  to  be  a  voluntary  so-* 
ciety,  existing  purely  by  voluntary  engagements;  and 
then,  if  they  happen  to  have  land  to  be  furnished,  that 
is  not  land  at  this  moment  in  mortmain,  in  the  sense  of 
the  statute  (80).  It  seems*  preposterous  certainly,  thai 
a  man  should  give  20,000/.  to  purchase'  land  worth  no 
more  than  5000/. :  but  the  difficulty  with  reference  to 
that  is,  that  I  make  the  declaration  upon  the  accident, 
that  the  amount  is  20,000/. :  whereas  the  construction 
ought  to  be  the  saifaie  as  if  he  had  spent  15,000/.  of 
that  sum. 


1804. 


The 

AttornAy- 
Obnbral 

DAYlBa^ 


But,  supposing,  there  might  possibly  be  a  surplus  be- 
yond what  was  necessary  for  the  purposes  to  be  accom- 
plished in  these  alms-houses,  yet  upon  this  Will  it  is 
altogether  uncertain,  whether  there  would  or  would  not 
be  any  residue  beyond  what  was  to  be  employed  in 
the  alms-houses ;  and, '  if  what  is  given  is  to  be  em- 
ployed in  buildings  contrary  to  the  act,  all  the  cases  are 
uniform,  that,  if  the  minister  is  to  be  employed  in  the 
chapel,  or  the  poor  persons  are  to  live  in  the  alms- 
houses, to  be  built  contrary  to  the  act,  that,  which 
would  have  been  good,  if  it  had  stood  alone,  will  be 

bad. 


(80)  In  the  coarse  of  the 
argument  a  doabt  was  sug- 
gested, whether  the  Com- 
mittee of  this  Charity  had 
any  land  in  mortmain ;  and  it 

Vol.  IX.  '      MM 


was  said,  the  Charity  was 
supported  by  volantary  con- 
tribation,  not  by  any  per- 
manent endowment 
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1804.         bad,  if  the  purpoae  is  to  be  employed  in  those  buildinga, 


.  which  the  statute  will  not  allow  to  be  erected.     Upcm  the 

4.^  whole  Will  this  would  be,  in  whatever  terms  expressed, 

Obnbral      whether  of  condition  or  not,  only  a  declaration  of  the 
«•  trust,  upon  which  they  are  to  take,   if  they  do  take. 

By  the  direction  for  management  the  Orphan  Committee 
are  out  of  that  residue,  comprehending  more,  if  neces- 
sary, than  6000/.,  or  less  certainly,  if  less  would  be  suf- 
ficient, to  do  the  acts  pointed  out ;  among  which  is  to 
afford  the  same  medical  assistance  to  the  alms-houses  as 
Recommenda-   to  the  school ;  and  he  recommends  them,  which  would 
lion  in  a  Will     1^  imperative  (81)  upon  them,  to  establish  a  chaplain, 
fmperatife.        It  is  a  bequest  of  a  residue,  to  be  laid  out  in  the  first 

instance  in  land,  and  if  all  should  not  be  exhausted,  as 
it  could  not  be  consistently  with  his  scheme,  to  be  laid 
out  upon  these  purposes,  affording  medical  assistance, 
and  for  a  chaplain  in  the  alms-houses ;  and  all  beyond 
that,  if  well  given,  b  uncertainly  given ;  and  if  the  pri- 
mary gift  fails,  the  secondary  gift  being  totally  uncertain, 
and  fluctuating  from  time  to  time,  the  whole  must 
fiul(83). 

On  the  other  ground,  there  is  as  much  vanity  as  charity 
in  this.  He  did  not  choose  this  monument  to  be  erected 
to  his  memory,^  unless  he  should  be  considered  bene- 
factor of  the  school  as  well  as  tbe  hospital.  He  meant, 
if  the  Orphan  Committee  could  take  the  management 
of  the  alms-houses,  then  so  much  should  be  for  the 
school ;  but,  if  they  could  not,  then  the  trustees  sub- 
stituted should  build  the  alms-houses,  and  a  school 
also.  But,  if  it  cannot  be  distinguished,  how  nmch  was 
for  the  alms-houses,  and  how  much  .  for  the  school, 
it  is  very  difficult  to  divide  it,   and  to  make  it  good  for 

part, 

(81)  Malim  v.  Keighkg,  ante.  Vol.  VI,  404.  itltonuf 
ante,  Vol.  II,  333,  629.  Gemeral  v.  Htnaemam,  2  Jot.  t 

(B2)    Ckapman  v.   Broum,      Walk.  210. 
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party  and  not  for  the  rest.    Upon  the  whole,  therefore^  1804. 

this  Decree  is  right. 


The 


DANN,  Ex  parte. 


__,     _  \«       ,  Attoenky- 

The  Decree  was  atnrmea.  General 

V. 

Davirs. 

Rolls. 

1804. 

June  12/A. 

•T^HE    Petitioner,   having_  brought  an   action  for  the      Proceedings 
amount  of  his  BiU,  as  Solicitor  in  the  affairs  of  a  before  the  Xorrf 
charitable  foundation,  by  one  of  the  Queens  oi  EngUmd,  ^^»f  f^^»  ^J* 
the  office  of  visitor  being  exercised  by  the  Lord  Chan^    .  ...    .  . 

cellar,  the  usual  Order  was  made  under  the  statute  (83)  pQ^^i  upon  a 
to  tax  his  Bill.     The  object  of  the  Petition  was  to  dis-  lioval  Founda- 
charge  that  Order.  tiou,  not  with* 

in  the  Statute 

4  I 

Mr,  RomiUy,  in  support  of  the  Petition,  contended,  for  taxing  Bills 
that  this  could  not  be  considered  a  proceeding  either  as  of  Costs, 
an  Attorney  or  SoUcitor  in  any  Court  of  Justice ;  ob- 
serving, that  it  did  not  appear,  that  this  authority  was 
exercised  by  the  Lord  Chancellor,  by  virtue  of  his  office ; 
for,  in  former  instances,  particularly  in  the  time  of 
Lord  Somers,  the  authority  appeared  to  be  given  to  him 
by  the  Queen. 

Mr.  Piggott  opposed  the  Petition ;  insisting,  that  this 
must  be  considered  a  proceeding  before  the  Lord  Chan- 
cellar,  not  by  a  special  authority,  delegated  by  the  Crown, 
as'  in  lunacy  and  bankruptcy,  but  by  his  general  autho- 
rity ;  and,  therefore,  within  the  Act  of  Parliameiit.  The 
petition  and  affidavits  prepared  by  this  petitioner,  were 
entitled  "  In  Chancery." 


€ 


The  Master  of  the  Rolls. 
How  is  this  a  proceeding  in  Law  or  Equity  within 
the  statute  ?    Does  the  circumstance,  that  the  Lord  Chcm^ 

cellar 
(83)  2  Geo.  II,  d.  23.  t.  2! 
MMS 


■I 


.  « 
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1804.         eellor  is  Tisitor,  make  a  difference  ?    Suppose^  the  vimta- 

^^^'^         tonal  authority  had  been  exercised  by  a  Bishop.    Thfa 

jp  is  not  before  th6  Lard  Chancellor,   as  exercising  his 

'      equitable  jurisdiction.     The  proceedings  contemplated  by 

the  act,  are  proceedings  in  a  Court  of  Law^  or  a  Court 

of  Equity.     It  is  not  in  the  Court  of  Chancery  that  the 

King's  visitatorial  power  is  to  be  exercised.     It  is  by 

the  Lord  Chancellor*    I  think  this  not  within  the  Act 

of  Parliament. 


The  Order  for  taxing  the  Bill  was  discharged* 


,  ^^- ,  PEARCE  V.  PEARCE. 

June  14/A. 

BUI  by  an  in-  rpHE  Bill  was  filed  on  behalf  of  two  natural  children, 
faiit  dismissed  ^y  their  next  friend,   clauning  under  the  WiH  of 

wi      cos  ^^j^  father  all  his  real  and  personal  estate.     After  th^ 

upon  a  facty  ^    .      -.^T.-ri      i  «-•#»«<. 

which  thoueh   ^^^^^^^'^  ^*  *"®  Will,    the  testator  had  suffered  a  re- 

Bot  known        CQvery  of  the  real  estate;   which  fact  was  not  known, 
when  the  bill     ^hen  the  Bill  was  filed.     The  heir  at  law  accordingly 
was  filed,might  recovered  in  an  ejectment, 
with  reason- 
able diligence        Mr.  Cooke,  for  the  Plaintiffs,  under  these  circumstances 
bate  been         moved,  that  the  Bill  should  be  dismissed  with  costs  as 

.'  against  the  heir,  and  the  widows  who  had  been  made  a 

next  fnend  not^p,^.  .i..         -i*,  ,, 

allowed  the      ^^tendant,  m  respect  of  her  right  to  dower ;  and  that 

costs  out  of  ^^^  ^^^^  should  be  allowed  to  the  next  friend  out  of  the 
the  infant's  es-  estate  of  the  infants ;  alleging,  that  it  would  save  ex- 
tate :  bnt  whe-  pence ;  and  that  what  had  been  done  was  manifestly  for 
thsr  they  shall  the  benefit  of  the  infants  (84). 

be  repaid,  and  j^^ 

out  of   what 

fund,  or  by  ^^^  Tanerv.Jme,  2  Vet.  2  Mer.  Ul .  Beamet  am  CoeH. 
whom,  was  re-   .^1   '  -  '         „  -«f«mc»  «•  ^^iw^ 

served  untU     ^-    ^"^  •'"«*  ^-  ^""^^       ^^^  ^^ 
the  hearing. 
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The  Lord  Chancelloh* 
.    I  cannot  make  the  Order,  that  is  prayed.    If  the  next 
friend  has  used  reasonable  diligence,  he  must  have  been 
satisfied,  that  a  recovery  had  been  suffered.    Can  I  charge 
the  infants  with  the  expence  of  his  negligepce  ? 

Dismiss  the  bill,  as  against  the  heir  and  the  widow, 
with  costs;  reserving  the  consideration,  Whether  those 
costs  shall  be  repaid  and  out  of  what  fund,  pr  by 
whom,  till  the  hearing.  The  probable  result  of  inquiry 
would  be,  that  with  reasonable  diligence  this  might  have 
been  known. 


1d04. 


Peai^PB 

V. 

Pbarcb. 


FEARNS  V.  YOUNG. 

JAMES  FEARNS  by  his  Will,  dated  the   13th  of 
March,  1797,  made  the  following  disposition : 


1803. 
Nov.  2\ii. 

1806. 
Jume  15IA. 
Priaciple  of 
arrangement 

as  to  perspD^ 

estate  betweei^ 
"  I  give  and  bequeath   to  my  wife  Hannah  Feams  ^^^^  peraona  ean 

**  the  interest  of  one-half  of  my  property  during  her  im^d  f^r   life 

'^  life  with  liberty  to    dispose  of  one-half  of  the  said  and  in  remain- 

*'  half  to  whoever  she  may  think  prc^r  at  her  decease:  der;    that  the 

"  the  other  half  of  this  half  shall  devolve  at  the  decease  »«bj«ct.  bo">g 

*'  of  my  said  wife  to  my  daughter  Louisa  Feams  i  the  ***  *°   '** 
*^  other  half  of  my  siud  property  I  give  and  bequeath  tp  ^. .     \ 

"  my  said  daughter  Zroiiwa  Feanwu"  iwmediat^sal^ 

'    tbongh  future 
The  testator  appointed  his  wife  and  two  other  pei^-  in  enjoym^nt^ 
sons  executors^      Under    a  decree,    upon  the    biH   of  "hall  be  vt- 
the  infant  daughter  of  the  testator  against  the  execu-  ^^^^  ■  and  the 

tors,  the  Master  by  his  reports,  stated  accounts  of  the  ?*'*?."!  *" ,  „ 

.     .     1        ,      *.   ;      .  n    1  »  for  life  shall 

pnncipal  and  of  the  mterest   of  the  testators  estate^;  ,         interest 

*^  upon  the 
amount:  from  the  death  of  the  testator  in  this  instance,  a  share  in  a 
trade,  to  be  ascertained  and  paid  at  certain  periods  after  his  death. 
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and  as  to  the  sum  of  ^70/.  \Ss.  included  in  the  sum 
of  2769/.  5s»  \0d.  appearing  as  interest  money,  the  re* 
port  stated,  that  it  arose  under  the  following  circum- 
stances. The  testator  was  a  partner  in  the  house  of 
Murdochs  Feams,  and  Co.  wine  merchants  at  Madeira ', 
and  by  the  articles  of  partnership  it  was  provided,  that 
in  case  of  the  death  of  either  of  the  partners  during 
the  continuance  of  the  term  of  the  partnership,  which 
was  for  the  term  of  6even  years,  the  business  should  be 
carried  on  for  the  joint  account  of  the  surviving  partners 
and  the  heirs  of  the  deceased  until  the  30th  day  of 
June  next  following;  provided  the  death  happened  at 
the  distance  of  three  months  preceding:  otherwise  to 
continue  until  the  same  date  of  the  subsequent  year; 
and  that  the  partnership  shovdd  then  determine ;  and 
an  exact  state  of  it  be  delivered ;  and  the  balance, 
which  might  be  liquidated,  should  be  divided;  and 
the  proportional  share  belonging  to  the  deceased,  or 
his  heirs,  should  be  paid  to  the  deceased  or  his  heirs : 
one-half  at  the  end  of  one  year,  and  the  other  half  at 
the  end  of  two  years  after  such  determination ;  which 
balance  had  been  paid  according  to  the  stipulations  in  the 
articles;  and  the  testator's  share  of  the  profits  during 
the  five  years  he  was  interested  therein,  amounted  to 
9556/.  17^.  2d.  He  died  in  the  latter  end  of  Majf 
1797,  when  there  were  13  months  of  the  term  unex- 
pired ;  and  the  proportion  of  the  profits  during  that  time 
amounted  to  2070L  ISs.  The  Defendant  Hannah  Rippon, 
the  testator's  widow,  claimed  1035/.  6^.  6c/.,  a  moiety  of 
the  sum  of  S070/.  13^.;  which  the  Master  allowed,  as 
due  to  her  in  the  nature  of  interest  money,  accrued  due 
after  the  death  of  the  testator. 

Exceptions  were  taken  by  the  Plaintiff,  on  the  ground, 
that  the  sum  claimed  by  Mrs.  Rippon  ought  to  have 
been  disallowed;  as  having  arisen  from  the  profits  of 
the  testator's  capital  in  trade,  and    not   from   interest 

of 
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of  his  property.     The  cause  also  came  on  for  fuithef 
directions.  .     .  * 

Mr.  Richards  and  Mr.  Stanley ^  for  the  Plaintiffy  con- 
tendedy  that^  the  only  interest,  to  which  the  widow  of 
the  testator  can  be  entitled,  is  uiterest  upon  the  pro- 
perty from  the  death  of  the  testator,  or  from  a  given 
time  after  his  death,  to  the  dissolution  of  the  partner- 
ship; and  the  latter  ^  seems  the  proper  mode.  The 
trade  being  carried  on  in  Madeira^  the  interests  could 
not  possibly  be  arranged,  and  the  testator's  share 
brought  over,  for  some  time.  They  also  urged,  that  she 
could  not  claim  in  respect  of  the  time  after  the  disso- 
lution of  the  partnership;  while  the  fund  was  according 
to  the  terms  of  the  partnership  outstanding  and  unpro- 
ductive; for  any  thing  given  in  respect  of  that  time 
must  come  out  of  the  capitaL 

Mr.  RomiUy  and  Mr.  Owen,  for  the  Defendant,  the 
widow,  argued,  that  there  were  but  two  modes  of 
treating  this  point:  either  to  give  the  tenant  for  life  such 
profits  as  the  fund  has  made  since  the  testator's  death,; 
or,  to  ascertain  the  value,  if  it  had  been  laid  out  in  Bank 
Annuities  at  his  death.  The  rule,  according  to  Howe 
T.  The  Earl  of  Dartmouth  (85)  is,  that  the  value  at 
the  time  of  the  death  must  be  ascertained.  The  dif« 
ference  between  that  case  and  this  is,  that  the  Bank 
Stock  could  be  converted  immediately;  but  this  pror 
perty  under  the  contract  with  third  persons  must  con- 
tinue many  months. 


6il 


3804. 
FbabM 

YOUMO. 


The  Lord  Chancellor. 
There  is  great  difficulty  in  this  case  as  to  the  arrange- 
ment.    Under  these  articles,  as  the  event  of  the  testa- 
tor's 

(86)  Ante,  Vol.  VII,  137.  See  GAum  r.Boti,  VII,  «9. 
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tor's  death  happened  in  May^  the  haluice  was  to  be  as- 
certained at  the  end  of  a  year  from  the  following  month 
of  June;  and  the  balance  ascertained  was  to  be  paid, 
one^half  at  the  end  of  two  years,  and  the  other  half 
three  years  from  his  death.  The  rule  as  to  personal 
estate  is,  that  what  is  not  specifically  given,  and  consists 
of  an  interest  wearing  out,  or  an  interest  at  present  sale- 
able, but  in  point  of  enjoyment  future,  the  whole  is 
converted  into  money  in  a  question  between  the  tenant 
for  life  and  th^  remainder-man }  and  though  the  general 
rule  as  to  legatees  is  to  give  interest  from  the  end  of 
one  year  from  the  death,  I  have  seen  a  great  variety  of 
decrees,  directing  inquiries,  how  much  of  the  fund  had 
arisen  from  interest,  and  how  much  from  capital;  in 
order  to  determine  between  the  tenant  for  life  and  the 
remainder-man.  In  this  case  it  is  impossible  to  say, 
the  widow  is  to  have  nothing  in  the  nature  of  interest 
upon  the  capital,  so  formed  at  the  end  of  13  months, 
on  account  of  the  times  of  payment,  at  the  end  of  two 
and  three  years;  for  it  is  clear,  if  the  testator  had  died 
possessed  of  a  bond,  by- the  condition  of  which  the 
money  had  been  secured  to  him,  to  be  paid  in  two  and 
three  years  after  his  death  without  interest,  between 
the  tenant  for  life  and  the  remainder-man  a  value  must 
have  been  set  upon  it  at  thi^t  time,  and  of  its  present 
worth,  at  least  the  tenant  for  life  would  be  entitled  to 
interest.  It  is  like  a  lease  to  commence  at  the  end  of 
one  or  two  years  aft;erwards:  but  it  is  saleable  imme- 
diately: and  the  sum  produced  would  be  a  capital;  the 
interest  of  which  from  the  end  of  one  year  at  least  ought 
to  go  to  the  tenant  for  life. 


In  this  case  then,  the  balance  being  ascertained  at 
the  end  of  13  months,  the  tenant  for  life  must,  at 
least,  have  interest  upon  such  a  sum  as  was  at  that  time 
the  value  of  the  sum  so  ascertained ;  regard  being  had 


to 
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<o  the  fact  of  the  payment  in  moietiep  at  the  end  of  one  18(H. 

and  two  years  from,  that  time.    As  to  the  year  in  which 


the  profit  was  making,  there  is  great  difficulty :  but,  if         *arn» 

the  rule  is,  that  between  tenant  for  Ufe  and  remainder-       YouNa. 

man  the  former  is  entitled  to  what  is  actually  produced^ 

as  interest  from  the  death ;  it  would  be  very  hard  upon 

the  widow,  that,  as  it  was  employed  in  trade,  and  making 

a  great  deal  more  than  4  or  5  per  cent.,  she  shall  not 

have  either  the  profit  or  the  interest.     It  is  fair,  that^  if  ' 

he  bound  himself  to  leave  his  capital  in  a  trade,  for  the 

piupose  of  increase,  still  the  value  of  the  capital  at  the 

death,  with  the  additional  capital,  whatever  it  might  l|e 

ultimately,  in  consequence  of  being  so  employed,  should 

yield  an  interest.     It  is  not  very  well   settled,  whether    loterest  Un 

the  tenant  for  life    is   entitled  to  the  interest  from  the  tenant  for  life ; 

death,  or  from  a  year  afterwards  ( 86 ).    Baron  Thompson  1«^ V*«r  f«w» 

once  told  me,  that  the  first  payment  of  an  annuity  was    , 

,  1  ^     /.  /oi^v         1        T        1    .      .    ,    the  testator, 

made  at  the  end  of  a  year  (87);  and  so  I  took  it:  but,  ^.^       •ft- 

or  a  year  alter* 

at  that  time,  the  opinion  of  several  of  the  Masters  was,  ^m^g    q^ 

that  it  was  not  to  be  paid  until  two  years;   and  an  an-    The  first pay^- 

nuitant  is  np  more  than  tenant  for  life  of  part  of  the  ment  of  an  ao<r 

capital  ?«ily  •*  the 

end  of  a  year. 

In  this  case,  I  thinks  the  Defendant  ought  to  have 
from  the  death  to  the  termination  of  the  partnership  in- 
terest at  a  given  rate,  and  not  the  profit ;  and  then  at 
the  end  of  the  partnership  the  capital  by  the  articles 
was  a  dead  fund,  in  moieties  for  one  and  two  years :  but 
she  is  not  therefore  to  be  deprived  of  interest  upon 
it ;  but  is  entitled  to  interest  upon  the  capital,  though 
dead ;  with  reference  to  the  circumstance,  that  one  half 
is  not  to  be  collected  till  the  end  of  one  year,  the  otl^ef* 
not  till  the  end  of  two  years ;  calculating^  what  was  then 
the  value  of  the  sums  respectively:   for   instance    the 

value 

(86)  See   ante,  Sitwell  v.  UoUingworth,  ZMadd.\ii\. 
^criearrf,  Vol.  VI,  620.   Hut-  (87)  Ante,  Vol.  VII,  U7^ 

cheon  v.  Manning  ion,  I,  Wil,  anil  the  note, 
and  the  note,  307.    iSioU  r. 
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ie04,  value  of  1000/.  payable  at  the  end.  of  one  year,  and 
another  sum  of  1000/.,  payable  at  the  end  of.  two  yean. 
The  exception  therefore  must  be  allowed ;  and  the  mi- 


Fbakns 

V. 


Young.       nutes  must  be  arranged  upon  that  principle. 


1804.  WHITE  V.  WHITE. 

June  9th,  XOth. 

Ante,         rpHIS  cause  ( 88 )  came  on  upon  a  petition  of  Appeal 
VoL  IV,  24.  jjy  ^j^g  PlaintiflF  from  the  Decree,  pronounced  by 

,*  '    '       '  ,     Lord  Alcardey  at  the  Rolls. 
Upon  appeal  *^ 

the  Xord  Cftoji-  ,     t^i  .     •«. 

eejforheld  (hat  ^'^*  Richards  and  Mr.  Agavy  for  the  Plaintin. 

though  the  old      First,  as  to  the  interest,  it  is  clear  the  tenant  for  life 

rule,  throwing  must  keep  down  the  interest.     The  rule  of  the  Court  for- 

one-third  of     merly  was,  that  the  tenant  for  life  should  contribute  to 

the  fine  for  re-  ^^  expence  of  renewal  in  every  case,  except  where  the 

ew    upon    e  ^^yjg^  jg  ^  ^  party,  whose  life  is  in  the  lease :  who  ia  not 
tenant  for  life,  ,         _  ,  ...  i.,i. 

does  not  now  "^^"^^  ^^  renew :   the  proportion  bemg  one-thurd*  from 

prevail,  the  ^^  tenant  for  life,  and  two-thirds  to  be  a  charge  upon 

tenant  for  life  the  inheritance;    according  to   Vemey  v.  Vemey{9ldy 

in  general  The  same  rule  prevailed  in  Graham  v.  Loi'd  Lorulonderry, 

cases  mast  eited  m  Stone  v.  Theed  ( 90 ),  and  which  is  in  the  Register  s 

contribute  be-  ^^^^^  November  1746.     The  same  decree,   that  one- 

^  ^  .  ~  third  should  be  borne  by  the  tenant  for  Kfe,  and  the 
terest,  m  pro- 

portion  to  the  ^^^  two-thirds  should  be  a  charge  upon  the  inherit- 
beaefit  he  ance,  was  made  by  Lord  Hardwicke,  after  a  hearing  of 
takes:  bat  in  four 

this  case  the 
testator  having      (BO)  Jleported  ante, Vol.1  V,         (89)  1  Vei.  428.    Amb.  88. 

provided  a       24.    V,  554.  (90)  2  Bro.  C.  C.  243. 

fond  for  re* 

newal,  the  tenant  for  life  might  put  in  his  own  life ;  and  was  not  ander 
an  obligation  to  renew  farther  than  to  permit  a  mortgage  for  raising  that 
fund.  The  Decree  was  therefore  affirmed ;  inserting  expressly,  that  the 
tenant  for  life  ought  to  have  kept  down  the  interest. 
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four  days.    This  decision  at  the  Rolls  dierefore  is  new; 
and  is  unsupported  by  authority. 

Tke  Lord  Chancellor. 
This  question  was  put  by  Lord  Thurlow  in  Nighiingtde 
V.  Lauj^on (91):  is  a  tenant  for  Ufe  at  the  age  of  99« 
whose  title  accrued  in  possession,  when  he  was  98,  to 
pay  one-third :  a  great  deal  more  than  any  possible  ear  • 
joyment?  According  to  that  rule  a  man  of  the  age  of 
99,  who  has  the  enjoyment  only  10  days,  pays  as  much 
as  a  man  of  Sd.  Lord  Thurlow  positively  refused  to  act 
upon  that  rule.  It  is  impossible  to  answer  the  difficulty^ 
and  to  follow  Graham  v.  Lord  Londonderry* 

For  the  Plaintiff. 
How  is  the  Court  to  value  the  difference  of  lives? 
There  is  great  difficulty  upon  that  in  the  cases  of  an- 
nuities. No  other  rule  was  ever  adopted  till  this  case 
occurred.  At  least  the  decree  is  wrong  in  laying  nothiag 
upon  the  tenant  for  life;  no  part  whatsoever.  This  iute 
is  much  more  inconvenient  than  the  old  one ;  and  cannot 
apply  to  such  a  case  as  this. 

Mr.  RomiUyy   Mr.  Fonblanque^  and  Mr.  WhishaWj 
for  the  Defendant  William  Whiie,  in  support  of 
the  Decree. 
The  Defendant  does  not  admit,  that  the  decrees  pro- 
nounced at  the  Rolls  are  perfectly  right.    On  the  con- 
trary, there  is  ground  of  complaint,  not  by  the  Plaintifit 
but  by  the  Defendant.    Lord  Alvanley  has  not  taken  into 
ccmsideration  the  circtunstance,   that  William  White  is 
one  of  the  Cestuys  que  vie.    The  decree  proceeds  upon 
the  particular  circumstances  of  this  case.    It  is  very  dif- 
ficult to  discover  the  priritiple  of  the  first  decree.     Cer- 
tainly those  in  remainder  might  have  said,  they  would 

have 
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(01)  1  Bro.  C.  C.  440. 
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have  nothing  to  do  with  the  renewed  lease :  but  if  ihej 
do  claim  the  benefit^  it  must  be  on  equitable  terms.  The 
decree  is  made  upon  the  ground,  that  no  person  could 
be  entitled  to  more  than  500/.  upon  renewal  under  the 
Will ;  and  the  etlect  is,  that  the  Defendant  is  to  paj  the. 
interest  of  all  those  sums  of  5001.,  as  they  are  directed  to 
be  made  a  charge  upon  the  estate ;  of  which  the  tenant 
for  life  must  pay  the  interest.  In  Buckeridge  t.  /*• 
gram  (92),  as  well,  as  in  this  case.  Lord  Ahqnley  states, 
that  it  is  now  clear,  the  tenant  for  life  is  only  to  keep 
down  the-  interest :  the  old  rule,  which  prevailed  also  u 
to  mortgages  and  charges  in  early  periods,  Jame$  v. 
Hailes {93)y  being  altered. 


The  Lord  Chancellor. 
In  Nightingale  v.  Lawson,  in  which  I  believe  I  wis 
Counsel,  and  some  prior  cases,  this  subject  was  veiy 
much  discussed  by  Lord  Thurlow.  It  is  no  reflectioD 
tx>  9ay,  the  Reports  do  not  do  justice  to  it ;  for  the  sub- 
ject is  pertainly  very  intricate;  and  it  is  not  easy  to 
follow  a  discussion  upon  so  nice  and  difficult  a  questiiHL 
From  a  note  of  my  own  it  is  certain,  that  the  opinion 
of  Lord  Kenyotiy  when  at  the  Bar,  was,  that  there  never 
bad  been  a  case  in  thb  Court,  in  which,  where  the  Court 
had  no  other  fund  to  deal  with  than  that,  which  was 
constituted  by  the  interest  of  the  remainder-mmi  in  that 
leasehold  property,  that  rule  of  one  and  two-thirda  ever 
was  appUed.  .We  must  consider  what  th^  Court  is  to 
do  in  that  case,  as  well  as  where  there  are  other  funds. 
What,  iot  instance,  in  the  case  of  an  infant  the  Court 
would  pay ;  where  the  infant  might,  or  might  not,  uW- 
mately  take  an  actual  interest  It  is  impos^ible  to  de- 
termine ab  ante  without  the  hazard  of  determining  wrong. 

Lord 

(92)  Ante,  Vol.  II,  C62.      Penrhyn  v.  Bughe$. 
See  also,  V,    107,    in  Lord         (98)  Pre.  Ch.  44. 
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Ldrd  KenyotCz  opinion  was,  that,  at  the  death  of  the 
tenant  for  life,  who  renewed,  it  should  be  seen,  what 
was  the  increased  value  of  the  estate  purchaised  by  him : 
then  the  payment  made  by  anticipation  should  be  con* 
sidered;  and  then  upon  the  principle  of  compound  in- 
terest the  value  of  that  increased  interest,  purchased 
by  the  tenant  for  Ufe,  should  be  charged^  If  the  re^ 
mainder^man  pays,  it  is  put  just  the  other  way;  It  must 
be  considered,  that  the  lessor  may  refuse  to  renew ;  ami 
the  lease  may  run  out  I  have  known  family  settle<>* 
ments,  that  had  gone  on  for  150  years,  so  put  an  end- to. 
It  must  also  be  considered  as  depending,  not  onlyupoil 
the  will  of  the  lessor,  but  also  upon  the  "nature  of  the 
thing.  It  may  be  under  sudh  circumstances,  that  the 
actual  interest  the  remainder-man  takes  may  be  nothing 
more  than  the  opportunity,  that  the  lease  rienewed.sil 
prasenti  has  secured  to  apply  at  the  end  of  that  term 
for  another  renewal  f  in  which  the  remainder^man  may 
take  an  actual  interest.  A  third  class  of  cases  is,  wher^ 
the  tenants  for  Ufe  renewing  are  not  bound  to  makd 
the  renewal. 


1904. 
Whi« 

Vi 


The  case  of  Vemey  v.  Vemey  we  now  know  by  au* 
thority  to  have  been  by  consent.  I  do  not  deny,  that  it 
is  to  a  certain  extent  an  authority,  as  far  as  rfic^a  are 
contained  in  it,  as  to  the  rule  of  one-third  and  two* 
thirds.  In  the  report  of  that  case  that  rule  is  said  to 
have  been  considered  by  Ltord  Macclesfield  as  not  laying 
enough  upon  the  tenant  for  life.  If  it  is  to  be  con- 
sidered a  general  rule,  not  varying  by  circumstances,  it 
must  be  so.  That  general  rule  will  apply  with  more  or 
less  justice  or  injustice  in  every  case.  This  had  struck 
Lord  Kenyan f  before  he  came  upon  the  Bench,  so  much] 
that  I  know,  his  opinicHi  (and  I  believe  Lord  TAurldw*^ 
opinion  was  in  some  degree  assisted  by  his  upon  this 
subject)  was,  as  it  b  very  well  expressed  by  Lord  Thurlow 

in- 
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in  Stone  7^  Theed{94f)^  tbat  between  the  tenant  for  life 
and  the  remamder<>man  the  distribution  ib  to  be  se 
madei  that  if  the  tenant  for  life  is  bound  to  pay  m  my 
degree,  he  ought  to  pay  in  proportion  to  the  benefit  he 
defado  took  under  the  effect  of  the  transaction ;  and  the 
remainder-man  ought  also  to  pay  with  reference  to  his 
proportion  of  the  benefit.  That  was  the  rule  Lori 
Thwrlaw  adopted  in  Nightingale  ▼•  Lawsan.  In  that  case 
there  was  great  nicety  of  fact  and  calculation  :  but  Lord 
Tkurlow  went  upon  some  such  rule  r  considering,  what 
the  interest  of  the  tenant  for  life  of  the  renewabk 
term  for  years  was  in  that  term,  which  had  to  run  out 
at  the  time  <lf  the  renewal;  and  what  benefit  the  te» 
nant  for  life  had  received  by  the  enjoyment  of  the  r^ 
newed  term  firom  the  period,  when  the  old  term  would 
have  expired;  and  his  Lordship  determined,  that  the 
remainder-man  took  that  interest  in  the  renewed  term, 
whkh  was  uUra  so  much  of  the  renewed  term,  as  ex- 
pired  in  the*  life  of  the  person,  who  renewed  the  term : 
and  that  interest  he  thought  was  the  benefit  received  by 
the  remainder-man;  and  the  value  of  that  interest  he 
made  that  person  pay;  considering  also,  that  the  pur- 
chase of  that  fiiture  enjoyment  was  made  at  an  ante- 
cedent time;  and  that  the  tenant  for  life  had  several 
years  before  paid  the  value  of  that  interest,  which  the 
remainder-man  took  several  years  afterwards;  and  an 
arrangement  was  made  by  compound  interest  as  to 
that. 


It  could  not  have  escaped  Lord  TkurUm,  that  the  case 
might  have  been  just  the  converse  of  that;  that  the 
tenant  for  life  might  not  have  had  the  means  of  renew- 
ing; and  might  have  been  obliged  to  borrow  the  money 
of  the  remainder-man  of  such  renewable  term.    Then 

the 


(94)  2  Bro.  C.  C.  243. 
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the  question  would  be,  how  the  remainder-man  was  to 
have  it  determined,  what  part  of  that  siun  he  would  be 
entitled  to  demand  against.. the  tenant  for  life;  and 
upon  the  same  principle  as  in  the  fonner  case  Lord 
T^rlow  must  have  said,  he  could  not  determine  till  the 
death  of  the  tenant  for  life,  whether  the  remainder-maii 
ought  to  pay  any  thing.  At  the  death  of  the  tenant 
for  life  he  could  determine,  upon  the  same  principle  as 
in  the  other  case,  what  the  tenant  for  life  ought  to  ad- 
vance to  the  remainder-man.  It  affords  that  difficulty^ 
and  is  exposed  to  risk,  with  reference  to  assets,  I  admit. 
But  the  authority  is  very  high ;  has  stood  20  years ;  and 
does  not  involve  nearly  so  much  difficulty  as  belongs  to 
the  other  supposed  rule.  I  admit,  the  tenant  for  life 
may  not  be  able  to  pay  that  sum.  But  that  perhaps  frooi 
the  nature  of  the  thing  cannot  be  helped ;  and  the  utmost 
extent  you  can  go  is  to  make  the  tenant  for  life  give 
security  for  the  sum,  that  eventually  may  be  due.  But 
that  does  not  affi>rd  a  stronger  objection  than  that  of 
tfiis  Court  laying  its  hands  upon  the  funds  of  ah  infant 
remainder-man;  and  paying  for  his  benefit;  when  he 
may  have  no  benefits 


1804. 
WHi-ra 
Whitk. 


There  is  no  difference  between  a  renewable  term  for- 
years  and  a  lease  for  lives  renewable.  In  the  former 
case  the  difficulty  does  not  arise  so  much,  upon  tlie 
probable  value  of  a  term,  certain,  as  upon  an  estate  for 
lives,  in  estimating,  what  is  the  value  of  that  life,  which 
may  survive  the  three  cestuis  que  vie ;  and  that  interest, 
to  be  paid  for  by  the  remainder-man;  as  the  case  may 
happen,  that  one,  two,  or  three,  lives  may  determine  in 
the  life  of  the  man,  entitled  to  the  beneficial  interest* 
Lorrd  Thurlow^s  opinion  in  Nightingale  v.  Latcsoik  and 
Stone  V.  Theed  was,  and  Lord  AlvanleyhBA  distinctly  siliid> 
that  the  old  rule  is  exploded ;  as  it  is  undoubtedly  as  to 
mortgages.  Their  opinion  is,  that  it  is  better  to  detcr- 
^  mine  the  proportion  upon  fact  than  speculation.     It  is 

ciioiigh 
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enough  for  me,  that  Lord  ^/rani^y  has  expressly  saiJ, 
the  old  rule  is  exploded^  upon  the  authority  of  Lord 
Thurlow  m  those  two  cases ;  and  the  subject  was  very 
anxiously,  frequently,  and  gravely,  considered  by  Lord 
Thurlou)  in  Nightingale  v.  Lawson^  before  he  determined 
it.  It  must  therefore  be  taken,  that  the  rule  c^  distribu- 
tion in  one  and  two-thirds  does  not  prevail  at  present; 
and  as  to  mortgages  and  charges  the  Court  baa.  grren  so 
much  authority  to  the  alteration  as  is  inconsistent  widi 
that  rule  (95). 


Lord  Ahanley  states,  according  to  the  report  of  this 
case»  that  the  tenant  for  life  is  to  -pay  nothing  but  the 
interest.  I  do  not  agree  to  that;  for  if  the  rule  be,  as 
laid  down  in  those  other  cases,  he  may  have  nine-tenths 
of  the  benefit  of  the  interest,  purchased  by  the  principaL 
In  the  case  of  a  tenant  for  hfe  of  an  equity  of  re- 
demption and  the  remainder-man  in  tail  or  in  lee  the 
whole  inheritance  being  charged  with  the  mortgage,  it 
is  fair,  that  the  tenant  for  life,  shall  only  keep  down  the 
interest ;  for  the  whole  charge  is  upon  the  whole  inherit- 
ance ;  and  the  natural  division  is,  that  he,  who  has  the 
corpus,  shall  take  the  burthen ;  and  he,  who  has  only 
•the  fruit,  shall  pay  to  the  extent  of  the  fruit  of  that  debt. 
But  these  interests,  whether  for  U?es  or  years,  are  in 
their  nature  temporary.  I  cannot  therefore  apply  to  them 
that  rule,  as  to  another  species  of  estate,  distinct  in  the 
▼ety  point,  that  is  to  furnish  the  rule.  Therefore  that 
position,  that  the  tenant  for  life  is  bound  to  pay  the  inte- 
rest, must  be  understood  with  this  allowance ;  that  he  is 
&rthef  bound  to  have  charged  upon  him  a  due  proper^ 
tion  of  the  benefit  he  takes  in  the  estate  by  the  appli- 
cation of  the  principal,  paid  for  the  purchase  of  the 
renewed  interest  in  the  estate(96). 

If 

(95)  Ante,  Vol.  V,    107.      lard    Cadogtm,     post.  Vol. 
rV,  33,  and  the  note.  XVII,    485.      Coiegrme  r. 

(90)   Lord    Mountford    v.      Cokgravef  0  Madd.  72. 
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'  If  therefore  this  stood  upon  the  general  principle,  lay-* 
ing  entirely  out  of  the  case  the  500/. ,  if  it  was  to  be 
taken  as  the  simple  case,  in  which  a  tenant  for  life  .was 
bound  to  renew,  or,  though  not  bound,  having  renewed^ 
and  670/.,  supposing  that  the  excess  beyond  the  500/^ 
was  paid  for  the  renewal,  the  rule  adopted  by  this 
decree  would  not  be  right:  but  the  tenant  for  life 
ought  to  be  charged,  not  with  a  third  ( for  I  do  not  think 
that  the  rule,)  but  with  some  part  of  the  fine  -so  paid^ 
But  I  do  not  think,  this  is  a  case  to  be  determined  upon 
these  principles  $  and  I  differ  a  little  from  the  Master  of 
Hie  Rolls  upon  that.  My  opinion  upon .  tliis  case  isj  that 
this  testator  thought,  he  had  himself  provided  a  suffi- 
cient fund  fpr  the  purpose  of  these  renewals ;  and  it  is 
perfectly  consistent  therefore  with  his  Will,  that  the 
persons,  who  were  the  tenants  for  life,  should  make 
themselves  Cestuys  que  vie]  and  farther,  I  think  the  tes- 
tator intended  it.  It  is  very  clear ;  a  person  entitled  for 
his  own  life  is  not  bound  to  renew,  except  from  the 
terms  of  tlie  Will  or  the  nature  and  formation  of  the 
gift  to  him  you  can  imply  an  intention,  that  he  should  be 
obliged  to  renew  ( 97 ).  If  that  intention  can  be  implied, 
I  agree,  he  is  not  at  lil>erty  to  put  himself  as  to  contribu- 
tion in  a  difTcrent  situation,  by  making  himself  one  of  the 
Cestuys  que  vie,  from  that,  in  which  he  would  be,  if  any 
other  life  was  in  the  lease ;  unless  upon  the  whole  Will 
it  appears,  that  the  testator  intended,  that  he  should  be 
at  liberty  to  make  himself  one  of  the  Cestui/  que  vie..  It 
occurred  to  the  testator  to  secure  for  some  of  those,  who 
were  to  take,  but  not  for  all,  who  might  take,  under 
these  limitations,  a  fund  for  procuring  these  renewals ;  in 
order,  as  it  is  expressed,  '*  to  keep  the  lease  full  during 
"  their  respective  lives:"  from  which  I  infer,  that  his  idea 
was,  that  the  provision  he  made  would  be  sufficient  for 
that  purpose ;  and  then  it  was  of  no  consequence,  whe- 
ther they  put  in  their   own  lives  or  those  of  others : 

"  and 

(97)  Stone  v.  Theed,  2  Bro.  C.  C.  243. 
Vol.  IX.  N  N 
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^  and  to  eiudble  them  to  pay  the  fine  and  fines  of  such 
'*  renewals  :**  not  **  iawafds  **  the  ]>ayment«  I  cannot  hold 
that,  if  tiie  Defendant  was  at  liberty  to  put  in  his  own 
Ufe,  and  purchased  the  life  of  Hopkins,  die  PlaintUF 
was  not  bound  to  contribute.  The  first  decree  there- 
fore went  much  too  far.  If  the  true  construction  of  the 
Will  is,  that  the  testator  meant  to  provide  a  fund  for 
the  renewal  of  the  leases,  and  it  was  indifferent  there- 
fore,  whether  the  tenants  for  life  were  themselves  made 
the  CeHuy  que  vie,  (and  there  is  strong  ground  for 
supposing,  that  was  the  intention ),  then  the  Defendant 
was  not  bound  to  i^enew ;  and  then  all  the  interest  ac- 
quired must  be  paid  for  by  die  remainder-man ;  if  be 
thinks  proper  to  take  the  benefit.  If  the  intention  of 
the  decree  was  not  to  charge  interest  upon  the  500/., 
it  is  wrong  in  that;  for  that  charge  was  brought  upon 
the  estate  by  the  direction  of  the  testator  himself;  and 
he  must  mean  the  rents  and  profits  to  keep  down  die 
interest.  The  question  is  only.  Whether  the  language 
of  the  decree  is  quite  proper  in  that  respect.  It  is  not 
necessary  to  make  any  formal  declaration  upon  that ;  but 
with  the  admission,  not  taken  down,  that  the  Defendant 
ought  to  have  kept  down  the  interest,  let  the  decree  be 
affirmed.  The  ground  of  my  judgment  is,  tlmt  the  tes- 
tator did  not  mean  to  impose  upon  the  tenants  for  life 
the  obligation  to  renew;  if  raising  the  500/.  would 
not  enable  them:  but  theWilT  did  give  the  remainder- 
men a  right  to  call  upon  the  tenant  for  Kfe  to  permit 
the  estate  to  be  mortgaged  to  the  extent  of  5001.;  ff 
the  remiunder-men  thought  proper  to  take  the  rest  upon 
themselves. 
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Rolls. 

PETTAT  V.  ELLIS.  18M. 

June  ITfh. 
Tj^ICHARD   KING^  being  entitled  to  an  equity  of    Devisee  of  an 

redemption  in  freehold    i^nd   leasehold  premises^  Equity  of  re- 
subject  to  two  mortgages,  for  3000  years  and  1000  years^  demption  not 
to  secure  the  sums  of  3000/.  and  1000/.  respectively,  in  ®°**^«^  ^ 

1788  borrowed  from  Thomas  Shurmer  4000/.;  and  by  in*     -   .  ,       *^*" 

of   mterest 
dentures^  dated  the  27th  of  Marchy  1788,  both  the  mort-  ^       ^  Leffacv 

gages  were  assigned  to  Shurmer  for  the  residue  of  the  from  the  Mort- 
respective  terms  of  3000  years  and  1000  years ;  in  con-  gagee  to  the 
sideration  of  the  sums  of  3000/.  and  lOOO/.  paid  to  the  Mortgagor  set 
mortgagee.      Shurmer  died  in  1792;  and  by  his  Will  off  againat  the 
bequeathed  7500/.  to  trustees;    upon  trust  to  put  out 
the  same  upon  Government  or  real  Securities;    and  to 
pay  the  interest  and  dividends  to  his  nephew  Ric/mrd 
King,  the  mortgagor   for  life;  and  after  his  death  to 
pay  the  capital  equally  among  his  issue ;  and  appointed 
King  and  the  trustees  his  executors. 


interest  due 
upon  the  Mort- 
gage- 


King  died  in  1798;  having  by  his  Will  given  some 
legacies,  and  disposed  of  his  personal  estate^  subject  to 
a  provision  for  his  debts,  except  debts  due  .upon  mort- 
gage and  bond  given  therewith,  and  his  legacies;  and 
he  gave  to  his  cousin  John  Peitat  all  and  every  his 
freehold  and  leasehold  estates  for  his  life ;  but  subject  to 
such  mortgage  and  mortgages,  and  bond  or  bonds  giv^ n 
therewith,  as  should  be  due  or  chargeable  thereon  at  his 
decease ;  and  also  subject  and  liable  to  the  interest  monies 
to  grow  due  thereon;  and  which  interest  his  Will  was 
should  be  paid  and  discharged  by  Peitat  during  his  life ; 
and  also  subject  to  two  annuities,  and  to  the  provisoes 
therein  respecting  the  payment  of  his  other  debts,  be^ 
sides  mortgage  debts  and  the  said  legacies;  and  firom 
and  after  the  decease  of  the  said  John  Peitat  he  gave 
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and  devised  all  and  every  his  said  freehold  and  leasehold 
estates  to  TTiomas  Peitai;  to  hold  to  him  his  heirs, 
executors,  administrators,  and  assigns,  for  ever ;  subject 
nevertheless  to  the  said  mortgage  or  mortgages,  bond 
or  bonds,  aforesaid,  and  interest  affecting  the  same, 
and  to  the  annuities  and.  the  provisoes  respecting  his 
other  debts  and  the  legacies;  and  in  case  that  part  of 
his  personal  estate,  which  was  given  for  the  purpose  of 
paying  his  funeral  expences  and  debts,  save  any  mort- 
gage debt  or  debts,'  and  bond  or  bonds,  given  there- 
with, and  the  said  legacies,  should  prove  insufficient  to 
pay  and  satisfy  the  whole  thereof,  timber  shoidd  be  cut 
down  from  off  his  said  estates  to  make  up  any  deficiency ; 
and,  in  case  sufficient  monies  should  not  be  raised  for 
that  purpose  by  the  sale  of  timber,  he  charged  his  es- 
tates with  the  payment  of  the  deficiency.  At  the  death 
of  King  there  was  due  to  him  for  arrears  of  the  interest 
and  dividends  of  the  7500;.  the  sum  of  1664/.  Vis.  Qd. 
and  the  whole  principal  and  interest  of  the  mor^agcs 
were  due  from  him  to  Shurmer. 


The  bill,  filed  by  the  devisee  of  the  mortgagor  against 
the  surviving  executor  of  Shurmer,  and  against  darks 
Hardwick,  the  residuary  legatee  and  executor  of  the 
mortgagor,  prayed,  that  an  account  may  be  taken  of 
what  was  due  from  King  at  his  death  on  account  of  the 
mortgages,  and  to  him  for  arrears  of  interest,  &c.  of  the 
7300L ;  that  what  is  due  on  the  latter  account  may  be 
set  off;  and  that  upon  payment  of  the  balance  the  Plain- 
tiffs may  be  at  liberty  to  redeem  ;  and.  in  case  the  De- 
fendant  Hardmck  has  received  any  sum  of  money ;  upon 
the  balance  of  the  account,  that  he  may  be  decreed  to 
be  a  trustee  for  the  Plaintiffs,  and  to  pay  the  sum  re- 
.  ceived  to  the  other  Defendant  Ellis,  the  executor  of  the 
mortgagee,  towards  discharge  of  the  mortgages. 


The 
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The  answer  of  Hardtoick  stated  the  circumstancesi 
under  which  he  was  made  a  Defendant :  viz.  that  a  Bill 
was  filed  in  1793  by  King  and  Ellis,  trustees  and  exe- 
cutors of  Shurmer  the  mortgagee,  against  Tlwmas  Shur- 
mer,  his  nephew,  and  another  executor  and  trustee  under 
his  Will;  which  suit  was  upon  the  death  oi  King  re- 
vived against  Hardwick ;  and  under  the  decree  made  in 
that  cause  the  sum  of  780/.  was  paid  to  Hardwick; 
being  the  balance  of  the  account  of  what  was  due  on 
one  side  for  interest  upon  the  mortgages,  and  for  the 
7500/.  on  the  other;  and  he  submitted,  that  he  ought 
not  to  refund. 
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(  98 )  Mr.  Ricfmrds  and  Mr.  Fonblanque,  for  the  Plain- 
tiffs, insisted,  that  the  interest  of  the  one  demand  must 
he  set  against  that  of  the  other;  and  the  effect  is  the 
saoic  ^s  if  the  mortgagor  had  paid  so  much  money ;  that 
l^e  had  done  no  act  declaring  cm  intention,  that  his  divi- 
dends shoidd  not  be  applied  to  the  interest  of  tlie  mortr 
gages ;  and  his  permitting  the  dividends  to  remain  was 
equivalent  to  a  declaration,  that  they  should  be  so 
applied ;  that  it  would  prevent  circuity  of  action ;  an4 
there  is  no  equity  between  the  Representatives. 

Mr.  RomiUy  and  Mr.  RoupeU  for  the  Defendant 
Hardwick^ 


The  Master  of  Me  Rolls. 
*  The  question  is,  what  is  the  charge  on  the  mortgaged 
estate  ?  The  mortgage  debt  at  the  death  of  King  was 
the  principal  and  all  the  interest.  If  the  parties  had 
settled  the  accounts  the  day  before  King's  death,  then, 
I  think,  the  account  must  have  been  taken  in  the  way 
the  Plaintiffs  contend.     But  no  account  was  taken,  or 

settled. 

* 

(00)  The  argument^  and  jadgmont  ex  Relatione. 
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settled.    It  does  not  at  all  follow,  that  the  account  after 
King's  death  is  to  be  so  taken. 

In  our  law  the  debt  still  subsists;  and  it  is  only  by 
a  process  in  our  Courts,  that  the  adjustment  takes  place; 
though  by  the  Civil  Law,  it  operates  ipso  Jure.  Until 
that  adjustment  the  debts  may  be  separately  assigned ; 
for  the  debts  are  not  extinguished.  Then  what  was  the 
debt  at  the  time  of  the  death  of  Kingi  Suppose,  he 
had  sold  the  estate  subject  to  the  mortgage :  could  the 
Tendee  institute  a  suit  to  have  an  account  such  as  this 
taken?  Besides,  the  other  suit  shews  the  intention  of 
King. 


The  BiU,  as  against  Hardwick,  was  dismissed ;  and  an 
account  was  directed  of  what  was  due  to  th^  Defendant 
Ellis  for  principal  and  interest  on  the  sums  of  SOOOL 
dnd  1000/.,  secured  by  mortgage;  and  upon  payment 
by  the  Plaintiff^  &c.  a  redemption :  otherwise  a  fore- 
closure. 


SMITH  V.  PYBUS. 


Rolls. 

1804. 

June  22d,  23d 

Annuity,  part  1.ADY  FLETCHER  by  her  WiU  made  the  foUowing 
out  of  the  ge-  disposition : 

neral  assets, 
part  speciGc, 
upon  the   in-    g^ 
tention,  out  of 
funds,  some 


**  I  give  and  bequeath  unto  my  dearest  father  5(KM. 
during    his    natural    life, ,  in    the   manner  following : 

**  namely, 


perpetual, 

others  temporary,  to  be  divided  equally  between  A.  B.  and  C,  and  their 

heirs,  or  the  survivor  of  them, ''  in  the  order  they  are  now  mentioned.'* 

A  perpetual  annoity,  limited  only  with  reference  to  the  temporary 
funds ;  with  an  absolute  power  of  disposition. 

A.  dying  in  the  life  of  the  testatrix,  ber  share  goes  to  jB.  and  C 
equally;  the  concluding  words,  <' in  the  order,*'  &c.  being  rejected^  as 
repugnant. 
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namelyy  250/.  per  anHum^  to  he  paid  him  at  pfeaedt 
out  of  any  monies  or  funds  he  may  chuse^  and  the  r<h 
maining  250k  per  annum,  to  be  paid  him  on  Mr.  Demp- 
sters decease ;  that  being  one  half,  of  the  annuity 
Mr.  Dempster  now  enjoys ;  to  which  I  shall  become 
entitled  after  his  decease.  At  my  father's  dqcease^  I 
give  and  bequeath  the  aforesaid  500/.  per  annum  to 
my  dearest  mother  during  her  natural  life ;  and  after 
her  decease,  my  Will  is,  that  the  said  500/.  per  annum 
be  divided  equally  between  my  sister  Mrs.  Martha 
Briggs  my  brother  Charles  Small  Pybus  and  my  sister 
Catherine-Amelia  Pybus  to  them  and  their  heirs  or 
the  survivor  of  them  in  the  order  they  are  now  men- 
tioned." 


18M. 


Bmith 

Py«os. 


« 

The  testatrix  appointed  her  brother  John  Pybus  exe- 
cutor and  residuary  legatee ;  expressly  including,  as  part 
of  the  residue  of  her  property,  the  moiety  of  Dempster  f^ 
annuity.  She  died  in  1791 :  Martha  Briggs  having 
died  in  her  life-time.  After  (he  death  of  the  father 
and  mother  of  the  testatrix  the  Bill  was  filed  by  her 
sister  Catherine-AjneUa  Smith,  late  Pybus,  with  her  hus- 
band and  infant  daughter,  and  the  trustees  under  thdr 
marriage  settlement;  which  comprised  the  interest  of 
Mrs.  Smith  under  Lady  Fletchers  Will ;  praying,  that 
the  Plaintiff  Mrs.  Smith  may  be  declared  entitled  to  a 
moiety  of  a  fund  of  stock,  which  had  been  appropriated 
to  answer  an  annuity  of  250/.  upon  the  trusts  of  the 
Will :  and  that  she  may  also  be  declared  entitled  to  a 
vested  interest  in  a  moiety  of  a  perpetual  annuity  of  350/p 
expectant  upon  the  death  of  Dempster.  That  annuity 
was  charged  upon  funds,  some  perpetual,  others  of  a 
temporary  nature. 


The  Defendant  Charles  SmaU  Pybus  by  his  answer, 
submitted,   that  he  became  entitled  upon  the  death  of 

his 
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-his  mother  to  receive  two-third  parts  of  one  VKnety  of 
such  i^rpetual  annuity,  and  the  funds  set  apart  to  answer 
it ;  and  that  the  Plaintiffs  are  entitled  only  to  receive  the 
remaining  third.   • 

The  J)efendant  BriggSy  as  administrator  of  his  wife, 
by  his  answer  insisted,  that  her  share  in  the  annuity 
of  500/.  did  not  lapse  by  her  death  in  the  life  of  the 
testatrix ;  but  was  intended  to  survive  for  the  benefit  of 
her  personal  estate ;  aiid  claimed  in  her  right  one-third  * 
of  a  perpetual  annuity  of  250/.,  from  the  death  of 
Martha  Pyous  the  mother,  and  a  vested  interest  in  a 
third  of  a  like  annuity,  to  commence  from  the  death  of 
Dempster.    ^ 

Mr.  Alexander  and  Mr.  Whishawy  for  the  Plaintiff. 
First,  this  was  intended  to  be  a  gift  in  perpetuity  of  ^n 
annuity  descendible  to  heirs.  That  sort  of  annuity  is 
included  by  Lord  Co*<?(99),  In  his  definition:  viz.  "a 
yearly  payment  of  a  certain  sum  of  money  granted  to 
another  in  fee,  for  life  or  ^ears,  charging  the  person 
**  of  the  grantor  only."  It  is  not  within  the  statute  De 
Donis  ( 100) ;  but  it  is  a  fee  conditional  at  common  law : 
NeviVs  Case  (  1 ).  An  annuity  of  inheritance  is  liable  to 
forfeiture  for  treason,  as  an  hereditament.  In  The  Earl 
of  Stafford  v.  Buckley  ( 2 )  it  is  considered  as  a  personal 
inheritance ;  and  it  is  enumerated  by  Mr.  Justice  Black- 
stone  (3)  among  incorporeal  hereditaments;  and  it  is  said^ 
the  party  has  a  real  interest,  though  only  a  personal  se- 
curity. There  are  several  cases  upon  this  sort  of  in- 
terest :  Savery  v.  Dyer  ( 4 ).  Lady  Holdernesse  v.  The 
Marquis  of  Caermarthen  (  5 ).  Great  importance  is  at- 
tached 


<« 


*t 


(99)  Co.  Lit.  1446. 

(100)  SUtutc  Wesim.    2cl. 
V^Edw.  I.  c.  1. 

(1)  7  Co.  33. 


(2)  2Fe*.  170. 

(3)  2  Black.  Com.  40. 

(4)  Amb.  139.  1  Dick.  162. 

(5)  1  Bro.  C.  C.  377. 
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tached  to  the  use  of  the  word  ''  Heirs/'  as  indicating  the         1804. 
intention ;  though  improperly  applied  to  a  personal  things 
as  in  ClenneU  v.  Lewthwuite  (  6  )• 

2dljf  The  moiety  of  the  annuity  bequeathed  upon  the 
death  of  Dempster  is  not  specific.  The  Court  leans 
much  against  specific  legacies:  that  is,  the  presumption 
is  against  that  construction,  unless  the  intention  appears 
clear,  from  the  inconvenience;  on  the  one  hand,  not 
contributing  to  debts;  on  the  other,  the  legatee  fire* 
quently  losing  his  legacy  by  accidental  events.  There* 
fore,  upon  legacies  of  stock  the  circumstance,  that  the 
testator  had  exacdy  the  amount  of  the  stock  bequeathed^ 
has  not  been  held  sufficient  to  make  the  legacy  specific 
It  is  necessary,  that  the  fund  should  be  marked,  a^  that 
portion  of  his  property,  out  of  which  the  bequest  is  to 
arise,  and  to  which  it  is  confined ;  as  by  the  expression 
"  wiy**  stock;  or  "  standing  in  my  name^^  &c-.  The  dis- 
tinction is  adopted  from  that  of  the  Civil  Law,  between 
Legatum  debiti  et  Legaium  nominis.  This  complete  be- 
quest of  the  annuity  in  the  first  instance  by  the  general 
terms,  without  reference  to  any  specific  fund,  is  not  to 
be  set  aside  by  inference  from  subsequent  passages ;  to 
sustain  which,  it  must  be  contended,  that  this  entire 
annuity  is  half  general,  half  specific*  Dempster's  name 
is  introduced,  merely  to  mark  the  period,*  when  the  an- 
nuity is  to  commence.  The  funds,  upon  which  his  an- 
nuity is  Charged,  are  partly  of  a  determinable  nature ; 
and  cannot  therefore  be  intended  as  the  source  of  a  per- 
petual annuity.  There  are  many  cases^  in  which  a  par- 
ticular fund  is  pointed  out,  with  a  view  of  better  secur- 
ing the  legacy;  but  not  to  make  it  specific.  To  giVe 
effect  to  the  whole  of  this  bequest  the  construction  must 

be,  that  this  is  a  general  annuity,  and  the  parties  in-r  * 

§ 

tercsted  in  it  are  entitled  to  have  a  fund  to  answer  it  ser 

cure4 
(6)  Ante,  Vol.  il,  405,644. 
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cured  out  of  the  general  assets ;  aind  that  this  particiilar 
fund  is  pointed  out  as  an  auxiliary  fund# 

• 
Sdly,  The  claim  of  the  Defendant  Briggs,  as  repre* 
senting  his  wife^  who  died  in  the  life  of  the  testatrix^ 
cannot  be  'Sustained.  The  addition  of  the  words,-  **  their 
**  heirs,"  or  **  their  executors,*'  is  only  to  denote  the 
quantity  of  interest ;  not  to  givi^  /i  right  to*  either  the 
heir  or  the  executor,  as  a  purchaser. 

.  4thly,  Upon  the  point,  whether  the  share  of  Martka 
Briggs  is  in  consequence  of  her  death  in  the  life  of  the 
testatrix  to  go  equally  to  the  surviving  brother  and  sister^ 
or  to  the  brother  alone,  there  is  an  express  directioa 
for  equal  division;  which  applies  as  much  to  the  case 
of  survivorship  to  the  accruing  share,  as  to  the  ori- 
ginal bequest.  The  words,  which  follow,  **  in  the  or* 
*'  der  they  are  now  mentioned,**  being  inconsistent  with 
the  preceding  clear,  iinequivocal,  wcMrds,  must  be  re- 
jected. A  devolution  in  succession  cannot  be  ah  equal 
division r  which  is  clearly  expressed;  and  though  the 
direction  is  redundant  and  superfluous,  it  decides  upon 
the  intention. 


Mr.  Piggott  and  Mr.  Hailf  for  the  Defendant  Brigg»^ 

the  pensonal  Representative  of  his  deceased  Wife 

.  Martha  Briggs.  • 

Upon  a  bequest  of  personal  property  the  word  *^  heirs" 

will  be  considered  as  being  used  in  the  common,  popular, 

acceptation;  and  meaning  the  personal  representative: 

Bridge  v.  Abbot  (  7 ),   Evam  v.  Charles  ( J3 }.      The  hn 

troduction  of  the  word  **  heirs*'  was  to  prevent  a  lapse; 

for  which  it  is  only  necessary  that   there  should  be  a 

sufficient  designatio  personce.    Darreli  v.  Molesworih  ( 9), 

Sibley  v.  Cooke {10).    To  give  effect  to  every  word,  the 

construction 
(7)  3  Bro.  C.  C.  224.  (U)  2  Vern.  370. 

(H)  I  Afuir.  128.  (10)  3  Atk.  572. 
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oonstniction  must  be^  to  them,  if  alive;  if  not,  to  tbe         1804. 
tepresentative.  ^^ 

Mr.  Richards   and    Mr.  Cox,  for    the  Defendant        Ptbus. 
Charles  Small  Pybus,  concorred  with  the  Plain* 
tiffs    in     supporting    the    three     first    Ques- 
tions. 
Upon  the  fourth  question^  this  is  not,  as  the  PUdn- 
tiffs  contend,  a  joint  tenancy  for   a  given  time,  and  a 
tenancy  in  common  as  to  the  whole  afterwards.     Some 
construction,  if  possible,  must  be  put  upon  the  wocds, 
added  to  those,  which,  if  they  stand  alone,  would  create 
a  tenancy  in  oommon.     These  additional  words  indicate 
some  farther  intention;   which  can  only  be,   that  they 
shall  take  in  the  order,  in  which  they  are  named. 

Mr.  Lloyd,  Mr.  RomUy,  and  Mr.  Steele,  for  the 
Residuary  Legatee. 
This  case  depends  merely  upon  the  intention :  first, 
whether  a  perpetual  annuity  was  intended ;  which  cer- 
tainly might  be  given ;  but  was  not  intended  by  this 
Will;  which  cannot  be  so  construed,  merely  firom  these 
inconsistent  words,  ^^  their  heirs,"  that  have  slipped  in, 
and  must  be  rejected,  as  repugnant  to  the  true  intention : 
vJ2.  to  give  an  annuity  during  the  lives  of  these  three 
persons;  to  be  divided  among  the  children  of  one  or 
two  dying,  and  the  survivors  or  survivor;  the  annuity 
to  cease,  when  the  last  survivor  dies. 

As  to  half  of  this  annuity,  the  bequest  is  clearly 
specific.  With  reference  to  that,  the  true  question  id 
also  as  to  the  intention ;  whether  the  testatrix  has 
marked  the  particular  thing;  and  no  difficulty  can  arise 
from  its  being  partly  specific,  partly  general;  resem- 
bling a  bequest  of  two  separate  annuities.    In  Kirby  v. 

Potter, 
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1804.  Potter  ( 1 1 )»  Lord  AlvatUey  marks  the  distinction  as  to 
specific  legacies  between  the  words  ''  of,  in^  part. of/  and 
*'  out  of/'  &c*  which  is  a  sound  distinction.  The  argu- 
Py^us.  ment  that  this  part  pf  the  bequest  is  not  specific,  must 
introduce  some  words,  making  the  description,  ''one 
*{  half  '*  of  Den^ter's  annuity,  signify  the  amount  of 
one-half.  If  the  first  clause  could  admit  of  doubt,  the 
residuary  clause,  expressly  including  in  the  residue  the 
moiety  otDemp^ter^a  annuity,  affords  strong  implication, 
that  she  understood  her3elf  to  have  disposed  of  the  otiier 
inojety. 

• 

The  Master  of  the.  Rolls.  ^ 

Jn  this  case  there  are  two  questions  between  the 
residuary  legatee  and  the  annuitants;  and  two  among 
the  annuitants  themselves.  The  residuary  legatee  con- 
tends, that  part  of  this  annuity  is .  specific ;  also,  that 
the  whole  is  not  perpetual,  but  is  to  last  only  during  the 
lives  of  the  annuitants.  As  to  the  first  point,  it  must 
he  admitted,  the  annuity,  given  by  the  testatrix  to  her 
brother  and  sisters,  is  the  very  same  annuity,  in  the. first 
instance  given  to  her  father.  Wherev^  she  mentions 
it,:  she  anxiously  expresses,  that  it  is  ^*  the  said "  an- 
nuity. In  whatever  manner  that  aipuity  is  constituted, 
in  the  same  manner  the  three  annuitants  must  take 
it.  In  the  outset  of  the  Will  she  gives  500L ;  but 
adds,  "  in  the  manner  following;*'  which  is  by  direct- 
ing 250L  per  annum  .to  be  paid  at  present,  out  of 
any  funds  her  father,  the  immediate  annuitant,  may 
.  chuse.-  That  is  therefore  out  of  the  general  assets.  As 
to  the  pther  2501.,   it   is   admitted,   the  payment  was 

not 

.  (11)  Ante,  Vo}.  IV,  748 ;  v^  Test,  Fryer  v.  Morris,  ante, 
se^  page  750,  and  the  re-  146,  360,  aud  the  nqtc,  ]I, 
f'erepces  iu  the  note.    Dcane     641.  VII,  530. 
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not  lo  commence  until  after  Dempster's  death.    He  hnJ 
an  annuity  to  the  amount  of  500/.  per  annum  during  hia 
life ;   for  securing  which  certain  funds  were  set  apart ; 
consisting  of  some  perpetual,  some  temporary  annuities. 
She  directs  the  remaining  250/.  per  annum  to  be  paid,  on 
Dempster^s  decease;  that  being  one-half  of  the  annuity 
enjoyed  by  him ;  to  which  she  states  that  she  shall  be* 
come  entitled  after  his  decease.     Her  own  right  after  hia 
decease  would  not  properly  have  been  to  the  annuity ; .  for 
she  would  have  been  absolute  proprietor  of  the  funds, 
out  of  which  the  annuity  had  been  payable.     But  that 
is  her  expression.     It  seems  to  me,  that  having  in  the 
first  place  charged  the  half  of  the  annuity  on  the  whole 
of  her  property,   as  distinguished  from  this  part,   set 
aside  to  answer  this  annuity,  a  clear  intention  appears 
to  keep  alive  the  annuity  payable  to  Dempster;  which 
otherwise  would    have   dropped   at  his  death ;    and  in 
the  shape  of  annuity,  instead  of  any  immediate  disposi- 
tion of  the  capital;    and  to  substitute  her  father  fof' 
Dempster :  so  as  to  entitle  the  former  to  receive  the  very 
same  2501,  per  annum,  part  of  the  500/.  per  annum  re- 
ceived by  Dempster  ;  and  I  do  not  know,  that  she  could 
have  expressed  that  intention  more  clearly;  unless  in 
direct  terms  she  had  substituted  her  {dther.tor Dempster^ 
In  every  thing  short  of  that  she  identifies  the  two  an* 
nuities. 


1804. 
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Then  upon  a  question  of  mere  intention,  (for  it  must 
be  admitted  to  be  such )  you  are  entitled  certwily  to  look 
at  the  whole  Will,  and  to  collect  the  intention  firom  all 
the  parts.  From  the  residuary  clause  it  is  clear,  she 
conceived,  she  had  already  made  ^a  disposition  of  one 
half  of  Dempster*B  annuity,  and  nothing  was  remaining 
to  fall  into '  the  residue  but  the  other  half.  The  only 
way,  in  which  she  had  disposed  of  one  half,  was  by  al- 
lotting it  to  her  father,  as  part  of  the  payment  of  kts 

500/. 
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tOOl.  a-year,  whenever  Dempster  should  dW.  Whatever 
annuity  her  fkther  took,  and  however  constituted,  it  was 
the  same  annuity  her  mother  was  to  take ;  and  it  is  the 
same  annuity  her  brother  and  sisters  are  to  take.  If  that 
is  so,  they  take  specifically;,  not  Denipster's  annuity;  for 
that  was  only  for  his  life :  but  it.  was  in  her  power  to 
give  endurance  and  continuation  to  that  Minuity^  and, 
instead  of  making  a  disposition  of  the  cajHtal^  to  make  a 
disposition  of  the  annuity. 


What  degree  of  perpetuity  there  is  in  this  annuity, 
with  reference  to  the  takers,  is  the  next  question,  that  I 
shaD  consider.  It  is  admitted,  an  annuity  to  a  man  and 
his  heirs  would  constitute  a  perpetual  annuity ;  and  the 
only  way  of  satbfying  it  is  by  setting  aside  such  a  sum 
as  woidd  for  ever  answer  it;  and  the  annuitant  would 
have  the  absolute  disposition  of  the  fund. so  set  aside. 
There  is  nothing  in  this  Will  to  control  or  explain  die 
word  "  heirs;**  and  there  is  something  on  the  other 
ude  to  shew,  these  are  not  words  introduced  per  imcu* 
rkViTi,  and  without  design;  for  the  testatrix  in  the  be* 
quest  of  the  annuity  to  her  father  and  mother,  had 
taken  pains  to  express,  that  it  was  to  endure  only  for  the 
natural  life  of  each ;  and  from  the  different  manner  of 
expression  it  is  natural  to  kifer  an  intention  in  this  in* 
stance  to  give  the  annuity  out  and  out;  which  is,  in 
other  words,  to  give  (he  fund  out  and  out:  and^  a3  the 
residuary  legatee  has  recourse  to  the  residuary  dause, 
to  shew,  the  annuity  was  to  be  specific,  he  must  per- 
mit the  annuitants  to  resort  to  it,  to  shew,*  as  it  does, 
that  the  testatrix  conceived  herself  already  to  have  ab- 
solutely disposed  of  ^one  half  of  the  annuity,  of  which 
Dempster  was  in  possession ;  for  she  supposes  nothing  to 
fall  into  the  residue  but  one  half  of  it.  It  is  objected 
then,  that  there  is  some  inconsistency  in  the  specific 
and   perpetual  annuity:  the  former  consisting  in  pait 

of 
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of  temporary  funds.  There  is  no  inconsistency  what80« 
eVer  from  that  circumstance;  for  all  I  say  is  this:  an 
annuity,  given  to  the  annuitants  and  their  h^irs,  gives 
them  the  absolute  interest  in  it.  If  any  part  is  specific, 
they  take  it,  such  as  it  is.  They  take  all,  that  is  to  be 
given.  The  question  then  is^  what  is  the  subject  of  the 
annuity.  If  part  is  specific,  it  is  of  no  consequence, 
that  it  is  so  specific,  that  it  will  not  have  perpetual  en^ 
durance.  By  a  devise  of  a  lease  for  lives  to  a  man  and 
his  heirs  he  will  take  the  whole  interest.  It  does  not 
necessarily  follow,  that  there  is  an  intention  to  make  good 
to  him  that  lease  for  all  perpetuity.  AU,  that  there  is 
of  the  specific  thing,  he  has.  Therefore,  as  all,,  that  is 
general,  of  this  annuity,  is  perpetual,  and  all,  that,  w 
specific,  and  in'  its  nature  perpetual,  will  go  absolutel]^ 
to  the  annuitant,  there  is  no  inconsistency  in  saying  as  t9 
another  part,  specific,  that,  though  they  w31  take  abso^ 
lutely,  they  cannot  enjoy  for  ever ;  as  the  annuity  miglit 
be  constituted.  The  consequence  of  its  being  specific  is, 
that  an  equal  partition  must  be  made  of  the  two  funds : 
the  residuary  legatee  will  take  one  half;  and  the  ah^ 
nuitant  the  other. 
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The  other  two  questions  are  between  the  annuitants 
themselves :  one  between  the  representative  of  Mrs.  Briggs, 
and  the  two  surviving  annuitants:  the  other  between 
the  two  surviving  annuitants.  There  b  no  ground  for 
the  claim  of  the  representative  of  Mrs.  Briggs.  This 
is  an  absolute  annuity  to  these  three  persons  and  their 
heirs.  She  would  have  taken  an  absolute  third,  if 
she  had  lived.  By  her  death  in  the  life  of  the  tes- 
tatrix it  is  the  ordinary  case  of  lapse.  The  extension 
of  it  to  the  Heirs  does  not  give  it  continuance;  or 
substitute  any  one  to  take  upon  her  death.  The  heir 
can  only  take  through  her:  in  whatever  sens^  it  is  4111- 
deretood;  whether  with  reference   to  real   or   personal 

projjerty. 
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property.  The  extension  of  a  devise  or  legacy  to  heits 
or  executors  will  not  prevent  the  devise  or  legacy 
lapsing. 

'.With  regard  to  the  other  question,  between  the  sur- 
Tiyirig  annuitants,  it  is  impossible  almost  to  form  a  con- 
jecture, what  the  testatrix  meant  by  the  addition  of 
these  words,  "  in  the  order  they  are  now  mentioned.** 
The  proposition,  equally  to  divide  a  fund  between  two 
persons  in  a  given  order,  is  mere  nonsense,  directly  re- 
pugnant.  There  can  be  no  order,  in  which  they  are  to 
take,  if  it  is  to  be  divided :  there  can  be  no  division,  if 
there  is  an  order,  in  which  they  are  to  take.  Suppose, 
it  stood  simply  a  bequest,  to  be  divided  equally  between 
A,  and  jB.  in  the  order  they  are  mentioned  ^  the  Court 
could  only  say,  the  first  words  are  plain ;  importing  equal 
division ;  a  benefit,  and  a  .  personal  benefit,  to  both ; 
aiid  they  do  not  know,  what  meaning. to  put  upon  the 
pdier  words<  They  axe  insensible,  as  coupled  witii 
such  preceding  words.  The  only  question  therefore  is, 
whether  Ivords,  having  a  plain  meaning,  are  to  be  re« 
jected  for  the  sake  of  words,  of  which  you  do  not  see 
the  jsense  or  meaning.  It  is  very  probable,  the  testa- 
trix might  have  had  in  her  mind  some  vague,  indefinite, 
notion  of  preference :  but  that  is  not  expressed  in  any 
manner,  so  ,that  the  Court  can  act  upon  it :  not  even 
by  saying,  the  words,  importing  equal  division,  are  to  be 
coupled  with  the  original  annuitants,  and  not  with  the 
survivors.  Those  words  must  be  equally  applied  to  all 
the  persons  who  are  to  take,  or  they  must  be  equally  re- 
jected. It  is  to  be  equally  divided  among  the  three,  or 
the  survivor  of  the  three :  not  a  different  division  among 
the  survivors.  In  order  to  give  effect  to  the  latter 
•words,  J  should  be  under  the  necessity  of  rejecting  the 
words,  expressing  an  equal  division,  retaining  the  others. 


Smith 

V. 
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:^ith  reference  to  one  event,  and  of  doing '  the  reverse  1804. 
with  reference  to  another  event  In  the  event  of  all 
living  I  should  have  kept  the  formery  and  rejected  the 
latter,  words ;  but  in  the  event  of  tWo  surviving,  I  am  PybUs. 
to  reject  the  former,  and  preserve  the  latter.  There  is 
no  ground  for  ftuch  a  capricious  rejection  of  words  to 
suit  the  event.  The  testatrix  has  not  pointed  out  the 
specific  event  in  her  contemplation ;  or  shewed  a  dif- 
'  ferent  intentioti  as  to  the  accruing  parts  and  the  whole'; 
and  this  order  to  take  place  is  so  obscurely  expressed, 
that  it  is  utterly  impossible  for  me  to  give  any  effect 
to  it. 

• 

■•  Rolls. 

Robinson  r.  WHITLEY.  jJi^Mrf. 

fJ^HOMAS  CALDWELL  by  his  WiU,  dated  the  2d    Gift  of  500/. 
of  November,    1801,   bequeathed    to  his    daughter  ^Y  »  father  to 
Elizabeth  the  sum  of  lOOOL  to  be  paid  to  her  on  her  ^"  ^««ghtcr 

marriage,  with  the   consent   of  his  executors,    therein  \.      .       _^   1 
-_  .  tion  in  part  of 

after  named;  and  he' appointed  his  nephew,  two  other  ^  lesaev  of 

'  persons,  and  his  wife,  executors.  1000/.  by  a 

previoQs  Will : 
In  December   1801   Elixabeth,   the  daughter   of  the  the  presamp- 
testator,  with  his  consent  married  Christapher  Robinson*  ^^^  againt*- 
The  testator  died;   and  his  nephew  alone   proved  his  ^.^«"«  P®'* 
Will;  against  whom  the  bill'  was  filed  by  the  daughter  ^ 

and  son-in-law  of  the  testator;    stating,  that  m  March,  ^j  ^^jU  .  ^ 
following  the  marriage,    the  testator  declared,   that  he  fug  repelled 
would  give  the  Plaintiff  Christopher  Robinson  the  sum  by  the  circam- 
of  500/. ;    and  at  the  same  time,  declared  to  his  wife  stances :  the 
Elizabeth,  that  he  did  not  intend,  that  sum  should  be  «^^  ^^  ^Y 
considered  as  part  of  the  sum  of  lOOOt,  which  he  bad  ^•^  ®5  J^^' 

tlOD  *      DfilDflT 

given  his  daughter  by  his  Will;  and  in  pursuance  of    ft^'u^ 
such  promise,  he  paid  the  Plaintiff  470/. ;  and  said^  he  ^j^^ .  ^^^  ^ 
would  in  a  few  days  pay  him  the  remaming  SO/.;  but  that  particular  mo- 
sum  remained  unpaid  at  his  deadk      The  bill  prayed  ti?e  appearing 
payment  of  the  lOOO/.  and  SO/.  by  declaratioott 

The  of  the  testator 
to  his  wife,  proved  by  her. 
Vol.  IX.  O  O 


BOBINSON 
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1804.  The  Plamtifi^  read    the   evideiioe    of  the    testaUyrii 

'  iridow ;    fitsitingy    that  in  a  private  caRversation,    about 
three  weeks  before  the  marriage,   Ae  testator  declared 
tVHiTLBY.     t(0  her,  he  would  give  his   daughter  5001.  as   soon  as 

she  was  married  to  Chrisidpker'Ilobihsen\  as  they  would 
want  furniture;  and  the  depcment  beeves,  stich  SOdL 
was  meant  as  an  addition  to  any  smn  the  testator  might 
bequeath  his  daughter ;  and  never  heard  hiai  declare, 
he  meant  it  in  lieu .  or  part  satisfaction  of  the  legacy  of 
1000/. 

Mr.  RomiUy  and  Mr.  Wyatt,  for  the  PhintiflT. 
This  gift  of  500/.  by  a  parent  to  a  child,  for  the  par- 
ticular purpose,  according  to  the  evidence,  of  buying  fur- 
niture, is  not  an  ademption  of  so  mudh  of  the  legacy  of 
1000/.  by  the  Will,  previously  execttted*  It  is  eleitr,  die 
presumpttion  may  be  rebutted  by  evidence ;  which  in  this 
instance  is  the  conversation  of  the  parents;  a  circmiN 
stance  much  relied  oh  by  the  Lord  Chancelhr  in  TVtsH 
mery.  Bayf^{l2);  not  loose,  idle,  conversation  wiA  a 
stranger,  having  no.  iriterest.  The  witness^  the  wife  of 
the  testator,  'states,  not  only,   that  the  object  of  the  gift 

•  •  • 

of  the  500/.  was  to  buy  furniture,  biit  her  belief,  that  it 
was  not  intended  as  a  satisfaction  of  any  legacy.  Debexe 
T.  Matm  ( 13 )  is  very  like  tins  ease  ^  the  gift  being  some 
time  after  the  marriage. 

Mr.  Richards  and  Mr.  Htuan^  for  the  Defendant. 
The  question  of  ademption  of  a  legacy  by  an  advance- 
ment depends  Upon  a  presumptioh  of  law';  and  the  evi- 
dence, opposed  to  it,  must  be  justified  by  fiu;ts.  An 
advancement  by  a  &ther  to  a  child,  to  whom  a  legacy 
has  been  given  by  a  pirevious  Will,  is  considered  primi 

faek 

<■  '  »  ' 

'     (12)  ^le.  Vol.  yil,  a&,     and  the  notea,  113,  S60w   . 
EUiMcn   V.  Coohon,    3  J}rs.         (l^  %Bro.  G.  C.  16Sw 
CC.ei.  Ante,  Vol.  1,^100,. 


eASm  tJ^  GiiAtkCBAYj 


9r§ 


fUcii  dH  ^ckaiidAhMt  pHitofU&of  what  w^as  ghr^By  thi) 
Will ;  tlfe  Court  IkhiM^  agldnst?  double  pfovisiohs.  I'haf 
18  not  so  iti  the  case  of  a  st^ngef.  TMb  silmof  6001; 
^s  given  by  a  father*  td  Bis  dauglrtfer  npon  her  idar- 
riage.  The  inbffve  lU^i^ed  By  hitji;  aiM;ording  to  th^ 
evidence,  is,  ''  ai  th^  w6tild  wan^  f&rfiitnre  :**  biit  the 
gift  was  not  accbftipanied  by  a  ditettSc^  to  buy  fumiture. 
It'  was  applicable  t^any  pii/p6sie ;  tfnd  cari  be  colbsidereci 
6nly  as  a  general  aavan6etbAit  lipoii  marriagey  i»  A 
portion. 


IfiftfK 


RoBiirsoii 
WttTtar* 


The  Master  of  the  Rolls. 
Upon  principle  there  is'  no  reasoh'>  Why  eviiiry  gifk 
riiould  not  be  sub^tanttre;  and  why  the  party  should  not 
have  the  benefit  of  bcyth :  ho  int^nftion  of  satisfacticm  be^ 
ing  expressed;  In  the  case  of  parent  and  child  a  dif- 
ferent rule  prevails:  a  presumption  is  raised  against 
the  claim,  to  what  is  ciAed  a  double  portion.  The 
point  is,  whether,  receiving  both,  it  would  be  receiving 
a  double  portion;  and  the  question  upon  that  is,  whe- 
ther what  has  been  paid  has  been  paid  as  a  portion. 
I  should  have  doubted,  whether  the  rule  is,  that  it  is 
necessary  to  she^v,  what  was  paid  was  paid  as  a  por- 
tion ;  or,  thlit  it  is  necesisa¥y,  any  thing  should-  appear, 
except  the  payment,  under  eircuikistances,  from  which 
it  niscy  be  ihferred,  that  it  was  paid  as  a  portion.  I^ 
for  instance,  it  was  paid'  at  the  tiitie'  of  the  narriage, 
or  upon  the  treaty,  to  the  husband,  that  circumstance 
would  shew,  it  was  meant  as  a  portion.  But  if  the  pa- 
west  makiesr  My  declamtiong  upon  it,  they  may  be 
tr«igh«ia  ;•  aiid  aome  declaration,  iibkt  it  is  a  pari  of  th^ 
poifiiofki  maybe  expected;  for;  if  he  sj[>eaks  of  the  pay- 
HAefit,  and  makes  no  reference  to  what  he  antecedently 
engaged  to  do,  the  inference  is,  that  it  is  a  new  gift; 
since  atf'  <>ppore«mity  liatuially  pi^nc^t^  itself  tolifan  6f 
refefKn^'It^'hi^  cfiiga^^ment,  knd  the  IntehtSoA' tb  peir- 
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firom  that  engagement :  and*  if  no  such  vefisrence  appeaci^ 
it  is  fiur  to  take  him  by  the  letter  of  what  he  su<L  It 
b  fair  m  this  instance^  and  in  Debesge  v.  Makn,  to  take 
what  the  testator  says  as  the  motive  influencing  him  at 
the  moment,  and  independent  of  the  antecedent  engage- 
ment; fprj  when  called  to  the  consideration  of  the  suh- 
ject,  it  was  natural  that  he  should  have  expressed  hts 
intention,  or  said  something  with  reference  to  the  en- 
gagement, under  which  he  was»  If  he  does  iK>t»  I  can 
only  considei?  the  purpose  expressed,  without  reference 
to  any  other  provision  he  made  for  her. 

-  Upon  these  grounds,  ancf  th^  identity  almost  of  this  ease 
with  Debase  v.  ilfomt,  this  gift  of  500/.  cannot  be  taksn 
as  a  sadsfitttion  in  part,  of  the  legacy* 


Rolls* 
jJTawA.  BOEHM  v.  CLARKE, 

Defise  and  be-  j^QGER  BOEHM  by  his  Will,  dated  the  84A  of 

?  ^,     .  March,  1801,    after  8eve]:al  legacies,  gave   all  the 

to  psy  toe  ID-' 

edme  to  A.  for  ^^^  ^^^  residue  of  his  fortune  in  Government  Seeurides 

his  use  duriDg  ^^  mortgages,  together  with  all  his  real  estates^  to  tnis- 

his  life,  with   tees ;  in  trust  to  pay  some  anniuties ;  and  then  proceeded 

remainder  in    thus : 

default  of  issue . 

toJB.  for  his 

use  dariDg  bis 

life;  remsiD- 

der  iQ  default 

of  issue  to  C. 


€€ 


€i 


After  payment  of    the    aforesaid  -  annuities  I  gite 

''  and  bequeath  all  the  rest  and  residue  of  my  fortune 

as  aforesaid,   to  my  trustees^  as  aforesaid;    in  trait 

•         .  to 

for  life  in  the  same  manner;  remainder  over. 

The  remainder  after  the  limitation  to  A.  for  «life  void,  as  t<K>  remote ; 
and  A.  being  heir  at  IsW  and  residaary  legatee,  his  title  to  the  real  and 
personal  estate  was  established. 

Whether  the  express  estate  for.  life  woold  be  enlarged  by  implication, 
Qtutr$. 
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to  pay  the  mcome  arising  therefrom' to  my  brother 
Edmund  Boekm,  Esq,  for  his  use  during  his  life,  with 
*'  remainder  in  default  of  issue  to  Clemeni  Bodhm,  Esq* 
**  for  his  use  during  his  life,  with  remainder  in  default 
*'  of  issue  to  Sir  John  Frederick,  Baronet,  for  hk  use 
during  hist  life,  with  remainder  to  his  son  Roger  Frede^ 
rick,  my  godson,  and  if  he  shall  die  before:  attaining 
the  age  .of  SI  yearsj  then  to  the  children  of  the  said 
''  Sir  John  Frederick,  share  and  share  alike :  alt  the  rest 
**  and  residue  of  my  personal  estate  whatsoever  and  where- 
^  soever  I  give  and  bequeath  to  my  brother  Edmund 
**  BoehmJ* 


iao4. 


t€ 


tt 


it 


tt 
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The  testator  died  in  1803.  The  bill  was  filed  by 
Edmund  Boekm,  his  brother  and  heir  at  law;  praying, 
jthat  either  the  limitations  in  the  Will,  subsequent  to.  the 
estate  of  the  Plaintiff  for  his  life,  may  be  declared  too 
remote,  and  that  the  real  estate  may  be  declared  to  have 
descended  to  the  Plaintiff,  as  heir  at  law ;  or,  that  he 
may  be  declared  entitled  to  an  estate  tail;  and  that  the 
residue  of  the  personal  estate  may  be  .decreed  to  belong 
to  the  Plaintiff. 


Mr.  Richards  and  Mr.  Skcidu^U,  for  the  Plaintifi^  con- 
tended, that  he  took  an.  estate  tail  by  implication;  citing 
J)oe  V.  Halley  ( 14 ) ;  and  of  course  the  personal  pro- 
perty absolutely  ( 15);  but  that,  if  he  took  only  an  es- 
t^t^  for  life  in  the  real  estate,  the  limitation  Over  was 
cleadrTy  tck>  remote.  In  Oakes  v.  Chatfonl  ( )6 )  the  word 
'*  issue"  plainly  referred  to  children. 

Mr.  fiomiUjf,  for  the  Pefendants,  cited  Trefford  v,' 
dPc^/49i(17),  as  an  authoiity,  that  a  limitation  over  on 

-     fiJkire 


()4)  3  Term  Rep.  5. 
(16)  See  Feqme'i  Ex.  Deo. 
271 ;  4th  edit  260. 

(16)  PoUexf.  38. 

(17)  3  Aik.  440.    See  page 


44B9  ttnd  the  represeDtatioa 
of*  that  oMe,  «3  an  anthoritjr. 
fer  this  proposition,  corrected, 
post.  Vol.  XVir,  483,  484, 
Barlow  T.  Salter. 


^&04*         failure  of  is^uepxrould  not  have  tbe  ieffect  qf  ^nlargu^ 

•^!%^  foa,  express  estate  for  life ;  and  also,,,  that  in  favor  of  the 

'     V.  intention*  the  Court  Will  und^rptand  thft  failure  of  i^ae 

Cu4i^      J^  jplH^n  feilure  at  tl^e  d^tk;  i|]^n  tb^  ground'  tbal  the 

mif^t  eatate.was  for  life ;  and  also  in  JRofif  ex  dem.  Sheen 

T*  JTeffety  ( 18  ) ;  though  tiuLt  case  oert^ii^y  contained  tfie 

wprd  "  fcare." 

7^  Ma^i^Ii  ^M^  Rolls.  , 

.  4^8  to  the  point,  whether  the  limitation  over  is  not  too 
remote,  surely  that  :opinio|i  of  Lord  Hardmcke  in  Traf-  * 
ford  V.  Boehm  has  not  been  followed.  I  think,  ihene 
have  been  cases,  where^the  next  estate  has  been,  for  life. 
tThere  is  nothing  but  that  circumstance  to  support  this 
linutatiom  Sometimed  the  mode,  in  which  the  subse- 
quent limitations  are  made,  mtfy  indicate  iSLn  intention 
to  confine  the  feilure  of  issue  to-  the  life  of  the  person, 
to  whom  the  subject  is  given  over :  but  I  cannot  conceive, 
that  the  mere  circumstance  of  a-  limitation  for  life  to 
the  next  taker  is  of  itself  a  sufficient  indication  xsS  that 
intention.  It  is  not  necessary  to  determine  the  question, 
whether  the  estate  for  life  was  enlarged ;  as  the  decision 
of  the  other  point  will  equally  answer  the  PlaintiJOT^ 
]^iurpose.      • 


The  Decree  was  drawn  up  accordingly;  declaring  the 
Plaintiff's  title  to  the  real  and  personal  estate ;  the'  limi- 
tation over  being  void,  as  too  remote  (19). 

^18)  7    Term    Rep.    689.  '  (19)    See  ante,   Croohe  r. 

That  ground  was  also  taken  De  Vande$^  197.    tUuelms  v. 

by  Bullthr^  J.  in  Doe  ex  dem;  Ooldfrap,  V,   440,    and   the 

Xyde  ▼.  Zyde,  1  Term  Rep.  references  in  the  notes,  444. 

W3i    See  ateo  Rame'u  Ex.  I,  d60.    Post,  Vol.  XI,  aSO, 
i)0D«^6;  4«heditS79. 
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KOLLf  • 

PARKJER  f-  BROOKE.  ^»^ 

June  Vlth. 
JOHN  LIGHT  by  his  Will,  dated  the  ISth  of  April,    TestatoV  «a?6 
1785,  gave  to  his  daughter  Hester  Purler,  after  leasehold  pre- 
the  decease  of  his  wfte,  leasehold  premises;  to    hold  .™"f*  *®  "is 
unto  his    said    daughter  and  her   assigns  fox  the  term  ...  ^  ..  ,  .^' 
of  her   natural  life,  it  his    term  or  terms   and  interest  Term  or  Term 
therein  should  so  long  subsist  and  continue,    to  and  for  ^^^  interest 
her  sole  and  separate  use,  notwithstanding  her  present  therein  should 
or  any  future  coverture;  and  after  her  decease  he  be-  so  long  subsist, 
^ueathed  the  premises  to  all  and  every  her  children,  ^o'  her  sole 
equally  to  be  divided  between  them,   share  and   share  ^       separate 

alike:   to  hold  to  them,  their  executors,  &c.  d:urinfir  all  "*®»  °°  ^* 
,  .    1        I.   1  ,  .  standing  her 

the  remamder  of  the  estate,  term  or  terms,  and  mterest,  ^^ ^^^^  /. 

.^     .  ^       '  present  or  fu- 

therein,  which  should  be  then  to  come  and  unexpired;  i^^^  covertore* 
as  tenants  in  cpmmon;  with  a  limitation  over  in  default  and  after  her 
of  such  issue  or  the  death  of  all  under  the  age  of  31 :  decease  to  her 
and  he  appointed  hiJs  wife  executrix;    and  aft;erwards  children 
upon  her  death  by  a  codicil  he  appointed  another  pei*son  ®^^*"y»  "^eir 
executor.  execntor.  &c. 

k  during  all  the 

remainder  of 
No  trustees  were  interposed  by  the  Will.      The  tes-  the   estate* 
l^tojr  died  on  the  22d  of  August,  1788.    The  premises  Term  or  Terms 
given  by  the  WiU  wer^  held  imder  leases  granted  by  the  ***"  interest. 
Marquis  of  Bath  19    1759  and  1770,  for  the  several  ^««-««n»  ^»|>ch 

X  r  nn*       •       '^      -X  •  1     u     ij  should  be  then 

terms  of  99  years,  if  certain  persons  named  should   so  ^  , 

•^        '  '^  to  come  «nd 

long  live.     Parjrer,  the  husband,  entered  into  possession ;  unexpired, 
and  in  1791  he  mortgaged  the  pren^ises  for  40/.';  and      ^o  trustees 

ypyn    payment  of  certain  fin^s    obtained    reyersioi\ary  being  inter- 

leas^^  fpr  9p  j^^^r^  if  his  eldest  daughter  shoi^d  §0  long  posed,  the  has- 

pve,  ^*°^'  ^"^^"^ 
possession, 

was  held  ac- 

coaotahle  apcprdiog  to  the  uses  of  the  Will,  both  as  to  the  original 

leases  and  also  as  ^o  reveraioqary  leases,  grigUed  to  hi|D,  as  the  person 

entitled  under  the  Will  of  the  former  tenant,  upon  favourable  terms; 

aad  tbe£quity»was  established  against.a  purchaser  from  him  with  notice. 
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1804. 


Pabker 

V, 

Brqok^ 
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live^  to  commence  respectively  from  the  expiration  of  the 
subsisting  leases.  In  .1792  he  made  another  mortgage 
of  all  the  premises  for  SXXU.  In  1794  the  mortgagees 
agreed  to  assign  to  Thomas  Brooke:  but  no  aaaignment 
was  actually  made.  In  ISOOBrooke  brought  an'  ejectment 
against  Parker;  who  confessed  ij^'  action ;  and  Brooke 
obtained  judgment,  sued  out  execution,  and  was  put  in 
possession  by  the  sheriff.  Parker,  soon  afterwards  died 
intestate. 


The  bill  was  filed  by  the  widow  and  child  of  Parker, 
clidming  under  the  Will/  against  Brooke ,  the  mortgagees, 
and  the  administrator  of  Parker  and  the  executor  of  the 
testator;  charging  against  the  mortgagees  and  Brooke 
notice  of  the  Will;  that  Brooke  obtained  possession  by 
collusion  with  Parker,  the  husband ;  that  the  consider- 
lition  both  for  the  original  mortgages  and  the  agree- 
ment to  assign  to  Brooke  was  debts  antecedently  due; 
and  that  the  leases  were  very  beneficial;  and  were 
granted  by  the  Marquis  of  Both  upon  very  beneficial 
terms,  out  of  favour  to  the  tenants  and  their  families ; 
that  these  reversionary  leases  were  granted  out  of  favour 
to  the  testator,  and  in  consequence  of  Parker's  lepre- 
mentation,  that  he  was  the  person  intended  by  the  tes- 
tator to  enjoy  his  interest ;  and  would  not  have  been 
granted  to  a  stranger ;  nor  to  him  if  the  Marquia  had 
been  apprised  of  the  interest  of  the  Plaintifis. 

The  bill  prayed,  that  the  bequest  of  the  leasehold 
premises  maybe  carried  into  execution;  that  the  exe- 
cutor  may  assign  to  trustees  for  the  PlaintiflBs  for  Ae 
residue  of  the  original  terms;  that  the  indentures  of 
mortgage  may  be  delivered  up  to  be  cancelled;  that 
Brooke  may  be  decreed  to  deKver  up  the  reversionary 
leases,  and  possession  of  the  premises ;  and  account  tot 
the  profits,  op  payment  of  the  fines^ 

Brooke 


*-  --  - 
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■ 

'  Brooke  by  his  ansifer  insisted  upon  tbe  agreenieiit  to\ 
assign  the  mortgages  to  him  for  raluable  consideration; 
and  that  he  had  a. right  tp  retain  the >  possession,  till 
all  his  demands  were  satisfied.  The  mcutgagees  stated, 
Ijiat  the  money  was  paid  at  the  time  the  respective 
mortgages  were  •  made. 


MS 


' « 


The  steward  of  the  manor  proved  the  custom  to  grant  * 
new  and  reversionary  leases;   giving  the.  preference  •  to 
the  tenants;    that  the   reversionary  leases   granted   to; 
Parker  were  beneficial  leases;  and  were 'granted  to  him 
upon  representations,   that  he  was  entitled  to  the  pri- 
vilege under  the  Will  of  the  former  tenant. 

Mr.  RonuUy  and  Mr.  Wrigki,  for  the  PUintiffs, 
Insisted,  first,  upon  the  Equity  bC  the  Plaintxflb  as^to 
the  original  leases,  still  subsisting,  that,  in  the  case  of 
a  devise  or  bequest  to  the  separate  use  of  a  married 
woman,  no  trustee  being  interposed,  her  husband  shaU / 
be  considered  a  trustee. 

The  Master  of  the  Rolls  said,  the  case  was  dear  as 
to  the  original  leases;. but  wished  to  hear  it  argued  as 
to  the  reversionary  leases  obtained. 

For  the  Plaintiffs. 
The  principle  under  the  circumstances  extends  to  the 
reversionary  leases.     In  Bacon^s  Abridgment  (SO )  it  is, 
thus  stated : 


lM4i 


Parkbb 

B^OOKB* 


^'  Where  a  trustee,  .executor,  or  guardian, 
'^  himself  of  his  ntuation,  .and  gets  a  renewal  of  a  lease  ^ 
**  for  his  own  benefit,  the  Court  will  direct  it  to  be  for 
*[  the  use  of  the  CestuyM  que  irusi,  or  persons  beneficially. 
^*  interested  in  the  old  lease.    So>  where  a  person,  who 

"has 

(20)  4  Bac.  Ah.  922,  ediUon  by  ChmUim, 
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'f  has  Mily  a  partial  interest^  a»  tenant  for  lifej  ^tortgagpr, 
'.^  or  mortgagee,  from  the  cireumatance  of  his  heiog  ia 
'^  posieaiioa  takas  the.  opportunity  of  reneffmg,  iuch 
'^  renewal  ahi^  be  for  the  henefif  af  the  person  enlidied 
'<  to  the  reveraioni  and  ajscordiia^  to  the  broad  prin- 
**  ciples  of  Equity  it  should  seem,  that,  vhererer  a  gfant 
'*  of  a  reversionary  lease  is  obtained  to  the  p^judioe  of 
*^  the  old  tenant  by  undue  means,  whether  by  smggesiio 
*^Jabi  or  supprfissio  peri,  tl^e  party  obtaining  it,  though 
^<  a  mere  stranger,  shall  not  be  permitted  to  hold  it  to 
'<  his  own  use.''  • 


Loid  Bathursi  acted  upon  this  principle,  hi  Raw  t. 
Chichester  {21).  The  evidence  of  the  steward  of  the 
manor,  is  dear,  that  those  reversionary  lipases  are  bene- 
ficial; and  were  graiited  to  Porter ,  the  husband,  under 
the  supposition,  that  he  was  die  only  person  entitled 
under  the  Will  of  the  former  tenant  to  that  favour, 
which  is  usually  shewn  by  loada  of  manors  and  great 
land-holder^  in  this  country  to  theur  teiiants;  conuBonly 
called  the  tenant-right  of  renewal. 


Mr.  Richards,  Mr.  Alexander,  and  Bfr.  Owen,^  for 
the  Defendant  Brooke. 
This  Defendant>.a  purchaser,  is  not  to  be  affected 
with  notice  of  a  doubtful  Equity,  depending  upon  dr- 
cunstances ;  which  is  the  character  of  the  Equity  set 
up  as  to  the  revernonary  leases :  Senhouse  v.  Earl(2Si). 
Cprdwell  v.  Mackritt ( 23).  In  the  cases  of  tenant-right, 
referred  to,  the  original  leases  were  surrendered.  The 
persons  sunendering,  ^d  accepting  new  leases,  haying 
only. particular  inteoests,  imid.np  authimty  to  surrender 
without  the  jconeanemoe  oi  the  oth^r  persons  interested, 
were  held  to  have  rene^red  for  (he  benefit  of  all  parties 

interested 


(21)  iBro.  C.C.  108. 
(il)  4mb.  286, 


(23)  Amb.  615, 
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interested  in  th^  original  leaaeg.    But  the  distiiiction  of        .1004* 

this  case  is.  that  the  leases,  under  which  this  estate  was       ^^"^^^ 

hel4  at  the  death  of  t|hje  testator,  have  not  been  surren*      '     ^^ 

dered;  or  in  anyinfuiper  aflfectecL    Theyax^  still vajid      .9MPIIIt 

and  pubsie^ing  leasee;  and  t)ie  estate  is  actually  enjoyed 

under  thenf  •    "^he  f  eversi/iipary  lea^  f  rp  new  interests 

in  tbe  pstate,  perfect^  indepen^nt  pf  di/B  pl4  leases  f  . 

which  the  lessor 'might  havfe  gr^ntfsd  to  ^ny  perpon}  an4 

he  has  granted  them  to  Parker  ib^  hu^liand.    ^o  Equity 

therefore  attaches  upon  them.    J^  Ipast  the  Defei)dant^' 

acting  by  mistake,  are  entitled  to  the  money  paid  upon 

the  mortgages.  *  > 

Mr.  RomiUyt  in  Reply,  was  stopped  by  the  Court.  . 

The  Master  of  the  Rolls. 
It  struck  me  at  first,  that  a  distinction  might  be  made 
between  the  mortgage  of  the  original  and  of  tHe  rever«' 
sionary  leases :  but  I  do  not  see  any  solid  ground,  upon 
which  that  distinction  can  rest;  for  the  trust  in  both  ' 
cases  is  referred  to  the  same  circnmstances ;  and  there  ia 
equally  notijce  in  both.     The^Defendant  therefore,  having 
notice  of  the  trust,  cannot  prevent  the  consequence,  af- 
fecting him  with  the  same  Equity.    The  whole  originated 
in  mistake  of  the  Law,  and  the  effect  of  the  omission  of    .  - 
trustees.     The  reversionary  leases  were   obtained  upon  • . 
the  ground  of  the  same  mistake.    The  husband  claimed 
in  no  other  way  than  his  rijrht  to  the  original  leases.         .    . 
There  is  complete  notice  \  for  'those,  who  drew  the  deed^ 
introduced  the  history  of  the  transaction,  ^  }&ying  tb^ 
foundation  for  his  right  to  the  renewed  lease.    In  the.  ■ 

first  of  the  two  cases,  mentioned  for  the  Defendants, . 
Lord  Hardmcke  took  it  tq  be  cleaf ,  th^t,  if  tb(S  artides.  * 
had  been  modern,  he  must  have  refonned  tb§m  even 
against  a  purchaser.    Yet  that  Equity  is  of  a  very  pecu-  : 

liar  sort;   not  so  clear   as  that,  which  occiirs  in  this 

case; 


588 


1804. 


Parker 

V. 

Brookb. 
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case ;  fof  it  depends  upon  the  form  of  the  artides,  and 
the  intention  to  be  collected,  -  whether  the  deed  shall  be 
reformed.  There  was  nothing  to  prevent  the  parties 
giving  an  .estate  tail  to  the  husband.  Thitt  intention, 
tl^ugh  not  probable,  was  not  unlawful.  In  Cctdwell  v. 
MackriU  Lord  Camden  doubted^  whether  the  articles 
should  be  reformed ;  and  there  may  be  such  a  doabtfid 
Ecjuitjr^  that  a  purchaser  is  not  to  be 'taken  to  know, 
what  inSL  be  the  decision ;  and  that  is  all  Lord  Camda^ 
means.    But  in  this  case  the  Equity  is  clear. 


As  to  the  account  prayed  against  the  representatiTe 
of  the  husband  it  was  compared  to  the  case  .  of  pin- 
money;  the  account  which  is  not  carried  back  fiurther 
ttian  a-year.  On  the  other  side-  it  w^  insisted,  that  the 
husband)  having  received  property,  settled  to  the  separate 
use  of  his  wife,  clearly  must  account  for  it;,  and  the 
Master  of  ike  Rolls  said,  there  could  not^be  any  douU 
in  giving  the  accounts 


REEVE,  Ex  parte. 
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JvnedOtk. 

Under  a  joint  JN  1790  Samuel  Badeley  and  JoAa  Woodcock  entered 
Commission  of  j^^^  partnership  as  bankers  at  Halesworih.  In  1797 
ri  fat  <^  the  ^^^^^  Badeley  became  partner  with  them.  Samuel 
creditors  to  in-  ^^^^V  <^d  Woodcock  also  carried  on  separate  trades^ 
terest,  snbse-  In  April  1799  a  Commission  of  Bankrupt  issued  against 
quant  to  the  all  three, 
date  of  the  *      . 

Dividends  to  the  amount  of  SOtf.  in  the  pound  were 
declared  both  of  the  joint  and  separate  effects.    The 

separate 


Commission  in 
the  case  of  a 
snrplas,  pre- 
ferred' to  a 


debt  from  the  sepsrate  to  the  joint  estate ;    upon  the  principle;  thst 
neither  the  partnership  nor  the  individusl  debtor  csn  claim  in  competh* 


lion  with  the  creditors. 
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leparate  estate  of  Smnmel  Badeley  amounted  to  KfiOOl:,         1604. 
and  bis  separate  debts  to  6500L ;  exclusive  of  a  debt        -bT^ 
of   15^000/.   due  ftom  bis  separate  estate  to  tbe  joint       Rxwuie. 
esit&te*    Tbe  separate  estate  of  Joseph  Badeley  amounted 
to  1500/.  beyond  bis  separate  debts ;  and  the .  separate 
estate  of  Woodcock  exceeded  bis  separate  debts  by  mdre 
tban  30,000/. 

Tbe  Petition  was  presented  by  joint  creditors ;  prajing^ 

tbat  interest,  subsequent  to  die  date  of  the  Commission, 

may  be  paid  out  of  tbe  surplus  <>f  tbe  estate  of  Wood" 

cock;  and  tbe  question  was,   wbi^tber  tbe  claim  by  tbe 

creditors  of  interest  was  to  be  preferred  to  tbe  debt  due 

to  tbe  joint  estate  from  tbe  separate  estate  of  one  partner. 

■ 
Mr.  RomiUy  and  Mr.  CtMen^  in  support  of  tbe  Petition. 

■ 

^uFonblanquCt  for  tbe  representatives  of ^FFbocIcociE', 
opposed  it. — It  was  admitted,  that  no  decision  upon  this 
question  could  be  found. 

The  Lord  Chancellor. 

All  these  cases  were    very  fully  discussed   by  Lord 
Thurlow  in  the  case  .of  Lodge  and  Fendatt.    Dr.  Fendatt 
was  a  creditor  of  tiie  partnership  of  himself  and  Lodge 
for  large  sums  advanced.    They  became  bankrupts  im- 
mediately afW  tiie  formation  of  the  partnership;  and 
those  advances  formed  the  joint  estate,  to  be  divided. 
There  was  a  struggle  by  FendaU  to  be  admitted,  a  cre- 
ditor for  the  amouflt  of  his  advances  as  against  the  part- 
nership.   Lord  Thurlow^  after  flill  consideration,  was  of 
opinion,  tl^at  all  tbe  autiiorities  establish  this ;  that  tiiose 
who,   being  in  partnership,  are  tiiemselves,  or  some  of 
them,    debtors  to  the  creditcnrs  of  every  class,    cannot 
come  in  competition  with  tiie  creditors  (S4*).  '  After  their 

demands 

(2jt)    Post,    Vol.     XVII,     ried,  ante,  &  parte  Twrner, 
.62t ;  see  the  extent,  to  which      III,  245,  and  the  note, 
.that  principle  has  bean  oar- 


Exports. 
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1804.         demandB  ahre  Hqttidated  finally  the  partnetB  nmy  be  ere* 
""^^^  ditors  uik>n  each  other :  but  n6t  before.    The 'course  in 

1?-  «--#l       bwikniptcy  has  teen  to  stop  the  proof  at  the  date  of  the 
Grtrntour^Di  which  is  fbtrndeA*  upon  ^tm ;  that  the  debt 
t6  be  pre^r^d  is  die  debt  due  before  the  Gommisrion ; 
taHdng  itt^  Gonn^isskm  to  foBow  rapidly  upon  the  act  of 
bankruptcy;  which  however  is  frequently  not  the  case. 
It  is  true;  now  a  great  deal  ot  debt  accrued   after  the 
bai4cruptcy  is  paid  under  it:    ibr  f^sCAioe,  aH  interest 
accrued,  tbbiMgft  after  the  di^e  of  th%  CorittbissioYi  ( 25  ),  if 
the  sCkte  of  the  efRi^ts  allows  it,  upon  A  ioitt  of  «<][Qltabl6 
principle,  t^e  iivterest  beit^g  coni^tdered  as  a  khii  of  ad« 
jttttct  ov  dbadow  of  the  pi^cipal  debt,  which  was  due 
before  the  bankruptcy.    It  is  new  therefore  clearly  set- 
tled,' that^    where  there  is  a  partnership  and  separate 
debt^  also,  the  partn^rshTp  shtdt  not  be  admitted  a  cre- 
ditor upon  any' individual,  nor  any  individual  upon  the 
partnershij((,    until  the  creditoi%  of  the  individual  and 
the  creditors  of  the  partnership  are  satisfied  to  the  extent 
of  20s,  in  the  pound  out  of  the  respective  estates ;  also, 
that  where  the  separate  creditors  are  paid  SOs.  in  the 
pound,  and  there  is  at  surplus,  that  surplus  shall  nolgo 
inune^atefy  to  pay  interest  .  to    the  separate  creditors; 
but  shall  go  to  make  the  joint  creditors  equd  with  them 
as  to  the  principal  (26).    No  decision  however  has  gone 
this  length ;.  that,  if  both  the  joint  and  the  separate  cre- 
ditors are  paid  to  the  extent  of  @0^.  in  the  pound,  upon 
the  payment  to.  that  amount  to  the  creditors  of  each 
class  a'partner  shall  not  be  admitted  a  creditor  upon  the 
partnership  or. upon  the  individual.    But  I  cannot  dis- 
tinguish the  cases;*  for  if  the  principle  is,  that  neither 
the  partnership  nor  the  individual  debtor  shall  claim  in 
competition  with  the  creditors,  .and  if  the  creditors  are 
entitled  to.  any  interest,  the  interest  is  as  much  a  debt 


(S5)  12»  par»  Milki  infs,  Vof.  IV,    077.      Ex  .forie 

Vol.  II,  195„   lind  IbBr  nbt4,  Bom^brnM^  1  CooUg  JBl  L. 

308.  ie4)dtk  ediL  by  Mr.  AoCl, 

(26)  Ex  parte  Clarke,  Vkid,  208. 
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SM  the  <iapital;  And  ttfat  principle  #81  ptbvent  eitW  fh^  IsM. 

partoersbip  ot   the  indivldtttd  debtor  rdriking  mrilh  ihe        ^J^^^i 
oUier  oreditoTa[,    uhtil  ill   their    demand    is    satisfied ;  ' 

which  includes  lioth  the  prindtMilai^  iflter^st  dt  thieilt 
debts.* 

The  Prayer  of  thi^  Petrdcni  i»  therefore  right. 


Ex  parte. 
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Juneietk 

JACKSON  <r,  JACKSON.  •  and  iBth. 

.•      •  Jufy  4M. 

"I'M  this  cause  a  Petitioh  ot  Appeal  was  presented  by  y^j  y|j  '»oe 
the  Defendant  CoUingwood  Porsier  ^acJcson  from  tlx6      Udob  appeal 
Decree  pronounced  at  the  RoUs  (^)«  the  Decree  was 

raried,  accord- 
Mr.  Richards,  Mr.  Romilly,  and  Mr.  Steek,  for  t^e  «g  to  the  jadg- 
Plaintiff.    *  "®°*  ^^  *^« 

Either  this  is  a  tenancy  in   common  by  the  terms  of 
the  Will:  or  it  has  become  so  by  the  manner,  mwhidi  ti,Q„Jj|  by  the 
these  brothers  carried  on  the  business ;  and  the  Plaintiff  residuary  dis- 
has  a  right  now  to  insist^  tliat  it  was  a  tenancy  in  com-  position  to  the 
mon,  as  to  all  the  personal  property,  trade,  &c. ;  for  we  testator's  two 
do  not  admit'  the  dedree  fo  tie  perfectly  right ;  and  thougn  ^^^^  »nd  the 
tli6  Plaintitf  tas  not  appealed,  yet  as  (he  Defendaiit  has  •«^>w,  their 

appealed  frbth  Ae  wdole  Decree,  ihe  Court  will  attend  ^         ' 

^'^        .  -     .  ,       ,      ,  ^  executors,  &c. 

to  arty  obJectiOil^  arid  make  the  proper  Decree  now.      \   ^      ^^j^  ^ 

joiDtptoDants 
l^^ondly,  if  that  should  be  construed  a  jbiflit-tenaney,  the  leasehold 

theh  as  to  the  profits  they,  are  to  be  considered  erithled  >^nd  personal 

for  estate  embark- 
ed in  trade, 
(97y  Anlei  Vd.  Vff^  5M.  upon  all  the 

.  circumstances, 
the  transactions  for  twelve  year^.  as  between  thfipselves  a  severanoe 
was  to  be  implied  both  as  to  the  profits  and  the  capitaL 


d92 


CASES  IK  CHANCERY. 


ida4. 
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ict  life  for  <jbeir  o#n  betieftt^  sulgect  Only  16  the  par- 
ticular charffes :  otherwise  this  absurd  consequence  must 
foUowi  that  the  testator  meant  that  his  two  sons  should 
be  wholly  unprovided  for  during  the  life  of  hu  widow, 
and  until  the  legacies  to  his  daughters  should  be  paid* 
There  is  nothing  in  the  Will  pointing  to  accumulation 
of  all  the  profits,  giving  only  a  salary  to  the  sons,  as 
servants.  Upon  the  argument  for  accumulation  it  is 
very  di£Sciilt  to  answer  the  Master  of  the  Rolls  with  re- 
ference to  thie  clause  as  to  the  400/.  a-year..  The  only 
object,  to  which  the  spns  were  postponed,  was  the  pay- 
ment of  the  annuity  and  the  legacies.  Subject  to  that 
object. 4he  sons  were  to  have  the  whole.  The  Will  di- 
recta  themvto  be  let  into  possession.  It  does  not  direct, 
that  a  salary  shall  be  allowed  them;  nor  authorise  the 
trustees  to  employ  any  other  person.  •  They  were  in  of 
their  own  right,  subject  to  the  assent  and  superintendr 
ence  of  the  trustees ;  and  the  sum  allowed  to  them  was 
in  fact  part  of  their  own  profits. 


Thirdly,  if  upon  the  Will  the  construction  must  be  a 
joint-tenancy,  yet  from  the  manner,  in  which  the  busi- 
ness was  carried  on;  with  the  permission  of  the  trustees, 
by  the  two  sons,  in  their  own  names,  dividing  the  prbfits, 
it  is  not  competent  to  one  of  those  partners  now  as  be- 
tween themselves  to  say,  he  was  mistaken.  The  evi- 
dence is  clear  as  to  their  conception  of  the  nature  of  their 
interests  in  the  business :  the  one  complaining,  that  the 
other  had  drawn  out  more  than  his  proportion,  &c. 
Though  a  legacy  of  stock,.  &c.  to  two  is  joint,  and,  if 
continued,  or  laid  out,  in  stock,  it  still  continues  joint, 
yet,  if  carried  into  trade,  the  consequence  is  a  severance. 
That  is  the  necessary  effect  of  the  application. 

Mt.  Lloyd  BXkdMr.Bell,  for  the  Defendant,  in  sup- 
port of  the  Appeal. 
This  is  not  n^erdy  a  bequest  of  a  trade ;  though  a 

trade 
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trade  is  one  article  of  the  ^rust  estate,  disposed,  of 
for  all  the  purposes  of  the  Will.  If  the  trustees  had 
stood  out^  the  sons  could  not  have  forced  themselves 
into  the  trade.  They  entered  by  permission;  and  the 
trustees  considered  themselves  as  agents  at  a  salary  \  and 
therefore  inspected  the  books,,  and  superintended  the 
whole^  No  fresh  agreement  took  place.  Carrying  on 
the  trade  only  upon  the  trusts  of  the  Will,  which  were 
not  fully  executed  duruig  fheir  joint  Hves,  the  legacies 
not  being  paid,  they  were  not  partners,  unless  they  are! 
so  by  the  Will..  .  Even  the  word  "  equally"  which  is 
considered  as  of  peculiar  effect  in  creating  a  tenancy  in 
common,  has  been  overcome:  JFrewenv,  Iley^e{S8)*  A 
severance  as  to  part  would  not  be  a  severance  as  to  the 
whole.  Upoi^  the  mere  construction  of  this  Will .  the 
capital  cannot  be  distinguished  from  the  profits.  Willing 
V.  Bayne  ( 29 ).    Hall  v.  DigbffH  30 ). 


1804. 


Jackson 

r. 
Jackson. 


The  Lord  Chancellor. 
It  is  very  difficult  to  conceive  the  principle  of  the  de- 
cision, that  these  persons  take  the  profits  in  a  different 
manner  from  the  capital;  that  they  are  tenants  in  com- 
mon of  the  profits  by  implication  from  their  trading, 
and  are  to  continue  joint-tenants  of  the  fund  producing 
those  profits.  I  do  not  recollect  an  instance  of  a  be- 
quest to  two  jointly  of  a  trade,  and  nothing  else,  upon 
which  the  question,  whether  their  merely  entering  into 
the  trade  makes  a  severance,  has  been  determined.  It 
is  very  difficult  to  make  a  distinction  between  a  joint- 
tenancy  by  Will,  by  a  gratuitous  deed,  or  a  purchase* 
The  law  of  merchants,  if  it  applies  to  one,  must  apply 
to  all.  If  the  effect  of  carrying  on  the  trade  is  not  a 
severance,  it  goes  to  this  extent;  that  the  trading,  how- 
•ever  long,  however  numerous  the  acts,  cannot  of  itself 
amount  to  evidence  of  severance ;  and  unless  a  parol  or 

other 

(28)  2  Bro.C.  C.  220.  (30)  4  Bro.  P.  C.  224. 

(29)  3  P.  m//.  113. 
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other  agreement  can  be  shewn,  the  joiat-1 
caq  be  severed.  That  i^ould  deserve  .grei^t 
before  it  should  be  laid  down,  as  Law.  But  Uiis  case 
goes  beyond  that*  Considerii^  these  persoBs  merely  as 
agents,  acting  together  by  permission  of  the  trustees, 
bound  to  account,  if  required,  all  the  bidk  of  the  pro- 
perty under  an  obligation  to  form  an  accumulatiTe  fund, 
to  remain  liable  fr^n  time  to  time  to  the  annuity  and 
legacies,  it  was  at  least  i^oiapetent  to  them  as  betweea 
themselyea  to  say,  what  their  interests  in.  the  profits 
should  be ;.  and  it  b  not  improbable,  they  might  agree  to 
act  as  partners  with  respect  to  each  other,  subject  to  the 
demands  under  the  Will;  ai|d  there  is  evidenpQ  enough 
either  to  sustain  an  inference,  that  there  has  been  aa 
agreement  to  eigoy  in  severalty,  or  at  least  to  send  it  to 
a  Jury.  Upon  the  whole  WiH  ipy  opinion  is  ck^ajTf  tfiat 
it  did  constitute  a  j|oiiit«-tenancy.  As  to.  the  seYcarapoe 
with  respect  to  the  profits,  the  profits  are.  not  expressly 
given  to  them :  pouch  less  are  they  giv^d  to  them  as 
tenants  in  common.  If  they  are  giveiL  to  them  as  part 
of  the  residue,  and  the  residue  is  given  to  them  as 
joint-tenants,  so  must  the  profits,  given  as  part  of  that 
residue ;  unless  there  has  been-  an  express  dealing  upon 
it,  independent  of  dealing  in» partnership;  or  as  deahag 
in  partnership;  and  if  so,  the  effect  must  be  the  saipe 
upon  the  bulk  of  the  property,  which  they  had  under 
their  management  (  and  held  as  partners.  Considering 
all  their  transactions,  it  would  be  hazardous  to  say,  no 
effect  is  to  be  given  to  them,  because  the  parties  were 
ignorant  of  the  Law ;  if  from  the  mature  of  their  dealings 
you  ought  to  imply,  thi|t  they  did  mean  to  transact  as 
tenants  in  common* 


i;585] 


Upon  the  whole .  I  feel  a  strong  inclination,  that 
Pecree  must  be  altered ;   either  by  deciding,   that  the 
.  Plaintiff  is  not  entitled  to  the  profits;  or  that  under  all  the 
circumstances  applying  to  partncarship  dealings^  the  par- 
ties 
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fiee  having  no  interest  to  deal  otherwise^  and  third  per- 
ions  not  b^ing  implicated,  the  Deeree  as  to  the  profits 
ought  to  be  extended  to  the  bulk;  and  I  think  that  the 
best  construction. 


1604. 


The  Lard  Chancellor,  after  stating  the  Will  and  the 
circumstances  in  eridence  very  particularly,  pronoimced 
the  following  Judgment 

The  question  arises  upon  the  whole  of  this  WiJI,  and 
the  facts ;  which  I  have  detailed  at  great  lengtli ;  as  this 
is  a  very  peculiar  and  special  case ;  to  be  decided,  not 
upon  the  result  of  the  mere  question,  whether  these 
profits  are  given  by  the  Will  to  these  two  brothers,  in- 
dependent of  all  the  transactions,  that  took  place,  but 
upon  all  the  circumstances  of  the  case*  Supposing,  there 
were  no  special  words  in  this  residuary  clause,  it  is  clear^ 
d^iat,  where  a  residue  of  personal  estate,  consisting  of  a 
great  variety  of  particulars,  and  especially  if  none  of  th^ 
are  property  in  trade,  is  left  to  two  persons,  their  ex** 
ecutors,  administrators,  and  assigns,  the  effect  is  a* 
joint-tenancy  (31).  But  it  is  to  be  considered,  what 
would  be  the  case  of  a  bequest,  acted  upon;  the  sub- 
ject simply  property  in  trade;  and  the  testator  having 
the  power  of  giving  the  trade  to  them,  to  be  carried  on 
for  a^ven  time  in  the  character,  in  which  they  original]^ 
took,  as  joint-tenatits :  so'  that,  one  dying  b^ore  the. 
expiration  of  that  time,  the  other  surviving  would  take 
*  the  bulk,  and  alljhe  profits  made  in  that  given  time  by 
the  application  of  the  property,  forming  the  bulk»  Such 
an  intention  is  not  to  be  inferred,  imless  very  clearly 
and  unequivocally  expressed ;  considering,  that  by  the 
Law  of  Merchants  fhey  will  have  severid  interests,  though 

.  •    in- 

(31)  Crodke  v.  De  Vandes,  365.  Ante,  Morley  ▼.  Bttd^ 
ante,  197.  Post,  Vol.  XI,  Stuart  Y.Bruce,  111,628, 
330.   Swainev.  Burton,  XV,     692;  n^e  the  note,  post,  597. 
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in  form  a  joint  interest  is  given,  if  they  act  upon  it,  and 
turn  partners  in  trade.     If  this  hhd  been  a  case,  in  which 
the  testator  had  given  personal  property  as   capitd   in 
trade,   the  question  would  deserve  great   consideration, 
whether  acting  for  twelve  years   as   partners  in   trade 
would  not  sever  the  joint-tenancy,  created  by  the  Will, 
subject  to  the  int^tion ;  if  upon  the  face  of  the  Will  it 
can  be  shewn,  that  notwithstanding  all  considerations  of 
convenience  the  testator  had  expressly  and  imperatively 
directed  a  joint-tenancy  for  twelve  years.     There  is  no 
case  going  to  that,  hut  HaU  v.  Digby;   in  which  case 
Mr.  Fazakerley^   Sir  John  Strange,  and  the  other  con- 
siderable persons,   who  signed  the  Reasons   upon'  the 
Appeal,   all  agreed,   that  actual  dealing  in  partnership 
with  effects  l^fl  to  two  jointly,  with  intent,  that  it  should 
be  a  dealing  in  partnership,  though  they  had  taken  under 
the  Will  as  joint-tenants,  yet  having  once  begun  to  act 
with  the  property  as  merchaints,'  would  sever  the  joint- 
tenancy,  unless  the  Will  contained  something,  that  would 
cloatiie  the  property,  though  engaged  in  trade,  with  the 
quality  of  joint-tepancy. 


[  ^m  ] 


This  general  Law  of  Merchants,  originally  appli- 
cable to  trade  only,  has.  been  extended  a  good  deal: 
Jeffries  v.  Small  (32);  approved,  with  some  distinc- 
tions, in  subsequent  cases.  It  was  held  in  that  case,  that 
if  two  take  a  lease  of  a  farm  jointiy,  the  lease  'shall 
survive,  but  the  stock  on  the  farm,  though  occupied 
jointly,  shall  not  survive.  I  have  a  note  of  my  own  of  a 
♦case  of  EUiot  v.  Brwm,  upon  the  25th  of  Jtc/y,  1791,. 
in  which  another  distinction  was  taken  by  Lord  Thmr- 
low;  that  the  Law  with  reiference  to  the  stock,  would 
be  the  same  as  to  the  lease,  provided  the  lease  was 
taken  only  for  the  same  purpose  as  the  stock,  and 
the  lease  was  only  the  subsirainm;   and  Lake  v.  Gib- 

JOS 


(32)  1  Vem.  217. 
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son  ( 3S )  was  referred'to.  The  observation  upon  dialt  was^, 
that  the  purchase  of  the  land  was  made  to  the  intent, 
that  they  might  become  partners  in  the  improvement; 
that  it  was  only  the  substratum  for  an  adventure,  in  the 
profits,  of  which  it  was  previously  intended  they  should 
be  con(S6med  (  84  )•    In  the  4th'  edition  of  Equity  Cases 

Abridged' 


1B04: 

• 

Jackson 
Jackson. 


(33)  1  Eq.  Ca.  Ab.  290. 
Lake  y.  Cradock,  3  P.  WiU* 

(34)  See  2  Fef .  268.  3  Atk. 
734,735.  Ante,  Vol.  I,  434, 
435,  and  the  note.  Morley  v. 
BM^  S^art  v.  Bruce,  III, 
628,632.  CrookeY.DeVmuiei, 
ante,  197.    Post,  XI,  330. 

Ante,  Vol.  VI,  126.  Post, 
XI,  5, 6.    XV,  227.    From 
the  anthorities  it  appears,  that 
the  principle  of  the  law  of 
merchants  has  been  extended 
upon  the  intention;  presumed, 
where  there  are  no  expres- 
sions   importing    severance, 
from  the  nature  of  the  trans- 
action.   Thus,  in  the  case  of 
a  mortgage,  Petty  v.  Shfward, 
1  Ck.  Ca.  31,  it  was  as  diffi- 
colt  to  conceive,  that  money 
laid  out    upon    security  was 
intended  to   be  liable  to  the 
chance   of   survivorship,    as 
money  employed  in  a  trading 
adveoture.    In.  the  instance 
of  a  purchase  the  inference 
against  the  legal  effect  of  the 
transaction  is  not  so  easy ; 
and  must  be  considerably  in- 
fluenced   by   oircumstancos ; 


for  instance,  the  relative  value 
compared  with  the  other  pro- 
perty of  the  party.    A  man 
might  lay  out  an  inconsider- 
able sum  on  the  chance  of 
survivorship;  but  no  rational 
man  would  venture  a  Urge 
portion   of  his  property  on 
such  a  risk.    So,  the  relative 
value  of  the  lives,  and  the 
nature  of  the  subject,  must 
influence  the  conclusion.  The 
late  authorities,  as  well  as  the 
Lord  Ckancellor,  in  Jeffries 
V.  Small,  seem  to  consider 
the  right  by  survivorship  as 
confined  to  the  case  of  vo- 
lunteers;  but  in  AveUngr. 
Knipe,  post.  Vol.  XIX,  441, 
a  joint  purchase  with  equal 
advances  was  held  a  joint-te- 
nancy.  The  distinction  taken 
in  Lake  v.  GibMou,  i  Eq,  Ca. 
Ab.  291,  thai  it  depends  upon, 
the  equality  of  the  advances, 
which  is  merely  noticed  by 
Lord  Hardwicke,  apparently . 
not  with  approbation,  is  not 
satisfactory.    If  the  advance 
of  consideration,    generally, 
will    not    prevent  the  legal 
right,  the  mere  inequality  of 

pro- 
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Alnndged  diere  is  a  aotei  rt finrring  to  Hb^  cam  tf  aca^ 
cittor»(85),  in  wkick  the  Lord  Ckaneelkr  asys,  ''  Ik 
''  sunriTor  must  oarry  all ;  lince  the  Judges  wiH  l|aTd  it 
<'  so."  Whether  that  b  rq^t,  or  not,  was  a  good  dcd 
coDflidered  in  Perkin$  ▼.  Baymt(m{^)\  \n  which  cot 
it  was  foundjrety  difficult  to  remore  Lord  Tkitwkm  fraa 
the  opinioni  that,  if  executors  take>  particuhurly  moDey, 
they  are  joint^enaiits ;  and  that  there  is  a  distiiiclioa 
between  them  and  residuary  legatees :  hut  it  was  firaiid 
io  be  well  settled,  that,  whether,  the  residue  is  taken  by 
them  as  executors  or  as  residuary  legatees,  diey  take  ss 
joint-tenants,  and  not  as  tenants  In  common:  my  note 
refers  to  Cray  v.  WiUis  (  S7  ),  Hunt  v.  Barclay^  WiUbig 
y.  Bayne  ( S8 ) ;  in  which  executors  were  held  joint- 
tenants  of  the  residue:  Shore  v.  BilRngHy  {Sd),  Weh- 
ster  V.  Webster  ( 40 ) ;  where  residuary  legatees  were 
held  joint-tenants;  and  proceeds  to  observe,  that  Ae 
rule  of  the  Ecclesiastical  Courts  from  all  t}ie  cases,  was 
to  hold  residuary  legatees  to  be  tienants  in  commoia ;  and 
Courts  of  Equity  for  a  long  time  were  reluctant  to  di£Bsr 
firom  them.  Then  they  held,  that,  if  the  executor  as- 
sents, it  becomes  a  legal  debt;  and  therefojte  surnres, 

accoxokg 
proportion,  which  may  be  na« 
farally  attributed  to.  the  re- 
latiFs  value  of  the  lives,  or 
other  oircomstances,  cannot 
have  that  effect.  See  the 
observations  of  Sir  WUtiam 
Graal,  1  itfer.  664.  Deoaynm 
V.  NoUe^  Sleecklt  Caie,  upon 
the  limited  adoption  of  the 
Xes  Iferos^oria  bjr  the  Com* 
non  Law  in  what  relates  to 
partnership  in  trade;  hoM- 
ing»  that,  thoagh  partners  are 
in  the  nature  of  joint-tenants, 
there  shaU  be  no  survivorship 
in  point  of  interest  between 


them;  yet  partnership 
tracts,  being  ia  form  jeia^ 
prodaoe  only  a  joint  ebl%a* 
tkm,  atlaehiag  exckurively 
upon  the  survivor  2  and  tbs 
extension  in  equity  of  thst 
restriction. 

.     (36)  Ursp^/e  CWe,  2  Ck 
Ca.  64. 

(96)  I  JEfov;  a  C.U^;  sea 
ante,  204. 

(39)  %r.WilL  6». 

(38)  ^P.WOL  113» 

(30)  1  F«nu  483.  See  aaiet 
Vek  lU,  63a. 

(4(*r2  p.  WUi.  347, 
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aecording  to  the  riile  of  Ae  Common  Law^  In  Sir  71  JonH^ 
IdO,  this  wiis  partkmlariy  discuBsed.  Other  doubts  were 
subsequently  raised;  that  the  assent  could  not  be  given^ 
while  the  residue  was  uncertain. 
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In  this  case  it  is  extremely  dear  upon  the  first  point, 
that,  unless  there  are  specialties  in  this  "Will,  the  reid* 
duary  clause  passed  the  property^  to  these  brothers  as 
jomt-tetuuits ;  and,  attending  both  to  the  words  6f  the  re^ 
*  siduary  clause,  and  all  the  passaged  in  the  WiU,  having 
relation  to  equal  division  or  survivorship  in  die  various 
events,  I  am  not  satisfied,  that  I  can  hold  upon  the  Will 
itself,  and  independent  of  the  nature  of  the  property  and 
the  dealings  of  the  parties,  that  this  was  a  tenancy  in 
common.  The  question  then  is,  whether  upon  the  face 
of  the  "Will  there  is  sufficient  to  aliew  an  intention,  that 
for  the  purposes  of  this  Will  it  should  remain  a  joints 
tefiancy  between  the  two  brothers  until  the  death  of  th^ 
Wife;  though  that  event  might  not  take  place  for  M 
years,  and  until  the  payment  of  the  legacies  to  the 
daughters  should  have  be^n  actually  made ;  and  it  is  con- 
tended, that  was  the  intention.  If  it  was,  if  the  testator 
has  imperatively  said,  this  property  shall,  till  a  definitib 
and  distant  period  after  his  death,  be  cloathed  with  the 
iiature  and  quality  of  jcnnt-tenancy,  I  agree,  as  far  as- 
his  intention  is  intimated,  that  it  shall  be  held  purely  in 
that  character  and  quality,  independent  of  lyy  acts  be- 
tween the  parties,  the  Court  must  hold,  that  any  acts 
done,  or  attempted  by  them,  will  hot  be  sufficient  io 
take  away  the  character  impressed  upon  the  property  by 
the  Will. 

But  has  the  Will,  either  from  the  dbvious  intention^ 
die  purposes,  to  which  the  testator  has  devoted  the  pro* 
perty,  or  firdm  any  other  consideration,  gone  this  length ; 
that  they  should  not  have  any  power  of  destroying 
the  joint-tenancy  by  any  act  or  agreement!     If  they 

had 
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had  that  power,  have  they  exercised  it,  under  all  the 
cm^iimstances  ?    He  was  seised  of  a  real  estate,  which 
he  directs  to  .be  converted  into  personal  immediately. 
He  possessed  personal  estate,  exclusive  of  hb  property 
in  trade,  to  a  very  small  amount.     It  is  very  difficult  to 
understand  his  purpose  in  some  particulars :  it  is  clear* 
however,  he  meant,   there  should  be  no  disposition  of 
♦  his  property  as  between  his  two  sons  and  his  widow, 
that  should  disappoint  her  annuity,   or  his  dau^^ters' 
legacies,  as  between  them  and  his  sons.    But  has  he 
manifested  his  belief  and  persuasion,  that  such  intention 
could  not  be  executed  unless  by  tying  up  the  residue  of 
his  property  as  between  his  sons,  under  all  the  incon- 
vehience  of  a  joint-tenancy,  while  a  particle  of  those  de- 
mands remained  unsatisfied  ?    Notwithstanding  the  quan- 
tity of  imintelligible  words  in  this  Will,  if  it  amounted 
only  to  a  bequest .  to  trustees,   upon  trust,   to  pay  an 
annuity  to  his  widow,  and  the  legacies  -  to  bis  daugh- 
ters, at  a  given  period,  with  survivorship  and  inter^t, 
and  then  giving,  the  general  residue,  subject  to  the  pay-^ 
ment  of  his  debts,  annuities  and  leg^ies,  the  effect  of 
the  Will  would  have  been  exactly  the  same ;  except  that 
no  question  could  have  arisen,  whether  the  trustees  were 
authorized  to  withhold  from  the  residuary  legatees  the 
possession ;  for  if  they  had  held  the  whole  in  their  own 
hands,  the  residue  must  have  been,  liable,  both  bulk  and 
produce,   to  those  demands.     But,   if  that  liability  was 
sqfficieqtly  provided  for,  how  is  it  material,  whether  they 
are  joint-tenants  or  tenants  in  common  of  the  residue, 
the  whole  they  are  entitled  to,  both  as  capital  and  pro- 
duce, being  liable  in  both  cases?    The  question  there- 
fore would  be,  whether  there  was  any  purpose  or  scheme 
in  the  Will,  which  should,  as  between  themselves,  not 
with  reference  to  third  persons,  deprive  them  of  the 
power  of  severing  that,  which  they  had  taken  as  joint* 
tenants. 


If 
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'  '  If  there  is  nothing  .requiring  that  in  the  simple  case 
I  have  put,  do .  the  general  contents  of  this  Will  intro- 
duce more  difficulty  in  holding,  that  they  might  sever  % 
By  no  means.  He  had  two  daughters  and  two  sons  to 
provide  for;  and  the  Master  of  the  Rolls  upon  the  case 
*  in  BUxckstone  {4^1)  thouf^t  the  circumstaiice,  that  the 
sons  had  no  provision,  decisive,  that  whatever  inten- 
tion he  had  as  to  the  bulk^  his  intention  could  not  be 
to  create  a  joint-tenancy  as  to  the  profits.  That  I  think 
not  capable  of  being  supported  upon  that  ground.  *  But 
it  is  capable  of  support  upon  another  ground;  that,  sup- 
posing, the  Master  of  the  Rolls  rjght  in  saying,  he  could 
not  infer,  that  for  tha^  period,  perhaps  twenty  years, 
the.  testator  meant  they  should  have  no  maintenance,  but 
such  an  allowance  as  the  trusteea  should  think  proper, 
upon  the  foot  of  quantum  meruit^  that  circumstance  is 
strong  to  shew,  he  did  not  intend  to.  determine,  ultra 
the  necessity  of  holding  the  property  liable  to  the  an- 
nuity and  the  legacies,  in  what  naturae  and  quality  they 
should  hold. as  between  themselves,  or  to  shut  out  the 
possibility  of  the  dealing  with  that  property,  as  other 
persons  might,  for  their  own  benefit ;  taking  originally  as 
joint-tenants.  Is  this  likely,  where  the  testator  makes 
no  provision  for  his  sons;  but  devests  the  trustees  of 
the  actual  possession  of  real  estates,  if  he  h^  them, 
and  of  his  leasehold  property,  all .  engaged  in  trades  he 
.  was  carrying  on,  and  ef  the  actual  possession  as  trus- 
tees of  the  management  of  the  trades  ?  IJ pon  my  con- 
struction of  this  Will  the  sons,  having  at  all  events  finally 
the  interest  in  the  property,  should  be  disengaged  from 
the  annuity  and  the  legacies.  The  testator  meant, 
that  they  should  be  cloathed  at  his  death  with  possession 
of  his  real  estate,  and  the  management  at  least  of  his 
property;  and  he  probably  thought,  those,  wh6  would 
be  ultimately  entitled  to  the  beneficial  interest,  would 
moire  actively  promote   the  benefit    of  the  tradjB  than 

those, 

•  * 

(41)  Saunders  y»  Lowe,  Black.  1014. 


1804. 


Jac^SQN 

Jackson. 
[  ♦601  ] 
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thote,  who  bad  die  meire  dry  interest  of  trustees.  I  do 
not  mean,  that  the  trustees  were  devested  of  all  control^ 
♦  and  the  power  of  resuming  jxwsessioD  in  case  of  nns** 
conduct.  But  the  true  meaning  was,  that^  while  &e 
sons  carried  on  the  business,  as  thej  ought,  the  trustees 
should  permit  them  to  hav0  the  possesmon  and  manage- 
ment« 


Then  were  the  trustees  at  liberty  to  give  the  sons  a 
sum  of  money,  as  a  reward  for  their  agency ;  and  does 
that  cut  off  from  them  the  -power  of  severing,  incident  to 
joint-tenants  in  general?    If  this  Cotnrt,  considering,  that 
it  was  for    the  benefit  of  the*  annuitant  and  legatees, 
that  the  trade  should  be  carried  on,  and  Aat  they  could 
not  be  paid,  unless  it  was  carried  on  by  some  one,  having 
a  consideration   paid  for  the   management,  had  given 
dilutions  for  that  purpose,  m  a  question  between  the 
two  sons,  the  interest  of  no  third  persons  committed, 
could  it  be  said,  they  were  not  at  liberty  to  exercise 
all  the  rights  incident  to  the  nature  of  the  property  t 
Unless  shut  out  by  express  intention,  or  the  direction  of 
this  Court,  what  is  there  to  prevent  them  from  severing 
the  jointrtenancy  ?    Next,   was  it' reasonable  that  they 
should  mean  to  act  according  to  such  power,  if  they  had 
it?    If  they  were  at  liberty  to  enter,  not  as  mere  agents 
to  the  trustees,  having  nothmg  to  do  with  the  concern, 
except  in    that  character,    and  *  distinctly  stating  them- 
selves   so   in  all    their    transactions,    but   as  partners, 
trading  as,  such,   one  advancing  more  than  the  other ; 
one  taking  out  more  than  the  other,  and  from  day  to 
day  severing  their  interefsts  as  to  more  or.  less  of  profit 
or  capital,  and  becoming  more  or  less  creditors  or  debtors 
of  the  partnership,  and  liable  to  third  persons,  is.it  niH 
tural,  if  the  testator,  intended  they  should  have  such 
dealings  in  partnership,  or  they  thought  proper  to  place 
themselves  in  such  a  situation,^  to  impute  to  them,  that 
they  did    not   mean   to    trade    as    all    other    persons 

would. 
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wouldi  as  being  equally  entitled  to  the  capital  and  profits  i 
The  facts  are,  that  immediately  upon  the  death  of  the 
testator  they  held  themselves  out  to  all  intents  and  pur-f 
poses  as  partners.  They  dealt  sain  all  their  transactions, 
which  appears  by  their  receipts,  invoices,  &c.  For  a 
time  there  was  the  control  of  the  trustees ;  but  continued 
only  up  to  the  point  thought  necessary  for  the  safisty 
of  the  trustees ;  till  they  were  satisfied,  that  it  was  no 
longer  necessary  with  reference  to  those  objects,  fov 
which  only  they  were  intended,  or  werQ  bound  to  exe* 
cute  it ;  for  beyond,  those  objects,  all  was  at  the  discrec 
tion  of  the  sons.  The  fair  import  of  the  evidence  isi 
that  each  of  them  thought  the  other  at  liberty  to  take 
money  out  of  the  property,  without  reference  to  aaj/^ 
other  object  than  the  safety  of  the  annuitant  and  k* 
gatees :  though  differing  as  to  the  prudence  of  it ;  fov 
the  complaint  was^  Aat  the  misiipplication  of  Wiltiam 
was  likely  to  defeat  that  object.  The  proposition  aimi^ 
not  at  preserving  any  thing  of  survivorship^  but  at  re- 
di)cing  the  effect  of  aU  the  acts  done  to  this ;  that  they 
were  to  take  the  property,  equally  to  be. divided  between 
them,  both  caiHtal  and  profits }  and  after  .the  death  of 
Wiltiam  the  Defendant's  idea  clearly  was,  that  the  re^ 
presentative  of  William  was  entitled  equally )  proposing 
an  equal  division  of  the  profits,  a  valuation  of  the  pro- 
perty, purchased  by  the  Defendant,  of  the  Stock,  the 
houses  engaged  in  trade^  &c.   considering  ^he  whole  as. 

•  •  • 

to  be  distributed  equally  between  them. 


VBOi% 


Jaokson 
Jackson. 


But  it  is  then  said,  this  is  all  mistake;  and,  which 
is  more  important,  contrary  to  the  trusts  of  the  Will. 
That  is  not  so:  for,  salvis  the  annuitant  and  the  le- 
gateesy  there  is  ito  trust,  which  it  was  not  competent 
to  these  two  persoivs,  affecting  only  their  owii  interests, 
to  alter,  as  they  thought  proper,  with  reference  to  the 

nature 
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Jackson 
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Jackson. 


nature  and  quality  of  their  own  interests.  Entering  into 
partnership^  dealing  without  the  superintendence  of 
the  trustees^  their  various  transactions  afford  dedwre 
evidencci  which  it  would  be  too  dangerous  to  penmt 
one  to  contradict  after  the  4cath  of  the  other,  that  they 
meant  to  be  considered  tenants  in  common  of  the  in- 
terest they  took  in  the  trading  part  of  their  fadier^s  con- 
cern; and  it  would  be  extraordinary  to  refuse  an  account 
of  the  whole»  on  the  ground,  that  it  proceeded  upon  a 
mistake  of  the  law.  I  do  not  think  so,  but  I  ought  to 
be  very  3ure  of  that,  after  transactions  for  12  years; 
shewing,  that  WiUiam  lived  and  died  in  the  persuasion, 
maintained  by  the  acts  of  the.  other,  that  he  was  entitled 
to  one-half;  and  after  his  death  the  Defendant  acting  upon 
the  idea^  which  is  the  rational  inference  firom  the  natmre 
of  the  property  and  the  transactions  till  his  brother's 
death;  who  was,  during  his  whole  life,  entitled  to  sever 
his  interest. 


Therefore,  without  contradicting  the  ground  taken  by 
the  MiuHer  of  the  Rolls ,  my  opinion  is,  that  under  all 
the  circumstances  of  this  case  the  two  sons  of  the 
testator  are  to  be  considered  as  tenants  in  common  of 
his  property,  embarked  in  trade,  from  the  time  they 
were  let  into  possession ;  including  as  well  the  capital 
as  the  profits;  for,  though  there  may  be  cases  of  distinc- 
tion between  theiti,  the  course  of  dealing  for  so  many 
years  ought  to  be  taken  as  evidence,  that  they  meant  to 
sever  the  joint-tenancy  as  to  both.  The  decree  must 
therefore  be  altered  accordingly. 
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HALL  V.  WARREN.  ^^^^  ^^/A. 

July  4th. 
rilHE  Bill  was  filed  to  obtidn  a  specific  performance  of     Upon  a  hill 

an  agreement,  execnted  "by  the  Defendant,  for  the  for  speciBc 
sale  of  an  advowson  arid  estate  to  the  Plaintiff  J7a//,  in  performance 
trust,  for  the  other  Plaintiff /foiwoit,  at  such  price  as  the  ®^  *  contract, 
advowapn  should  be  valued  at  by  Mr.  Morgan,  and  the  «      Vi 
other  premises  by  persons  to  be  nominated.     The  agree-  ^j^^  ^^  lonacv 
nfent  was  dated  the  9th  of  March  1802.    On  the  8th  of  ^he  Plaintiff 
May  following  under  a  Commission  of  Lunacy  the  De-  not  having  tra- 
fendant  was  found  a  lunatic  firom  the  1st  ot  May  1793,  versed  the  In- 

with  lucid  intervals.  quisition,  an 

Issue  was  di- 

• 

Two  grounds  of  defence  were  taken  by  the  answer  of  rected,  whe- 
the  lunatic,  by  his  Committee :  1st,  That  he  was  insane  ^c^  the  Do- 
at  the  time  of  the  execution  of  the  contract :  2dly,  That  f^^^^^  ^"  » 
the  Plaintiffs  knew  his  situation,  and  took  advantage  of  .     ^  . 

it,  to  induce  him  to  sell  to  HaH;  concealing  the  circum-  whether  he 
stance,  that  Hanson  was  the  real  purchaser;  being  aware,  had  lucid  inter- 
that  from  a  former  quarrel  the  Defendai\t  would  not  sell  yals;  andwhe- 
to  him.  A  great  deal  of  evidence  was  gone  into  on  both  ther  the  con- 
sides  as  to  his  state  of  mind.  ^^^^  ^w  «*«- 

.    ooted  during  a 

Mr.  JtomiUy,  Mr.  Stanley,  and  Sur  Thomas  Turton,  lucid  interval; 
for  the  Plaintiffs,.  *•»«  diffiouWes 

Pressed  for  an  issue;  insisting  upon  their  right  to  a  '°  e^ecu  ng 
^  1  ,.iii^i.i  the  contract, 

Decree  upon  the  ground  either,  that  the  Defendant  was     , .  ^         ^ 

not  a  lunatic,  when  he  entered  into  the  contract ;  or,  that  ^^  ^^\^  ^f  ^^ 
it  was  executed  in  a  lucid  interval.  They  had  not  tra-  estate  vested 
versed  the  Inquisition.  in  the  lunatic, 

?iz.  thait  the 
Mr.  Piggott,  Mr.  Fonblanque,   and   Mr.  Cooke,  for  price  was  to  be 

the  Defendant.  fixed  by  per- 

The  rule,   as   laid  down  by  Lord   Tliurlow,    in  J%6:  «ons  to  be  no- 

Attorney-General  v.  Pamther(A&\    is,    that,    where    a  m^n^te**'  ^^^ 

appearing 
person    y        ^     , 
^  strong  enough 

(42)  8  Bro.  C.  C.  441 ;  see  page  443.  ^^  preclude  the 

previous  inquiry,  with  a  view  to  performance:  thePlaintifi'  being  willing 
to  take  the  title. 
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person  seeks  to  avoid  his  own  act,  by  alleging  incom- 
petence at  the  time^  the  proof  i&  incumbent  upon  him. 
But  where  it  has  been  previously  found,  that  the  party 
to  be  iaffected  by  the  transaction,  was  not  competent  at 
a .  previous  date,  those,  who  s^ek  to  bind  him^  must 
jshew  his  competence  at  the  thne.  It  is  di£Scult  to  deter- 
mine the  degree  of  capacity  necessary  to  characterize  a 
lucid  interval.  I^ord  Thurlow  seems  to  think  it  sufficient, 
that  any  man  would  suppose  him  capable  of  transacting 
for  himself.  This  Plaintiff  has  had  the  opportunity  of 
traversing  the  Inquisition.  In  Owen  v.  Daties{4ii) 
Lord  ttardmcke  takes  the  distinction  between  the  case 
of  an  estate  vested  in  trustees,  and  in  the  lunatic  him- 
self;  observing,  that  in  the  ktter  casie  that  circmn- 
^tance  may  prevent  the  remedy  in  Equity;  and  leaeve  it 
at  Law. 


But,  independent  of  the  question  of  sanity,  at  the 
date  of  this  transaction,  to  obtain  a  performance  under 
9ych  circumstances,  the  terms^  of  the  contract  ought  to 
be  clearly  proved,  fair,  reasonable,  and  certain.  In 
this  instance  the  value  of  the  advowsbn  waa  to  be  as- 
certained by  the  Actuary  of  an  Insurance  Office,  who 
waa  named ;  and  tlie  value  of  the  other  premises  by 
other  persons,  to  be .  nominate^  It  does  not  appear, 
Uiat    these  valuers    ever  were    named;    and  that  can- 

• 

not  be  supplied  by  the  Court ;  who  cannot  give  the  ar- 
bitrator  the  information,  which  the  party  could  have 
given.  How  can  this  Court  supply  the  want  of  judgment 
as  to  the  value  of  the  timber?  In. Emery  v.  Wa8e{4A) 
Lord  Alvanley.  considered  an  agreement  to  sell  accord- 
ing to  the  valuation  of  Mother  person  not  such  as  the 
Court  would  be  desirous  to  enforce.  Praying  aa  issue, 
and  undertaking  to  shew  a  lucid  interval  at  the  date  of 

the 

(43)  1  Ves.  82.  v.  Lord  Lowther,  Vol.  XII. 

(44)  Ante,  Vol.  V,    84G.      107.    Mihes  v.  Gery,  XIV, 
VIII,  d05.    Post,  Gaskartk      400,604,5. 
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ihe  agreement^  they  must  also  shew,  that  the  PlaintifF 
was  bound  at  that  time.  An  issue  is  gcanted  only  in 
aid  of  a  legal  nght,  as  that  of  an  heir-at-law:  not, 
where  the  object  is  the  specific  performance  of  an  agree-< 
ment.  In  that  case  the  course  required,  that  the  Plains 
tiff  should  have  previously  ascertained*  his  right  *at 
Law;  that  he  should  shew,  he  had  sustuned  damage, 
which  was  not  repaired  by  die  verdict; -and  that  the 
very  essence  of  the  relief  wasj  that  he  should  have  the 
thing  in  specie. 


1804. 


Hall 

WARRBff. 


Mr.  RomUhfi  in  Reply. 
An  agreement  to  sell  at  the  valuation  of  another  person 
is  not  unusuaL  The  chance  is  perfectly  equal.  In 
Emery  v.  Wase  the  decision  was .  not  upon  that  pound. 
If  the  party  refuses  to  name  a  valuer,  the  Court  refers  it 
to  the  Master.  A'  Plaintiff  clearly  has  a  right  to  a  spe- 
cific performance;  even,  though  a  Jury  would  give  twice 
the  amount  in  davipges.  Upon  the  question  of  lunacy^ 
it  is  cleaTi  a'  lunatic  is  bound  by  an  Act  done  in  a  lucid 
interval;  and  till  the  Act  of  Geo.  II.  (45)  even  marriage 
contracted  in  a  lucid  interval  was  good.  The  person, 
who  has  a  contract  widi .  the  lunatic,  is  permitted  to 
teaverse;  as  he  may  shew,  that,  the  party,  with  whom  he 
contracted,  never  was  a  lunatic.  But  the  question^ 
whether  the  Defendant  was  a  lunatic  at  the  date  of  the 
agreement,  could  not  have  been  tried  in  a  traverse.  In 
Ex  parte  Feme{^)  Lord  Roulyii^  opinion  was,  thai 
the  Jury  could  not  find  as  to  any  intervening  period. 
But  certainly  the  question,  whether  he  was  in  a  ludd 
interval  could  not  have  been  tried :  the  inquiry  in  such  a 
proceeding  as  to  that,  being  whether  the  party  is  Huble  to 
lucid  intervals ;  not  as  to  the  particular  time.  It  seems 
to  be  supposed,  that,  if  tfie  Defendant  is  now  a  luna- 
tic. 


(45)  SUt.  16  G^a.  II,  c.  90.        (46)  Ante,  Vol.  Y ,  450,  S3S. 
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tic>  the  contract  cannot  be  executed;  by  analogy  to 
criminal  cases ;  in  which  a  man,  who  becomes  a  lunatic 
at  any  time  before  execution^  is  not  punished.  But  if 
that  objection  holds  in  civil  cases,  it  will  apply  equally  to 
prevent  a  Decree  for  a  specific  performaiice  against  the 
representatives;  for  diey  cannot  tell  what  the  lunatic 
inight  have  said.  In  Owen  v.  Davies  there  happened  to 
be  trustees :  but  this  party  doeis  not  object ;  but  chooses 
to  take  the  title  ^th  the  defect. 


SpeciGc  per- 
formance of  a 
contract  by  a 
competent 
party,  and  its 
nature  and  cir- 
camstancesun- 
objectioDable, 
as  much  of 
coarse  as  da- 
mages at  law. 


The  Master  of  the  Rolls. 
The  abject  of  this  BiO  is  to  obtain  the  specific  per- 
formance of  an  agreement.  Supposing  the  contract  to 
have  been  entered  into  by  a  competent  party,  and  to  be 
in  the  nature  and  circumstances  of  it  unobjectionable,  it 
is  as  much  of  course  in  this  Court  to  decree  a  specific 
performance,  as  it  is  to  give  damages  at  Law  (47).  The 
contract  is.  produced,  and  proved.  Upon  the  fiice  of 
it  nothing  appears  to  prevent  executiiin.  There  is  no- 
thing unreasonable,  as  between  the  parties,  upon  the 
face  of  it.  It  fixes,  no  value  upon. the  estate:  but  it 
provides  a  mode,  in  which  the  value  is  to  be  ascertained, 
that  is  perfectly  fair  and  equal  between  them.  It  must 
be  supposed,  tbatj  if  competent,  theyliad  taken  the 
proper  meaii3  of  getting  at  the  real  value,  by  employing 
persons  of  skill  to  value  the  advowson  and  the  farms. 
The  first  objection  against  carrying  this  agreement  into 
execution  is,  that  in  consequence  of  some  dispute  jritb 
Hanson  the  Defendant  had  an  objection  to  dealing  with 
him.  But  the  evidence  does  not  bring  it  up  to  that; 
shewing,  not  that  he  made  any  declaration  to  that,  efiect, 

*  •  •  * 

but  only,    that  some  quarrel  had  taken  place,   totaBj 
uticonnected  with    the    subject  of  the  contract.     The 
circumstance,    therefore,    that  HaU   is  a   nominal  con- 
tractor, 

(47XSoe  ante,  White  v.  Damon,   Vol.  VII,  30;   and  the 
notes,  V,  734,  849. 
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tractOTi  is  immiiteml ;  fbr  it  Jiappens  in  A  vast' proportion         1804; 
of  cases^  that  the  contract  is  entered  into  in  the  name 
of  ti  trustee. 


Hall 


But  the  principal  objectioii  to  the  perfbrmatice  is,  that 
the  Defendiantwas  not  competent^  having  been  insane  at 
the  time  the  contract  bears  date.  That  is  inatter  of 
&cL  In  support  of  that  fact  aUeged  the  inquisition  is- 
produced ;  hy^  which  the  Defendant  is  found  a  lunatic 
from  a  period  long  antecedent,  but  with  lucid  intervals^ 
That  inquisition,  having  been  taken  in  the  absence  6f 
the  Plaintiff  is  hot  conclusive  upon  him*  But  it  is  evi-* 
dence  primd  feme  of  the  lunacy.  It  is  however  towH- 
petent  to  third  parties  to  dispute  the  fact ;  and  tcr  niain-^ 
tain,  that,  notwithstanding  the  inquisition,  the  object >pf 
it  was  of  sound  mind  at  any  period  of- the  time>  which 
it  covers.  An  opportunity,  it  is  said,  has  be^n  already 
afforded  of  traversing  the  inquisition;  and  undoubtedly, 
^if  it  would  have  answered  the  Plaintiff's  parpose^merely 
to  have  traversed  and  contradicted  the  finding,  by  shew- 
ing, that  the  Defendant  waiB  not  a  lunatic,  he  ought  to 
have  embraced  that  opportunity ;  and  it  was  unnecessary 
to  come  here  in  the  first  instance.  -  But  if,  as ;  it .  is :  said^ 
he  may  have  been  a:* lunatic  with  reference  to  the  ge- 
neral state  and  habit  of  his  mind  daring  a  considerable 
space  of  time,  but  with  lucid  intervals,  and  the  contract 
was  executed  during  one  of  those  liicid  intervals,  I  doiibt 
very  much,  whether  that  could  have  been  got  at  by  a 
traverse;  whether  upon,  that  proceeding  it  could  have 
been  ascertained,  that  upon  a  given  day  he  had  a'  lucid 
interval;  which  might  com^  to  be  a  inatend  inquiry 
with  reference  to  tbe  execution  of  this  contract;  "for 
though  die  Plaintiff  wishes  for  an  issue  upon  both  jpomts 
he  seems  from  the  general  tenor  of  his  statement  te 
confide  mote  in  esteblishinga  lucid  interval  than  in  ne- 
gativing the  fiM^ty  that  the  Defendant  ev^  was  deranged. 

:   V0L.IX.  Qd  It 
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1904.         ti  was  not .  therefore  improper  for  thie  Plaintiflr  ufi^ 

^^^'        these  cifctinistaiices  to  traive  the  opportunity  of  trayeraiig^ 

I,, '  and  to  come  here  for  an  issue;  upon  the  suppoiidoDy 

3H^AR^H«     that  the  contract  was  entered  into,  either  by  a  person, 

vhowas  not  a  lunatic;  or  in  a  lucid  interval.    In  the 
latter  case  it  would    be   equally  binding;  for  the  law 
Acts  by  a  lo*  Qpon  this  subject  is,  that  aU  acts  done  during  a  hidd  in- 
natic,  dono^     terval  are  to  beconside^d  done  by  a  person  perfecdy 
oonog  a  lacid   ^pgj,!^  of  contracting,  managing,  and  disposing  of,  hb 
'        *  affairs*  at  that  peiiod.     This  has  more  frequently  oc- 
curred upon  Wills.    A  multitu4e  of  questions  has  been 
nised  upon  the  execution  of  aWiH  during  a  ludd  in- 
tcarval;  and«  that  being  proved,  the  Will  has  been  held 
;     valid  and  effectual  to  aU  intents  and  purposes  for  the 
conveyance  of  jreal  and  personal  estate;  ub  if   the  tes- 
tator had  never  been  deranged.    It  must  be  the  aame  as 
to  contract,  or  any*  disposition  of  property.     If  he  had 
made  an  Absolute  conveyanc^^  it  would  have  been  good, 
.    if  made  in  a  lucid  intervaL 

■  • 

The  question'  dierefore  bdng  redne^d  to  the.  fact, 
there  is  no  circumstance  to  prevent  the  execution  of  the 
contract;  stqppoungthe  pacty  to  have  been  ^competent; 
and  die  fiu;t  of  his  competence  ought  to  be  put  in  a 
course  of  inquiry.  I  shovAi  certainly  Tefiise  upon  the  evi« 
dence  before  me  to  determine,  tiiat  he  was  not  a  lunatic ; 
and  as  to  a  lucid  interval  upon  tiiis  evidence  I  should 
hesitate  considerably;  not  being  sufficiendy  apprised 
of  aU  the  circiunstanees  of  hb  life  at .  that  parlicdar 
period.  The  hbtory  of  the  contract  itself  b  not 
brought  forward.  The  circumstances  of  ihiB  negociation 
do  not  appear^  Sdmething  material  to  the  competence 
tiught  arise  or  result  from  the  very  mode,  in  which  the 
negociation  was  conducted*  .  In  one  cisei  I  remendber, 
the  manner,  in  which  &e  Will 'was  written  and  executed, 
went  ji  great  way  towards  shewing,  it  wa»in  a  lucid  inter-. 

•  msl- 
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vil :  the  mode  of  the  act  being  part '  of  the  evidence  of         1804. 
the  testator's  sanity.    There  is  some  general  evidence 


with  reference    to  his  situation    for  some  considerable 

time  previous  to  the  contract ;  and  very  little  negative      Warrbn, 

evidence :  none  applying  exactly,  or  approaching  nearly, 

to  the  period,  except  the  servant's;  and  diat  not  of  a 

nature  to  be  conclusive;  suppiosing  the  evidence  strong 

about  the  period*     But  it  ia  for  a  jury  to^  determine,  what 

was  the  degree  of  efficiency  and  competence  of  his  mindi 

at  the  time.    All  the  difliculties  suggested  by  the  De^ 

fendant  the  Plaintiffii  will  have  to  strugj^e  with;  text     Oaneral  Io« 

if  {[enetal  lunacy  is  established,  they  ^  be  under  the  ^^J  ^^^^g  o"** 

necectftity  of  shewing,  according  to  The  Attorney  Qeneral  ^^ished,  the 

V.  Pamtheri  that  there  was,  not  merely  a  cessation  of  the  ^       ^l     _^ 

'  ^  «  ,     ^P^*^  *bo  party 

violent  symptoms  of  the  disorder,  but  a  restoration  of  the  aUecnQir  a   in. 

faculties  of  the    mind,   sufficient    to  enable    the  party  cid  interval; 

soundly  to  judge  of  the  act.    That  is  an  inquiry  much  and  must  es- 

more  fit  for  examination  vivd   voce  before  a  jury  than  tabMsh,  beyond 

upon  written  depositions.  ^  ^^^^  ^^■** 

tion  of  the  vio* 

«    leAt  Bvmptoms, 
There  is  notiiing    there  to  prevent   my  sending  it  ^  restoration 

to  that  inquiry.    Difficulties  indeed  are  suggested,  ^up-  ^f  mmA.  suf- 

posing  even,  that  it  should  be  found,  that  the  contract  fieieot  to  en<^ 

was  made  in  a  lucid  interval,  as  to  the  mode,  in  which  able  the  party 

it  is  to  be  carried  into  execution ;  for  it  is  said,  as  to  soundly  to 

that,  there  are  provisions  in  it,  which  cannot  now  be  i**^^  ^^  ^* 

Act 

executed.  I  do  not  see  those  difficulties  so  strong  as  to 
be  convinced,  that  it  is  impossible  to  execute  it;  that 
the  previous  inquiry  is  not  to  be  made,  and  would  be 
nugatory;  for  if  there  was  a  valid  and  binding  contract, 
the  supervening  incapacity  of  one  jiarty  cannot  deprive 
the  other  of  the  benefit.  Nothing  ajipears  in  the  acts  to 
be  done  sp^purely  personal,  that  they  cannot  be  supplied 
without  the  Jbtervention  of  the  piind  and  the  act  of  1^  . 
pajrty ;  for  they  are  to  be  4o»«  with  refe^nce  to  a  givfsn 
mode;   and  with  .regard  to   ascertaining   the  value    a 

•      QQ  S  mode 
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fnode  eqtuTalenty  and  «s  effectual  and  fair,  may  be  f6im^« 
So,  as  to  the  objection  firom  the  difficulty  o(  making  tbe 
conveyancci  the  difficulty,  that  struck  Lord  Hardwieke 
in  Owen  v.  Davies,  wks  avoided  there ;  asi  there  'vrere 
trustees.  But  it  does  not  appear  to  me,  that/  ii  the 
Plaintiff  is  satisfied  with  that,  which  b  in  truth  no  title^ 
but  only  an  enjoyment  under  this  Court,  he  ought  not  to 
hav^  all  the  Court  can  give  him.  It  is  a  disadrantage 
to  him,  of  which  the  other  cannot  complain,  that  he 
cannot  get  a  good  title ;  but  must  rest  an  indefinite  pe- 
riod without  a  title,  having  only  the  enjoyment.  These 
difficulties  are  not  so  strong  as  to  preclude  the  previous 
inquiry,  before  we  can  ascertain  the  precise  mode,  in 
which  the  subsequent  parts  are  to  be  carried  into  exe- 
cution.   Therefore  take  an  issue. 


The  issue  directed  was  the  same  as  in  a  former  ease 
bf  Clarke  v.  Clarke  ;  whether  the  Defendant  was  a  hmatie 
at  the  time  of  the  execution-  of  the  contract ;  and,  if  so, 
whether  he  had  hidd  intervals;  and  whether'  the  con« 
tract  was  executed  during  a  lucid  interval  ( 48 ). 

(46)  NieU  v.  Jforfey,  ante,  478. 


tlOLLS. 

1804.  GILHAM  V.  LOCKE. 

Voluntary         n^HE  Bill  was  filed  by  Assignees  of  a  Bankrupt,  under 
bond,  though  the  following  circumstances : 

gi'en  under.  .         gome 

strong  moral 

obligation,  a  marriage  contracted,  and  property  received,  as  husband, 
by  a  man,  having  a  wife  living  at  the  time,  void  as  against  cre- 
ditors. 

Arrears,  acomed  under  a  voluntary  bond^  a  valufible  consideration^ 
sostaining  a  conveyance  against  creditors* 
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Some  time  after  the  marriage  of  the  bankrupt  vith  the        .1804. 


GiLHAir 


Defendant  it  was  discovered^  that  he  had  at  the  time  of 
^contracting  that  marriage  a  wife  living;  and  to  make  the  ^ 

Defendant  some  compensation  he  gave  her  a  bond^  to  Locks. 
aecure  to  her  annuity  of  40/.  for  her  life^  and  the  sum 
of  5O0I.  in  case  she  should  survive  him.  The  annuity 
being  three  years  in  arrear^  he  assignecl  to  her  some 
leasehold  premisesi  in  consideration  of  330/.  of  which 
the  arrear  of  1201.  was'  part.  The  bankrupt  had  re- 
ceived 40/.  of  the  Defendant's  money ;  which' he  laid  out 
in  stock,  and  afterwards  expended  in  building  upon  the 
premises. 

Mr.  lUehards  and  Mr.  HeM^  for  the  Assignees,  in- 
sisted, that  the  bond  must  be  considered  voluntary  and 
void  a3  against  the  creditors;  and  cited  Lady  Cax^s 
Ca4e{4Q). 

Mr.  RorniUy  and  Mr.  Cox^  for  the  Defendant,,  con- 
tended, that  the  bond  was  not  voluntary,  but  for  a  me- 
ritorious and  valuable  consideration;  as  some  compensa- 
tion for  the  greatest  injury,  that  could  be  done,  and  also 
for  the  Defendant's  property,  received  by  the  bankrupt, 
as  her  husband.  It  was  not  like  a  bond  given  to  a 
mistress  upon  separation.  The  case  cited  turned  upon 
the  continued  cohabitation; 

Mr.  Richards,  in  Reply* 
In  all  diese  cases  the  bond  lA  voluntary ;  and  can  only 
be  sustained,  as,  though  voluntary,  binding  upon  the  •  • 
party  himself  (50  }•  In  the  case  of  a-  single  woman  the 
Court  never  enters  into  the  circumstances,  however  gross. 
The  distinction,  whether  it  is  to  be  considered  pramium 
pudicitue,  or  pro  turpi  causd,  does  not  turn  upon  tha^ : 
but  has  reference  to  the  public  morals. 

.    (4d)  3  P.  irai.  389.  JTnye  V.  Jr<KV«,  1  £S{m.  4r  Ste, 

(60)  MarchinmeuofAfmanr     61* 
4ak7.ffwrri$f2P.Wm.4^. 
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1804.  The  Master  of  the  Rolls. 

In  the  cUse  of  a  single  woman  tfaer^  is  a  partMptttion 
of  the  dime ;  which  is  not  in  this  case.     Bat  I  am 
.liOCKk,       afraad  this  miist  be    considered  Voluntary  against  cre- 
'  ditors ;  foir  though  there  was  a  moral  ebl^tion  upon  the 

mam  to  makk  compensation  for  this  injury^  and  h^  iu^ted 
perfectly  right  in  that,  it  does  not  follow,  that  the  bond 
was  given  flhom  such  motives  and .  consideration^,  that 
the  law  can  call  it  a  bcmd  for  valuable  consideration. 
Where  a  father  has  made  lio'^pro'vision  for  his  fiunily, 
'ins  wife  and  children,  he  is  under  a  mo^  obHgation  to 
do  so :  yet  settlements  after  marriage  are  Voluntiiry  against 
creditors.  .' 

Biit  what  do  the  PfaintiSk  say  to  thiirt  Here  were 
arrears  due  upon  tbii^  ibmiity.  the  question  is,  whether 
a  transaction  upon  arrears,  grown  due  under  a  voluntary 
bond,  may  not  be  a  transaction  for  vsduable  consideration* 
In  the  casd  of  I%e  Duke  qjf^  Wkari<m{5\)f  who  gave 
a  voluntary  bbiid  to  i)r.  Youh^f  it  fell  into  arrear;  apd 
a  new  bond  was  given  for  the  arrears;  and  that  was 
supported  against  crciditors.'  The  question  is,  if  this 
"Defendant  has  got  a  secunty-for  the  arrears  due,  whe* 
iher.  she  is  not  entitled  to  hold  it.  By  the  subsequent 
.arrangemehi  the  arriears  were*  satisfied  in  that  way;  for 
which  otherwise  she  might  have  sued..  I  will  look  into 
that  case ;  but  I  do  not  see,  how  it  cap  be  distinguished 
in  principle. 


» 


The  Master  of  the  RoL^is. 

/a/y  9th.   ,      The  dase,  to  which  I  alluded,  StSk$  v.  The  Attorney  Ge- 

neral,  supports  the  opkiion  I  gave;  and  upon  principle  it 

must  be  ck> ;  for  the  instant  the'  arrears  accrue  they  are 

[  ^615  ]      ^as  between  the  obligor  and  obligee  a  debt,  for  which 

the  obligor  might  j|mmediately  be  sued;   and  beii^   a 

debt, 

(91)  Stiki  V.  The  Attometf-Gemmf^  1  Ath.  IM.. 
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debt,  «nd  as  ^ufiScient  as  a  debt  (br  valuable  obnuUkra- 
t^k>n,  it  aiay  be  dealt  with  as  tfuch;  and  any  transaeddn 
therefore  founded  upon  that  will  be  for  valuably  conside- 
ration. If  a  bond  is  given  for  the  arrears,  it  is  a  bond 
for  valuable  consideration.  So,  if  the  arrears  are  given 
|ip,  and  something  is  given  in  lieu  of  ibem;  as  in  this 
case ;  where  they  vrere  part  of  the  oonsideratioii  for  the 
assignment  of  the  leasfe;  whioh  so  far  is  for  valtiable  con- 
sideration (5g).  As  to  all  the  rest  it  is  admitted  to  be 
for  trainable  consideration^ 


615 


*  1804. 

OlLHAM 

V. 

LoOi^lu 


The  oonsOquenco  is,  the  BQl  must  be  dismissed. 

(5^)  The  surrender  of  a  stituted  bond  against  cr^i<^ 
roiunUry  bond  is  a  consider-  tors,  Ex  parte  Berry ,  post, 
Mloa,  that  will  sastain  a  sub-      Vol.  XIX,  3)8.' 


MONTEITH  V.  TAYLOR. 

^T^HE  object  of  the  bill  was  to  have  a  partnership  ao- 
coupt  taken,  and  the  balance  paid. 

Mr.  Vt.  Agar,  for  the  Defendant,  moved  to  dismiss 
the  bffl  Vrith  costs,  for  want  of  pros^ution, 

Mr.CooJ^^,  for  the  Plaintiff,  objected  to  tho  motion; 
on  the  ground,  that  the  Defeildant  had  become  bank- 
rupt ;  and .  the  suit,  was,  therefore,  become  useless  to 
the  Plaintiff;  as  the  whole  reUef  could  be  obtamed  under 
the ,  bank  niptoy,  by  taking  the  account  before  the  Com- 
missioners, and  provir^gthe  debt;  that  it  was  hard,  (1^ 
the  Defendant  should  by  his  own  act  throw  thi^  OpatB 
upon  the  other  party;  a^id  that  in  JCposiv.  BriHim'{SS) 
Lord  Thurlow  permitted  the  Plaintiff  to  dismiss  )ns  bffl 
*  without  costs ;  as  by  the  act  of  the  Defendaiit  the  ob- 
ject of  (he  bill  was  gone. 

(^)^Bro.C.  C.ldn^ 


1804,  . 

March  Isl 

eiid  lOik. 

Apratlik. 

JufylUh. 

Plamtidr 
driven-  by 
motion  to  disf 
mibswi^  easts 
for  want  of 
prosecution  to 
an  undertaking 
to  speed  t)io 
canse,  not- 
withstanding 
the  bankmpl- 
oy  of  the  De- 
fendant, and 
that  all  the  re^ 
lief  oonld  be 
had  under  thm 
Commissioii. 
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1804.        ;:   Mr.  W.  Agor^ifa!^  Muiherford  v.  3fi/far  (M);  wbdpe 
» '^^^       .  ihe  Court  of  Exclieqiipr,-  refu«0d  that  PrdcTi  in  the 
:  of  a  BajDoupt  De^ndant*. 


r. 

Taylob. 


The  Lord  Chakcelij^e. 
You  misst  take  your  dbpiee,  eitfaer  t9  dismiss  the  billf^ 
ttad  go  i|i  under  the  bankruptcy,  or  fo'  go  on,  maki^ 
the  as^ignees^  parties*  If  you  go  jai  under  the  ba)^- 
ruptcy,  the  cause  is  not  to  hang  Up  in  this  Cour(  f^r 
ever*  I  cannot  possibly  make  an  Ivrder  for  payoff  of 
the  costs.    To  whom  are  they  to  be  paid?    Not.  to  the 

• 

bankrupt,  for  that  would  be  a  mis-payment ;  and  might 
pe  afterward^  called  for  by  th^  assignees;  aii(|  the  'as- 
signees are  net  before  the  Court.  The  diflkH4ty  is, 
tbat,  when  }t  is  said,  the  suit  has  become  ^btile  tq  the 
Plaintiff,  it  is  taken  for  granted,  that,  if  the  bank- 
ruptcy had  not  happened^  it  would  have  been  useful  to 
the  Plaintiff  Suppose,  a  very  yexatious  sidt  had  mn  to 
a  great  length  of  proceedings ;  it.wpfi|d  be  very  hard, 
that  the  party  and  his  solicitor  should  lose.  a|i  the 
epsts(55). 


/ufy  lilK  The  Motic^  haiong  stood  ovjer,  and  been  renewed  se- 
veral times,  the  Lord  Chancellor  at  length  declared, 
his  opinion  was  against  the  Plaintiff.  In  consequence 
pf  which  t^e  Plaintiff  submitted  tp  the  usu^  ter^ns  of 
speeding  the  caujse  ( 56  )• 

(54)  2iliu/.458.  XIII,  455,  and  th^iiole,45d. 

(55)  As  to  the  effect  of  the  FimUay  y.  Wood,  1  Va.  4r 
insolTenoy  of  the  Plaintiff  Bea.  499,  and  the  note, 
see  ante,  WiUiams  v.  Kinder,  2d  edit  .  Rhode  v.  i^Msr^ 
¥oLiy,387.  Sieadmm  r.  EUU,  4Mndd^ 

(66)  J?OBt,  Lyon  Y.IhunbeU,     51,^240. 
yol.  XI,  608.  \B%&  V. 
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ACCOUNT- 

1.  AccoqdU  settled  not  to  be  eet  aside 
bat  for  fraud:  or  snrchamd  and 
falsified  but  for  error,         Jra^e  265 

2.  For  the  purpose  of  sarcjiarging  and 
fakifjing  accoants,  some  specific 
drrdr  mast  be  charged.  266 

]3.  Dealings  between  tradesipan  and 
castoffier  may  be  the  subject  of  ac- 
ppnnt  in  Equity,  especiiuly  in  the 
case  of  securities  obtained  from  an 
extravagant  young  man,  on  misre-r 
presentation.  Sec-  Lord  Courteney 
T.  OodsckalL  473 

4.  In  this  instance  an  injunction  was 
refused ;  on  the  circumstances ;  mis- 
irepresentation,  &e.  bills  regularly 
delivered;  after  an  agreement  for 
examinatipn  of  the  bills  an  account 
settleii  several  years  since  in  a  de- 
liberate transaction,  with  the  inter-* 
Ycntion  of  an  agent,  upon  giving 
farther  time :  and  the  charge  of  in- 
.  terest  sustained  by  express  contract 
for  it  after  a  reasonable  time.  Lord 
Courteney  v.  GodschalL  41S 

See  Mortgage^  4.  PfacHce,  13. 
.   Waste.  ' 

ACCDMULATION. 
Tru6t  by  Will  for  accumulation  during 
a  life,  contrary  to  the  Statute  39  & 
46  Geb.  Ill,  c.  98,  is  good  for  21 
years  by  that  Statute.  Cfriffiifa  v, 
Vere.  127 

ACT  OF  PAKLIAMENT. 
See  Practice,  15. 

ADEMPTION.— See  Legacy,  $. 
ADMINISTRATION.— See  Atmtt. 
ADVANCEMENT.— SeePorlum,  York. 

AFFIDAVIT.— 8«e  'v^^  ^»  2- 
AGENT.— See  Awtum.    Princ^. 


AOREPMENT. 

1.  Bill  by  a  husband  to  bare  Us  wifey 
portion,  part  of  which  was  hiveatefl 
m  stock,  mada  up  money,  on  the 
ground,  either  of  express  contract, 
or  representation,  upon  which  the 
marriage  took  place,  dismissed :  tho 
description  by  thp  articles,  ihodgh 
generally  **  the  sum  of  4000/."  ter 
te'ning  to  that  sum  as  in  settlement ; 
and  the  riepresehtatio^  under  cir- 
cumstances pot  amoifiiting  to.  a  war- 
ranty ;  apd  proceedipg  upon  a  com- 
mon mistake.    AuuMBi^HtdlycM. 

PagelZ 

2.  Agreements  before  marriage  on  be- 
I^alf  of  infants  by  parents  and  guarr 
dians  binding  on  tne  infants.         19 

3.  Inadequacy,  of  price,  unless  amount- 
ing in  itself  to  conclusive,  and  deci- 
sive evidence  of  fraud,  is  not  in  Ut 
self  a  sufficient  ground  for  refusing 
a  specific  performance.  246 

4.  Contract  for  the  sale  of  an  estate 
for  ^  life-aqpuity  nipst  bo. executed; 
though  the  vendor  dies  before  the 
end  of  the  Qrst  halfyyear.        •  246 

Q.  Agreement  in  writbg  may  be  dis- 
solved by  parpl.  ^   260 

9,  Though  an  agreement  is  not  signed^ 
the  party  bound  by  a  letter  con- 
taining the  tei^ms,  dsp.  sq  that  by 
the  contents  it  can  be  connected 
and  identified  with  i)ie  agreement 
^  260 

7.  As  to  the  effect  of  the  insettion  of 
the.  name  in  the  body  of  the  agree- 
ment, as  a  signature  within  the  Sta- 
tute of  Frauds.    Quare.  263 

8.  An  mreement  in  writing  for  the 
sale  of  an  estate  binding[ ;  though 
signed  only  by  the  vendor ;  and  fol^ 
lowed  by  a  direction  to  his  attorney 
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AGBi  E  EM  ENT— co»/i«tt€rf. 

to  prepare  a  proper  agreement  (or 
both  parties  to  sigtm  Fowle  v.  Free- 
fumn.  Page  351 

0.  Decrees  foanded  upon  letters,  not 
intended  at  the  time  to  be  a  com^ 

.  pie te,  final  agreement  855 

.  10.  Specific  performance  of  a  contract 
by  a  competent  party ,  and  its  na- 
tore  and  cirtumstanqes  unobjection- 
able, as  mach  of  coarse  as  damages 
at  law.  608 

See  Lunatic,  1,2.  Partnership^  1. 
Purcbner^  5. 

AMENDMENT.-See  Practice,  10. 

ANNtHTY. 

1.  Bill  under  the*Annuity  Act,  to  set 
aside  an  annuity,  dismissed :  the 
objections  not  prevailing ;  viz.  1st, 
that  the  memorial  expressed  the 
consideration  to  have  been  paid  at 
the  date  and  execution  of  the  deeds; 
one  of  the  mntors  only  having  exe- 
cuted on  the  day  of  the  date ;  the 
other  some  days  afterwards :  occa- 
•ionod  merely  by  the  residence  of 
the  one  in  Wales,  the  other  in  Lon- 
dom, 

Sdly,  That  30/.  was,  immediately 
after  payment  of  the  consideration, 
paid  by  th6  grantor  to  the  attorney 
for  the  expence  of  the  transaction  ; 
not  by  way  of  a  colourable  reduction 
.  of  the  consideration. 

3dly,  That  the  consideration  was 
paid  by  an  agent;  that  fact,  though 
not  stated  in  the  body  of  the  deed, 
appearing  by.  the  receipt  indorsed, 
and  being  stated  in  the  memorial. 

.  Whether  it  is  necessary  to  state, 
not  only,  with  whose  money  the  pay- 
ment is  made,  but  also  the  hand,  by 
whicli  it  is  made,  quctre.  Philipps  v. 
Crawjwrd.      '  214 

%  Effect  of  the  decisions,  that  the 
6onsideratiQn  for  an  anuuitj^  void 
under  the  Act,  may  be  recovered 
with  interest.  40*2 

9.  The  first  payment  of  an  annuity  at 
the  end  of  a  year.  5^3 

See  Barom  andtF^me,  12. 

AlfSWER. 

An  answer  dearly  evasive  ii|>oii  the 
faco  of  it)  and  uo  reaaon  assigned, 


ANSVV£R--oon<ticiee</. 

to  be  considered  in  fatore   a  con- 
tempt.    Thomas  v.- Leihhridge. 

Page  46^ 
See  Evidenee,  5,  6.     Practice,  6» 
*     7>  10. 

APPEAL- 

An  Appeal  to  the  Honsc  of  Lords, 
does  not  stay  proceedings  in  the 
Caort.  below.  The  Warden  and  Mi- 
nor Canons  of  Si*  PauTs  v.  Morris, 

316 
See  Tenani  in  Tail. 

APPEALS  TO  THB  LORDS. 
Sec  jwt^et  17l»  319. 

APPOINTMENT. 

1.  Power  of  appoNitmcAt  by  Will 
This  Court  requirea  the  jodgroent 
of  the  Eecilesiastlcal  Court,  tbftt  the 
instrument  is  testamentary  ;  bat  ii 
not  satisfied  with  the  proof  in  that 
Court ;  requiring  the  witneaacs  to  be 
examined  ag^in ; '  or»  if  no  witnesses, 
prodf  of  the  signature.  376 

2.  Appointment  of  2007.  stock,  though 
a  very  unequal  proportipn  of  the 
fund,  hpld  not  illosory.  Apponl- 
ment  void,  as  far  as  it  cxoecds  the 
power :  viz.  to  grand-cbildren  under 
a  power  to  appoint  to  cbildreB. 
Butcher  v.  Butcher.  38) 

3.  Under  a  power  of  appointment, 
discretionary  as  to  the  snares,  the 
distribution  may  be  nneqoal,  the  in- 
equality cgnsiderable,  and  no  reason 
assigned ;  until  it  becomes  snch  u 

.  to  render  some  share  illnaory.     397 

4.  Power  of  appointment  to  or  among 
one  or  more  younger  children,  ia 
default  of  appointment,-  eoually. 

One  of  two  objects  being  rp- 
moved  by  the  effect  of  an  express 
satisfaction,  by  way  of  ndradcement, 
the  other  takes  the  whole,  asta 
the  case  of  depth,  by'  anak^  to 
the  Customs  of  London  mad' YoHL 
Folkes  V.  Western.  456 

See.  Afseft,  3.  Ttnmni  in  Com- 
mon, 1. 

ARBITRATION. 
1.  Though,  if  att  arbiCMor,  lindler  a 
general  referenee,  meoiMBg  to  decUe 
according  to  law,  miat^kes,  |iia 
Court  will  M  Aat  right,  jet,  if  the 
parties  chooae  to  rtkt  -  mtMnH  6f 
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ARBITRATION--^am<iiiMe(/. 

law,  meaDing  to  have  the  judgmeDt 
of  .the  arbitrator  upon  them,  instead 
of  that  of  the  Court,  the  award, 
though  not  agreeable  to  Law,  cannot 
be  therefore  impeached.  Young  v. 
Walter.  Page  364 

SL  Admission  of  assets  bj  mistake  a 
.  clear  subject  of  the  jurisdiction  of 
an*  arbitrator  .under  a  general  refer- 
ence.    Young  r,  Walter*  364 
See  Awards    Baron  and  Fime,  7. 

ARREARS  OF  DOWER. 
See  Dower,  1. 

ARREST. 

1.  Order  that  the  PlaintiflTs  in  an  action 
ahd  detainers  discharge  the  Defen- 
dant, arrested,  when  returning  home 
from ,  his  examinatioB  before  the 
Master. 

Though  necessary  deviations  are 
allowed, the  question  always  is  upon 
the  bona  Jides;  especially  where  the 
examination  is  not  6nished.  Sidgier 
r.  Birch.  69 

ASSETS.  • 

1.  Practice  of  this  Court  for  conveni- 
ence to  sell  property,  wJiich  it  may 
afterwards  appear  unnecessary  to 
sell ;  as  real  estate,  before  the  situa- 
tion of  the  personal  property  is  as- 
tained:  the  Court  afterwards  setting 
right  the  interests.  65 

3.  Under  a  decree  obtained  by  a  sepa- 
rate creditor  for  satisfaction  out  of 
assets,  the  surviving  partner  a  bank- 
rupt, and  the  joint  estate  insolfent^ 
the  joint  creditors  not  entitled  pari 
paau  with  the  separate  creditors 
to  the  separate  estate ;  but  can  only 
claim  the  surplus^  after  satisfaction 
of  the  separate  debts.  Chray  v. 
CUiweil.  118 

3.  Power  of  appointment  over  a  sum 
of  money,  to  he  raised  under  a  trust 
term,  executed  in  favour  of  voluu- 
teers,  is  assets  for  creditors.  But 
the  equity. of  a  purchaser  from  a 
partv^  taking  under  a  voluntary 
deed  of  appointment,  was  preferred 
to  that  of  general  creditors, .  hairing 
qo  specific  charge.  George. "9,  Mil- 
.     Jbtmke.  190 

See  AfarfiaUa^t 


ASSIGNEE. 

See  A$ngnmeni.    Bankrupt. 

ASSIGNMENT. 

1.  Distinction  between  a  particular 
assignment  for  valuable  considera- 
tion, and  an  assignment  by  operation 
of  law ;  as  in  bankruptcy.  Page  97 

2.  Whether  a  particular-  assignee  for 
a  specific  consideration  is  liable  to 
make  a  provision  for  the  wife  out  of 
her  fortune,  as  assignees  in  bank« 
ruptcy  are,  Qu.     •  100 

See  Bankrupt^  10. 

ATTORNEY  and  CLIENT. 

See  Guardian  and  Ward,  2. 

AUCTION. 
As  to  sales  by  auction  and  the  ag^cj 
of  the  auctioneer,  with  reference  to 
the  Sutute  of  Prauds,  Qiuere.     249 

AVERMENT.— See  Pkading,  1. 

AWARD. 

1.  Objections  to  an  award  beittg  such 
as  might  have  been  equally  the  sub- 
ject of  jurisdiction  in  the  Court  of 
Law,  where  the  refeljrence  watf  made 
a  role  of  Court.     Injunction  dis« 

*     solved.     Feiherttone  r.' Cooper.     07 

2.  No  objection  to  an  a^ard,  that  the 
reference  was  not  made  a  rule  of 
Court  till  after  the  award ;  or,  that 
the  award  was  prepared  by  the  So- 
licitor of  one  of  the  parties.  Fe/Aer- 
$tone  V.  Cooper.  67 

B. 

BANKRUPT. 

1.  Purchase  by  a  trader,  afterwards  « 
bankrupt,  in  the  joint  names  of  him 
and  his  wife  is  void  as*  against  tho 
creditors  within  the  stat.  1  Jatnet  f » 
c.  15,  f,  5.     Glaiiter  v.  Ewer.        12 

2.  Separate  Commission  on*  the  peti- 
tion of  a  joint  creditor.  The  joint 
creditors  permitted  -to  prove  for  the 
purpose  of  voting  in  the  choice  of 
assigneei  and  taking  dividends,  pro- 
vided they  psy  the  separate  credi- 
tors.   Ex  parte  Ckandkr.    '  35 

3.  Bill  by  a  bankrupt  against  a  mort- 
gagee of  csutes  In  BngUnd  and  Brr- 
iiee  for  an  account  and -payment  of 
the  balance- to  the  sssignics,  also 
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^AN  K  RUPT— cowh'iMterf. 

DeCenilanifl ;  charging  collasioD  ge- 
nerany ;  bat  not  averring,  that  tliere 
will  be  a  sarplas;  nor  charging  a 
idirect  application  to  the  assignees  to 
sue.  Demnrrer  allowed.  Benfield 
^    r,  Sohmont,  Pagt  77 

4.  Creditor  in  Engiand^  and  subject  to 
the  bankrqpt  laws,  having  attached 
the  bankrupt's,  estate  abroad,  must 
restore  it.  80 

j6.  Ileal  estates  in  Scotland  sold  under 
-    a  Commissidb  of  Bantruptc^*.  '      81 
6.  At  law  all  the   property ,    subject 
only  to  distinction  ^s  to  local  situa- 
tion, vested  by  the   bankruptcy  in 
•the  assignees;   who  in  most  cases 
.must  declare  as  such.  83 

7*  Distinction  between  the  jurisdic- 
tions in  Equity  and  in  Bankruptcy 
ID  setting  aside  securities  aOected  by 
vsury.  In  bankruptcy  the  party  is 
Dot,  as  in  the  other  case,  left  a  cre- 
ditor for  what  was  actually  advanced. 

84 
jB*  Bankrupt,  stating,  that  apparent 
incumbrances  are  no  substantial 
charge,  and  the  assignees  refusing, 
or  not  permitted  by  the  creditors, 
to  interfere,  permitted  to  use  their 
names,  indemnifying  them.  84 

9.  Principle,  that  what  the  bankrupt 
nfay  depart  with  the  creditors  shall 
bave  the  benefit  of  under  the  bankr 
rrtptcy.  Addpted  as  to  estates  in 
■Scotland  and  the  colonies.  86 

10.  Assignment  in  baukrnptcy,  like 
any  other  assignment  by  operation 
of  law,  passes  the  rights  of  the 
bankrupt  precisely  in  the  same 
plight  and  conditipn  as  he  possessed 
them ;  subject  to  all  equities,  &c. 

Distinction  as  to  a  particular  as- 
signee for  a  specific  consideration. 

.  100 

.  Ji.  Commission  of  bankruptcy  super- 
seded for  fraud :  nothing  done  under 
.  jt ;  and  the  petitioning  creditor  not 
to  be  found.  The  assignees,  not 
having  attended  th^  summonses, 
though  not  privy  to  t)ie  fraud,  and 
not  having  received  any  effects,  or- 
dered to  reimburse  the  messenger 
tbe  ezpenoe  s«bseqaent  to  the  choice 
of  assignees,  not  that  previously  in- 
icurred.  Ex  parte  Bariopf  100 

}2.  A  debt  payable  at  a  future  nnccr- 


BANKRU  PT--coii#ttimf: 

tain  period,  as  within  three  nonAs 
after  the  .depeaae  of  two  oUigors  in 
a  bond  or  the  sonrivor,  not  proved 
in  bankniBtcy.    ^x  nwrU  Bmrktr. 

Page  110 

13.  Loan  upon  a  parol  engagement  to 
give  security  ta  replace  slock  by  a 
given  day.  The  positive  contract 
failing  by  an  intervening  bankniptcy, 
proof  may  be  made  in  respect  of  the 
contract  implied  by  law  from  the 
loan.    Ex  parte  Coming.  1)5 

14.  Ill  bankruptcy,  joint  creditors  can- 
not touch  the  separate  estate,  till  the 
separate  creditors  are  fnlly  safisfed, 

1«4 

15.  Alteration  in  the  deserif^tion  of  a 
bankrupt  refused. .  Export^  Tkompr 
soil.  207 

16.  Proof  under  a  joint  and  a  separate 
security ;  bnt  not  U>  take  dividends 
from  both  estate.  22^ 

17*  A  jpint  creditor  being  the  peti- 
tioning creditor  under  a  separsle 
Commission  of  Bankruptcy,  entitled 
^  to  prove  and  vote  in  the  choice  of 
assignees,  &c.  with  the  separate 
oreditora ;  not'  being  within  the  nile, 
excluding  the  other  joint  creditors. 
Ex  parte  HalL  349 

18.  Though  debts,  in  geneird,  are 
within  Uio  statute  21  Jagc.  I.  c.  19. 
f.  11,  Mortgages  of  real  estate, 
whether  original,  or  by  assignment, 
and  though  also  secured  by  bond  or 
covenant,  are  not  Jcmee  t.  Gibboai, 

407 

ID.  Requisites,  equivalent  to  delivery 
of  chattels  personal,'  preventing  the 
eflcct  of  the  statute  21  Jae.  h  c  19. 
f^  11,  as  to  debts:  viz.  assignment: 
delivery  o&  the  security,  if  any; 
and  notice  to  the  debtoir;  the  last 
probably  required,  as  otherwise  the 
debtor  may  safely  pay  the  original 
creditor.  410 

20.  Deposit  of  a  n^ortgage  and  bond 
by  the  mortgagee  without  notice  to 
the  mortgagor.  The  mortgagee  be- 
coming bapkrnpt,  his  assignees  were 
decreed  to  assign  aepordingly.    411 

81.  The  Lord  Ckanedtar  refnied  to  in- 
terfere  with  the  discretion  of  Com- 
Qiissionen  of  Bankmntey,  by  an  or- 
der upon  th^m  to  enfefoe  answers 
ff  om  a  pcnoo,  examined  as  to  (he 
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bankrapt's    property,    received   by 
him.    Ex  parte  Farr.        Page  613 

22.  Payment  in  the  conrse  of  trade,  if 
without  notice  of  the  act  of  bank- 
ruptcy, good ;  though  under  process. 

516 

23.  Und6r  a  joint  Commission  of 
bankrupt  the  rights  of  the  Creditors 
to  interest  snosequent  to  the  date 
of  the  Commission,  in  the  case  of  a 
surplus,  preferred  to  a  debt  from 
the  separate  to  the  joint  estate ;  upon 
the  principle,  that  neither  the  part- 
nership nor  the  individual  debtor 
can  claim  in  competition  with  the 
creditors.     Ex  parte  Reeve.         588 

See  Asiignmentt  1,  2.    Baron  and 
F6me,  1.  Practice,  18. 

BARON  AND  FEME. 

1.  The  general  assignment  ih  bank- 
ruptcy has  not  the  effect  of  reducing 
into  possession  a  legacy  of  stock  In 
trust  for  the  bankrupt's  wife ;  whose 
right  by  survivorship  was  established 
against  the  assignees.  Mitford  v. 
MUford.  87 

2.  Settlement  in  consideration  of  the 
fortdne  of  the  wife  con6ned  to«her 
fortune  at  the  time;  uoli^ss  expressed 
to  comprehend  future  acpessiond. 

No  claim  can  be  iHaintaincrd  by 
the  husband,  or  in  hfs  right,  while 
the  terms  are  not  fulfilled  on  his 
part.    MUfardr.  Mitford.  87 

8.  Analogy  between  the  rules  of  law 
and  equity  as  to  a  wife's  right  of 
survivorship.  08 

4.  Distinction  in  equity,  with  reference 
to  a  wife's  right  of  survivorship,  be- 
tween assignment  volnntitry  and  for 
yaluable  c6nsideraUon.  99 

5.  Stock,  transferred  into  the  name  of 
a  married  woman,  as  next  of  kin  of 
an  intestate,  upon  the  death  of  her 
husband,  without  having  done  any 
act  with  reference  to  it,  except  sign- 
ing partial  transfers  by  her,  (survives 
to  her. 

Whether  he  had  a  right  to  transfer 
it  into  his  own  or  another  name, 
whether  the  Bank  could  prevent  it, 
or  this  Court  could  interfere,  to 
make  a  provision  fdr  her,  Qniere. 
WiUmm  V.  Wildmun,  174 


BARON  AND  VtMtj-^ohHnned. 

0.  A  wife's  term  may  be  disposed  of  ot 
forfeited  by  her  husband ;  or  taken 
in  execution  foi*  his  d6bt:  bt&t,  if 
not,  it  survives  against  his  represen- 
tative. Page  111 

7.  As  to  execution  against  the  pro- 
perty of  a  married  woman,  Quiore, 

180 

S.  The  Codrt  wotild  nbt  p«riftlt  il  re- 
ference to  arbitration;  one  of  the 
parties  being  stated  to  be  a  flme 
covert,  interested  in  real  es.tate;  nor 
even  a  reference  to  the  Master,  whe- 
ther it  would  be  fo^  her  benefit ;  as 
in  the  case  of  an  Infant ;  distingliish- 
ing  the  case  of  election,  upon  the 
condition  imposed. .  lkni»  v.  Pagf. 

350 

9.  Disposition  by  Will  incident  to  a 
trust  for  the  separate  use  of  Bfime 
coverte ;  and  the  husband,  having 
taken  a  transfer,  is  a  trustee.  As  to 
other  property  she  cannot  make  a 
Will  without  the.  asstet  of  her  hns* 
band.     Ricky.  Cockeil.  309 

10.  Oift  by  SL  fime  coverte  of  her  se- 
parate property  to  her  hosband  not 
inferred  without  clear  evidence;  nor 
on  the  other  hand  against  the  hus- 
band a  gKt  to  her  separlite  use.  Rick 
V.  CockelL  309 

11.  Hosband  a.  trustee  for  the  sepa* 
rate  use  of  his  wife.  Rick  v.  CeckeiL 

309 

12.  Proposal  for  a  settlement  on  th^ 
marriage  of  a  female  ward  of  th» 
Court  disapproved ;  as  not  providing 
sufficiently  for  the  event  of  a  futurw 
husband  .  and  children :  vise,  only 
by  powers  over  her  reat  estate; 
which  during  Mkncy  she  could  not 
exercise ;  and  afi  the  property  being 
her*8.    Hakty  v<  HaUeg.  47  i 

13.  Annuity  granted  by  sf^me  cnvcrte, 
charged  upon  her  separate  estate, 
being  void  under  the  Statute,   for 

.  want  of  the  insertion,  of  the  clause 
of  redemption  in  the  memorial,  tbm 
consideration  cannot  be  recovered 
otit  of  her  separate,  estate ;  though 
part  of  the  money  was  applied  ia 
paying  fines  upon  admission  to  eopy- 
nolds.  Jonet  v.  Harris.  480 

14.  'Plaintiffs  seeking  rcUcfi  not  merely 
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BARON  AND  fEMt-^cautinued. 

'  agiuhst  a  hasband,  seised  or  entitled 

in  right  of  his  wife,  but  against  the 

•aepairaie  estate  of   the   wife,  must 

aerve   the  wife.     Jones   ▼.  Harris, 

Page  486 

15.  As  to  the  proposition,  that  the  se- 
.  parate  property  of  a  feme  coverte 
may  be  charged  in  a  dilTerent  form 
from  that  prescribed  by  the  instru- 
mept,.  considering  her  as.  a  fime  sole 
to  all  intents  and  pnrposes,  Qu^Bre. 

497 

1^  Tmst  to  permit  a  married  woman 
to  receWe  the  interest  or  dividends 
of  stock  to  her  own  use  during  her 
life.  Independent  of  her  husband. 
She  is  ahsolately  entitled  for  life  to 
her  separate  hse  i  and  upon  the  rule, 
ih%t ,%  ftme ,  wverte  is  to  be  con- 
sidered sole  as  to  her  separate  pro- 
pi^rty ,  her  assignment,  to  secure  an 
annuity  with  her  husband,  was  es- 
Ublished.   Wagstaffv.'Smith.      620 

17.  Testator  gave  leasehold  premises 
to  his  daughter  for  life,  if  his  term 
or  terms  ai^d  interest  therein  should 
so  long  subsist,  fbr  hef  sole  and  se- 
parate use,  notwithstanding  her  pre- 
sent or  futute  coverture  ;  and  after 
her  decease  to  her  children  equally, 
their  executors,  &^.  during  all  the 
remainder  of  the  estate,  term  or 
temis  and  interest,  therein,  which 
should  be  then  to  come  and  unex- 
pired. 

No  trustees  being  interposed,  the 
husband,  having  possession,  was  held 
accoutitable  according  to  the  uses  of 
the  Will,  both  as  to  the  original 
leases  and  also  as  to  reversionary 
leases,  granted  to  him,  as  the  person 
entitled  under  the  Will  of  the  former 
tenant,  ijpon  favourable  tqrms ;  and 
the  equity  was  established  against  a 
purchaser  from  him  with  notice. 
Parker  Y.  Brooke,  683 

See  AgreemeiU,  1.  Frauds  2. 

BIDDINGS  OPENED. 

A  person^  who  opened  biddingsi  but 
was  Hot  the  purchaser,  allowed  his 
cosU«  on  the  special  circumstances ; 
having  opened  them  not  on  his  own 
account,  but  for  the  benefit  of  the 
fkniily.  Owen,  v.  FwUks.  348 

BILL  OF  DISCOVERY. 

See  Discovery^    Pleading^  5. 


Bill  OF  exchanoe; 

^e6  hgwuetUm^  1. 

BILL  (SUPPLBMBNTAL). 

See  Pteadingy  1,  2. 

BOND. 

Ground  of  the  case  of  a  bond,  by  mis- 
take joint  only,  instaad  of  joint  and 
several. 
Tho    relief  upon  the    intentioB. 

Page  Itt 
See  Gift,  1,  2.    lioil  Bomd. 

BOUNDARIES. 

Ground  of  relief  upon  confesion  of 
boundaries ;  that  there  was  a  doty 
upon  the  Defendant  io  keep  them 
distinct  '346 


C. 


CATCHING  BARGAIN. 
See  Heir,  1. 

CESTUY  QUE  TRUST. 

See  GuardwM  and  Ward,  S.     Tncsf. 

CHARGE. 

See  Exoneration,  1. 

CHARITY. 

1^  The  Court  will  not  act  under  sn 
award  in  a  Charity  canae  withoat 
the  consent  of  the  Aitomeg  General^ 
or  inquiring,  whether  it  b  for  the 
benefit  of*  the  Charity.  AUenuff 
General  r.  He^it.  23i 

2.  Reference  in  a  charity  cause  to  a 
particular  periion  by  name;  not  ts 
arbitrator.  Attomeg  General  v. 
Hewitt.  2» 

3.  Bequest  in  trust  for  such  objects  of 
benevolence  and  liberality  as  the 
trustee  in  his  own  disciiBtion  shall 
most  approve,  cannot  be  aupported 
as  a  charitable  legacy ;  and  is  there- 
fore a  trust  for  the   next  of  kin. 

•  Morice  v.   Tke  Bishop  of  Durkam. 


4.  Trust,  but  for  uncertain  objects, 
results  to  thosp,  to  whom  the  law 
gives  property  in  default  of  dispb- 
sition.  ^ 

Exception  as  to  cnarity.  Where 
a  charitable  purpose  is  expressed, 
however .  genel'al,  the  befraesl  .shall 
not  fail,  on  account  of.  tne  noeer- 
tainty  of  the  oliject :  but  the  par- 
ticular mode  of  application  will  be 
directed  by  the  King  in  some  cases; 
in  others  by  this  Court.  406 
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5.  The  sigoification  of  charity  in  this 
Court  derived  chiefly  from  the  sta- 
tute 43  Eliz.  c.  4.  Page  405 

6.  To  a  bill  by  the  heir  against  a  de- 
visee, alleging;  that  the  de?ise  was 
upon  a  secret  tmst  or  undertaking 
for  charitable  purposes,  against  the 
Statute  0  Geo.  II.  c.  36,  a  pleU  of 
the  Statute  of  Frauds  was  ordered  to 
stand  for  an  answer,-  with  liberty  to 
except.     Sticklandw.Aldridge.    616 

7.  See  The  Atiomey  General  v*  An- 
drew^ ante.  Vol.  Ill,  633.  Andrew 
V.  The  Merchant  Taylors'  Chmpany, 
ante.  Vol.  VII,  223. 

The  next  of  kin  bound  by  the 
compromise,  decreed,  with  the  con- 
sent of  the  Attorney  General  to  be 
carried  into  execution;  and  there- 
fore another  Bill,  setting  up  a  far- 
ther claim  of  interest  upon  tJie  sums 
to  be  accounted  for  by  Trinity  Hall, 
was  dismissed. 

Trinity  Hall  was  held  entitled  to 
the  legacies  of  100/.,  and  some  plate; 
as  being  distinct  from  the  ofher  dis- 
position, which  they  refused  to  ac- 
cept. Andrew  v.  JVinity  Hall.      525 

8.  Legacy  to  build  alms-houses  and 
purchase  the  ground;  with  a  resi- 
duary bequest  to  a  charitable  so- 
ciety, provided  they  will  furnish  a 
piece  of  ground  to  build  the  houses  ; 
taking  the  management ;  and,  if  not, 
substituting  trustees,  with  a  direc- 
tion to  procure  a  piece  of  ground,  &c. 

The  whole  void  as  to  the  primary 
object  under  the  Statute  D  Geo.  II. 
c.  36;  being  to  purchase  land  to 
build  the  alms-houses;  or  at  least 
land  already  in  mortmain  not  being 
distinctly  pointed  Out;  and  the  se- 
condary object,  though  alone  it 
might  have  been  good,  failing  with 
the  principal,  with  which  it  was  con- 
nected. Attorney  General  v.  Davieg, 

635 
CHILD. — See  Agreement,  2. 

CLLENT  AND  ATTORNEY. 

See  GMardian  dnd  Ward,  2. 

COLLUSION.— See  Fnmrf. 

COLONIES.— See  Bankrupt,  P. 

COMMISSION. 

See  We$t  India  Morigage,  4. 


COMMISSION  OF  BAKkRUPt. 

See  Bankrupt* 

COMMISSION  TO  EXAMINE. 

See  Practice,  2. 

COMPENSATION.— See  Purchaser,  6. 

COMPOUND  INTEREST. 
Though  compound  Interest  cannot  bo 
taken  under  an  antecedent  contract, 
accounts  may  be  setUed,  eteh  half- 
yearly,  upon  that  principle.  Kxeep- 
tioh  as  to  real  securities.  Ex  parte 
Bevan.  Page  223 

CONDITION.— See Terttny,  4. 

CON^SIDERATION. 

See  Amgnment,  1;2.  Bankrupi,  10. 
Baron  and  FSme,  9. 

CONSTRUCTION. 
The  same  construCdon  of  instruments 
in  everjr  Cport.     .  393 

See  Lease,  2. 

CONTEMPT. 

See  Amwer,  1.     Practice,  6.,   .&- 
guestraticfn,  1. 

CONTINGENT  DEBT.     . 
See  Bankrupt,  12. 

CONTRACT.— See  Agreemeni. . 

CONTRIBUTION. 

No  contribution  to  an  incni^brance, 
in  respect  of  an  estate,  sold  by  a 
prior  tenant  in  tail,  in  favour* qf  a  re- 
mainder-man;  who. might  have  been 
barred:  especially  if  the  sale  wan 
under  a  decree.  JLloyd  v.  Jekmes. .  37 

COSTS. 

1.  The  proper  course  for  costs  is  hy 
petition,  not  exception.      Lucas  w. 
Temple.  ;    tm 

2.  Proceedings  before,  the  Lord  Ckam; 
cellar ,  as  exercising  the  visitatorial 
power  upon  a  royal  foundation,  npl 
within  tlie  statuti)  for  taxing  bills  of 
costs.     Ex  parte  Dann,  64T 

See  Biddings,  Opened.    Infant,  2. 
Interpleader,  1.     Legacy,  3. 

COSTS  OF  DEMURRER. 

See  Deinurrer. 

COSTS  OF  DISCOVERY. 
See  Discovery. 

I  COURT  OF  EQUITY.— See  Power.: 
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COVENANT. 

!•  Implied  covenant  for  qaiet  enjoy- 
ment under  the  irorda  **  granted 
and  demised/'  and  for  payment  of 
rent  under  ''  yielding  and  paying." 

Pagt  330 

fi..^nd,  generdly,  for  the  performance 
of  oovenants,  extends  to  implied,  as 
-weU  as  eipress,  covenants,         dSO 

COVIN.— See  Fnmd. 

CREDITOR  Al^D  DEBTOR. 

1.  Creditor  permitted  to  sue  the  debtor 
in  equity,  upon  collusion  with  the 
executor*  86 

2.  Voluntary  bond,  though  given  un- 
der a  strong  nioral  obligation,  a 
marriage  contracted,  and  property 
received  as  husband,  by  a  man,  hav- 

.  ing  a  wife  living  at  the  same  time, 
Toid  as  again8K.9reditors.  Gilham  v. 
Xocie.  612 

'  3.  Arrears,  accrued  under  a  voluntary 
bond,  a  valuable  consideration,  sus- 
taining a  conveyance   against  cre- 
ditors.    Gilham  v.  Locke.  612 
See  Auets,  2.    Bankrupt,  14, 19. 
Voluntary  Settlement, 

CUSTOMEIt  ArND  TRADESMAN. 
See  AccauMt^  3. 

CUSTOM  OP  LONDON. 
In  cases  upon  the  custom  of  London 
the  effect  of  advancement  is  only  to 
remove  that  child  out  of  the  way, 
and  increase  the  shares  of  the  others. 
Not  to  increase  the  part,  of  which 
the  father  would  have  power  to  dis- 
pose. 460 
See  App&mtment,  4. 

CUSTOM  OF  YORK.— See  York. 

D. 

DEBT,  CONTINGENT. 
See  Bankrupt,  12. 

DEBTOR.— See  Creditor. 

DECREE. 

.  1.  Decree  against  a  person,  represent- 
ing the  inheritance,  binding  upon  all 
renudnders  behind ;  by  analogy  to 
the  rule  at  law*  that  a  recovery,  in 
which  a  subsequent  remainderrman 
ia  vouched,  bars  all  remainders  be- 
Iiind,  without  prejudice  to  those  in- 
termediate. 64 
2.  Decree  equal  to  a  jadgmcnt  at  law. 

125 


DEED.— See  £Mde»e*r  % 

DEEDS  DEPOSITED. 
See  Mortgage,  3. 

DEMURRER. 

A  demurrer,  set  down  for  arguoMnti 

b^ing   submitted  to,   and  the  Bill 

amended,    &L  costo  were.albwed. 

Jnonyuunu.  Page  221 

DEPOSIT  OF  DEEDS. 
See  Mortgage,  3. 

DEVISE. 

1.  Under  the  general  word  **  estate 
in  a  Will,  a  real  esUte  will  piss ; 
unless  restrained,  as  in  this  instance, 
by  the  intention,  collected  from  the 
whole  Will.    WooUaTii  v.  Kenwortky. 

13lf 

2.  An  estate  contracted  for  will  pass 
by  a  subsequent  devise  of  all  lands, 
the  devisor  being  equitable  owner 
Under  the  contract  510 

See  Evidence,  7.    Frowl,  5.    Te- 
nant in  Common. 

DISCOVERY. 

The  proper  time  to  move  for  costs  of 
the  discovery  is  after  the  commis- 
sion  returned.     Banbury  v.  - — . 

lOS 

'  See  Pleading f  5. 

DISTRIBUTION  (Statutb  of). 
See  Will,  6,  6,  7. 

DOUBLE  PORTION. 

See  Satisfaction. 

DOWER. 
No  limitation  in  equity  to  arrears  of 
dower  any  more  than  at  law,  without 
a  special  ground. 

Account    decreed    therefore    for 

'    the  whole  period  from  the  death  of 

the  husband,  twelve  yeara* 

V.  Richardion. 


EJECTMENT.— See  Praetiee,  11* 

ELECTION.  • 
Election,  where  one  legatoe  ioaisti 
upon  something,  by  which  he  would 
deprive  anollier  legatee  Mder  the 
same  Will  of  the  beaefit,  to  whieh 
he  would  be  entitled^  if  the  jforver 
permitted,  the  whole  WiH  to  operate. 


See  Baron  and  FHte^  7. 
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ENABLING  STATUTE. 
See  LeoMe^  !• 

E<MHTABLE  JURISDICTION. 
See  Bankrupt,  7. 

EQUFTABLE  MORTGAGE. 

See  Mortgage f  3. ' 

EQtJITY  {Court  o/,)— See  Power. 

ERROR. 

See  Accouni,  i,  2.  Tenant  tn  Tail,  2. 

ESTATE.— See  Demte,  1. 

ESTATE  FOR  LIFE, 
See  Perpetuity,  2. 

ESTATE  TAIL.~See  Tenant  in  Tail. 

EVIDENCE. 

.1.  Proof  of  one  of  the  witnessei  to  an 
old  will,  of  whom  no  account  could 
be  given,  dispensed  with.  M*Kenire 
T.  Fraser.  Page  5 

2.  Whether  the  rule,  that  a  deed  30 
years  old  proves  itself,  applies  to  a 
=  WiU.    Qtuere.    M*Kenire  v.  Fraser. 

6 

3.  Order  after  publication  for  liberty 
to  take  out  a  Commission »  and  exa- 
mine witnesses  by  general  interro* 
gatbries  as  to  the  credit  of  a  wit- 
ness, who  had  been  cross-examined, 
and  as  to  such  particular  facts  only 
as  are  not  material  to  what  is  in 
issue  11  the  cause. .  Wood  t.  Ham- 
merton.  145 

4.  Decree  upon  the  evidence  of  a  single 
witness  against  the  positive  contra- 
diction of  the  answer,  containing 
circumstances  giving  greater  credit 
to  the  deposition :  the  Defendant 
declining  an  issue.  Ea$t  India  Com- 
pany V.  Donald.  276 

6.  Rule  of  evidence  in  equity,  that, 
.    if  there  is  nothing  more  than  the 
positive,  unquali6ed,  assertion  of  one 
witness,  and  a  positive  denial  by  the 
Defendant:   the  Plaintiff  shall  not 
have  a  decree.    Exception  to  that 
rule    upon    circumstances,     giving 
greater  credit  to  the  witness.       283 
6.  Principle,  upon  the  question,  whe- 
ther the  circumstancea  outweigh  the 
rule,  that  there  shall  be  no  decree 
upon  ^the  evidence  of  a  single  wit- 
nesa   agaiaft  a  positive  denial  by 
Vol.  IX. 


EVIDENCE -coR/tm/eif. 

answer,    that    the  Defendant  may 

have  an  issoe.  Page  284 

7.  A  witness  to  a  devise  of  real  estate 

hAvltig  become  insane,  proof  of  hia 

liand-writing  was  allowed.    Berweii 

V.  Taylor.  38L 

dee  Appointment,  1.   Satirfaetion. 

^iikee  I. 

EXAMINATION  of  WITNESSES, 

See  Practii^9  9. . 

EXCEPTION.-*6e  Practice,  10, 1«. 

EXECUTION. 

See  Baron  and  Fime,  6. 

EXECUTOR. 

Executor,  refusing  to  execute,  the 
trust,  shall  not  have  a  legacy,  given 
to  him  in  that  character.  634 

See  Creditor  and  Debtor,  1.    True- 
tee,  1. 

EXECUTORY  DEVISE. 

1.  Pirinciple  aa  to  executory  devise; 
that,  going  beyond  the  period  al- 
lowed by  law,  it  is  void  for  the 
whole;  and  not  good  for  the  time 
allowed  by  law.  130 

2.  Limits  of  executory  devjae.  13L 
3..  Executory  deyisea,  which  may  post- 
pone the  vesting  beyond  lives  in  be- 
ing, and2l  years,  &c. 'Cannot  be  sup- 
ported upon  the  pdssibililjr^  .that  the 
estate  may  vest  sooner.  134 

See  Perpetuity. 

EX£MFT[ON.--*See  JEiroiierafto]!,  1. 

EXONERATION. 

1.  The  personal  eiatate  not  exonerated 
from  the  debts  and  legaciea  by  a 
mere  charge. 

Express  words  or  plain  intention 
upon  the  whole  Will  necessary. 
Watson  V.  Brickw&od.  '  447 

2.  Devise  of  a  particular  estate,  upon 
trust  to  raise  and  pay  4001.  toil., 
held  an  exclusive  charged ;  not  exo- 
nerated by  a  subsequent  direction 
foi^  tbe  applieation  of  the  personal 
esta\e  to  the  debts  and  legacies  in 
exoneration  of  the  real  estates  be- 
fore charged ;  which  was  referred  to 
a  prior  charge  upon  the  estates,  ex- 
pressly excepting  the  estate  charged 
with  the  400/.     Spnrway  v.  Glgnn. 

483 
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S\ 


F. 


1FAL8IFYINO. 

$ee  Aeconnt,  t ,  2.     Mortgage,  1, 

FAMILY.— See  WiU,  6. 

fEME  COVFJITE. 

See  Baron  and  Fime. 

PEME  SOLE.— See  Barm  and  Fime. 
FiNE^-See  Tenoiiir  t»  TaU,  5. 

.•  •      • 

FORECLOSURE.— See  Jlfoi^^ff|Fe. 

FOREIGN  STATi. 

SeeJuri$dicH(m,  % 

1.  Parcbasd  of  the  inberrtance  bjr 
tenant  for  life,  thongh  liablb  to  ob- 
jectibu,  not  to  be  impeacbed  on  ge- 
neral 'principles.  Page  52 

%  Bill  to  have  deeds,  assigning  stock, 
delivered  np,  ar  obtained  by  undue 
influence  by  a  servant  over  her  mas- 
ter, and  an  account;  the  evidence 
of  direct  inflnence  considerably  sub- 
sequent to  the  deeds:  tho  Defen- 
dant a  married  woman ;  her  only  se- 
parate property  stock ;  and  not  liable 
therefore  withont  a  lied.  An  issue 
ineing  declined,  the  bill  was  dismissed. 
l(anie$  Y*  Ckrrock.  182 

'3.  Relief  upon  an.  instmment,  that  bad 
been  delivered  up,  nnder  the  igno- 
vai^ce  of  one  party,  and  with  the 
knowledge  of  tne  other,  as  to  a  fact, 
npon  which  the  right  attached. 
£mt  India  Compainf  v.  Dandld.  '275 

4.  Relief  on  grounds  of  public  policy 

to  particepf  crimiui$.  Batch  v.  Batchk 

»    *  292 

h.  Discovery  compelled,  whether  a  de-^ 
vise  was  obtained,  or  prevented,  by 
the  nndiBrtaking  of  the  devisee^  or 
beir,  to  do  certain  acts  in  favour  of 
individtials ; '  and  relief,  upon  the 
ground  of  fraud.  519 

See  ilceoaal,  1,  3.  Agreement ^  3^ 
Credlitor  and  Debtor^  1.  Heir. 

FftAUDS,  (Statutb  of). 

See  Agreement^  1^  AueHinh  Cka* 
rity,  6. 

.  BtTNDS.— See  Stock 


«. 


GIFT. 

1.  A  gift  of  money,  due  on  a 
and  a  bond,  by  the  testator  some 
time  .before  his  death,  to  a  (huiglifeer 
not  sustained ;  npon  the  eircom- 
stances ;  merely  a  change  of  the  se- 
curities from  one  drawer  of  a  bureau 
to  another  by  the  wife  of  the  teatar 
tor  by  his  directiom :  the  fact  and 
the  declared  purpose  proved  only  by 
the  examination  of  the  daughter, 
claiming  the  benefit,- and  the  widow^ 
discharging  herself,  as  eteentrix,  by 
payments  nnder  the  gHL'   Jirymm  v. 

2.  Whether  the  interest  in  money,  due 
npon  a  mortgage  or  bend,  pasae^  b§r 
a  mere  delivery  of  the  aeenvitji^  as 
a  gift  iftfer'meet,  QiMere»  Bnftom  v. 
Brownrigg.  1 

GRANDCHILD.— See  Mainitmkct,  2. 

OUARDIAN  AND  WARD* 

1.  Conveyance-  by  »  ward  lb  her 
guardian,  nnder  the  oircurastances 
set  aside  np^  grounds  of  pnblic 
justice  after  k  great  lapse,  of  thne. 
Hatch  v.Maioh.  292 

2.  Difficulty  in  sustaining  n  transac- 
tion of  bounty  in  the  caaea  of  guar- 
dian and  ward,  attorney  and  client, 
trustee  and  cetltit  qne  irmti^  296 

See  AgreemmU^  2. 

H. 

HEIR. 

Principle*  npon  which  sales  of  re- 
versions by  young  heirs,  Ssc.  are  set 
aside.  246 

See  Aecotmt,  3.     Fraud,  5. 

HOUS^  OF  LORDS.— See  Appeah 

HUSBAND.-^ee  Ainm  andFStne. 


I. 


ILLEOmMATB  CHILD. 
Whether  under  a  provialoii,  if  the 
party  should  have  an  illegitM»te 
son,  generally,  for  s^eh  aoh,  one 
in  existence  at  the  tine-  tm  take. 
^4trt.    Bsnyr.  BihsL         '351 


TABLE   Ot  CONiaiNtS. 


ILLUSORY  APPOINTMENT. 
Ste  Appomimentf  2,  3. 

IMPLIED  GOVENATiT/ 
See  Chvehant,  1^  2, 

INADEQUACY.--See  Agreement. 

INFANT. 

1.  Infant  daughter  residing .  abroad, 
hia  father,  not  interested  in  the 
soit,  assigned  his  guardian,  for  the 
pnrpose  of  patting  in  his  answer, 
on  motion.  Jongsma  v.  PjieL  P.  357 

S«  dill  by  an  infant  dismissed  with 
costs^  upon  a  fact,  which,  thongh 
not  known  when  the  bill  was  filed, 
might  with  reasonable  diligence, 
have  been  known :  the  next  friend 
hot  allowed  the  costs  oat  of  the  in- 
fant's estate  :  bat  whether  they  shall 
be  repaid,  and  oat  of  what.fnnd,  or 
by  wnom,  was  reserved  antil  the 
hearing.  Pearcev.  Pearce.  548 
See  Agreement^  2.  Baron  and 
F^me^  1,  11.  Maintenance,  1. 
Practice,  1. 

INJUNCTION. 

1.  Affidavits  cannot  be  read  in  support 
of  an  injanetion  to  restrain  the  nego- 
tiation of  a  bill  of  exchange.  Berke- 
ley V.  Brymer^    •  355 

2.  Groand  of  reading  affidavits  in  sup- 
port of  an  injonction  against  waste. 

356 
See  Waste. 

INTEREST 

1.  West  India  interest  267 

2.  Upon  a  contract  for  18  months 
credit,  as  to  the  nsage  of  a  trade 
to  inclnde  the  cnrrent  year,  QncBre. 
Lord  Caurteney  v,  God^chalL       473 

3.  Devise  upon  trast,  by  demise,  sale, 
or  mortgage,  or  by  rents  and  pro- 
fits, to  raise  and  pay  with  all  conve- 
nient speed  after  the  decease  of  the 
devisor  a  sum,  and  subject  thereto 
apon  Olher^tnists.  ,  Interest 'decreed 
at  4  per  cent,  froni  the  death.  Sppt- 
wayy.  Ctfynn,  ^^.  ..  '  ..     483 

4.  Ibtere^t  toi*tentot  for  life,  whether 
froiu, the  death  of  the  testator,  or  a 

..  .;  «c^r  afterwards.  553 

^  .-.Seb'  Compouitd    Interest,.     Eesi- 
'  ■   ■^•'■'^^  due,.2.  ... 


INTERPLEADER.  "• 

Costs  as  between  the  Defendants  to  an 
interpleading  bilL     Cowitm  v.  Wil- 
liams. Page  107 
See  Landlord  and  Tenant. 

[RELA?iD.— See  King's  Printer. 

IRREGULARITY.— See  Purchaser^  4. 

ISSUE.— Sec  Jurisdiction,  1 ,     TUhes,  1 . 

ISSUE  IN  TAIL.— See  Tenaai  in^TaiL 


J. 


JOINT-BOND.— See  Bond. 

JOINT-CREDITOR. 

See  Assets,  2.     Bonkntpt,  14. 

JOINT-TENANT, 

1.  A  legacy  or  residue,  bequeathed  to 
two  withont  woifls  of  severance,  is 
a  joint  interest;  and  eannot  be  taken 
in  common  under  the  effect  of  a 
previons  disposition  of  the  interest 
with  words  of  severance,  viz.  "  to 
"  be  equally  divided.**  Crooke  ▼.  De 
Vandes.  197 

2.  Joint-tenancy  for  life :  the  words  of 
severance  being  confined  to  the  sub- 
sequent limitations.  .  Folkes  t.  Wes- 
tern. '  :    :■  '  450 

See  Ternmt  in  Cimmon. .     * 
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JUDGMENT.— See  Decree,  2. 

JURISDICTION. 

1.  Right  of  this  Cbort,  to  be  exercised 
very  tenderly,  of  deciding  upon  faciH 
without  an  issae.  '  1^^ 

2.  A  Judicial  Court  cannot  Uke  nptica 
of  a  foreign  Govetprnment,  not  Ac- 
knowledged .  by  the  Government  of 
the  country,- in  which  that  Court  sits ; 
and  the  fact  of  acknowledgment  is 
matter  of  public  notoriety.  City  of 
Berne  v.  Tke  Bank.  347 

See  Power,  I, 


K. 


KIN^, PRINTER. 

bill  &^ilre  King's  Printer  in  Ireland, 
to  establish  his  right  to  print  and 
distribute  the  copies  of  the  Statutes 
for  Ireland,  under  the.  order  of  tha' 
Kan^  upon  the  reaohitiuu^  oT  both 

B  Ra. 


\ 
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KINGS  PRTNTER-eoiiftiitfecf. 

.  Houses  of  Parliament  of  the  United 
Kingdom,  and  for  an  account  against 
the  King's  Printer  in  England  in  that 
respect,  dismissed.  Grierson  v.  tlyre. 

Page  M\ 

L. 

LACHES.— See  Gnardian  and  Ward. 

LANDLORD  and  TENANT. 

The  mle,  that  a  tenant  cannot  file  an 
interpleading  bill  against  his  land- 
lord, does  not  hold,  where  the  qaes- 
lion  arises  upon  the  act  of  the  land- 
lord snbseqaent  to  the  lease.  Cow- 
tmKy.WilHami.  107 

LEASE. 

.  1;  Principle  of  constraction  of  the  en- 
abling and  restraining  Statutes  as  to 
leases.  ,1:M 

2.  A  contract  for  perpetual  renewal 
-  will  be  specifically  execated,if  clear- 
ly appearing ;  but  is  not  to  be  in- 
ferred from  a  general  provision  for 
the  same  covenant{».  The  .construc- 
tion of  suoh  a  covenant  is  the  same 
in  equity  as  at;  law,  and  is  not  to  be 
affected  by  the  acts  of  the  parties. 

The  bill  of  the  tenant  was  retain- 
ed, witji  liberty  to  bring  an  action. 
Iggulden  v.  IHag.  326 

3.  Ante;  Vol.  IV,  24.     V,  564. 

Upon  Apped  the  Lord  Chancellor 
held,  that  .  though  the  old  rule, 
throwing  one-third  of  the  fine  for 
renewal  upon  the  tenant  for  life, 
does  not  now  prevail,  the  tenant  for 
life  in  general  cases  must  contri- 
bute bejond  the  interest,  in  propor- 
tion to  the  benefit  he  takes:  but  in 
this  case  the  testator  having  pro- 
vided a  fraud  for  renewal,  the  tenant 
for  life  might  put  in  hts  own  life; 
and  was  not  under  an  obligation  to 
renew  farther  than  to  permit  a  mort- 
gage for  raising  that  fund.  The  de- 
cree was  therefore  affirmed ;  insert- 
ing expressly,  that  the  tenant  for 
life  oQght  to  have  kept  down  the 
interest.   White  v.  White.  564 

See  Covenautf  1^2. 

LEGACY. 

I.  After  a  legfioy  of  Stock  in  the 
4  per  cent.  Consolidated  Hank  An- 


LEGAGY-^^coitftaiiffl. 

nuitios  a  legacy  ta  the  same  person^ 
of  "  an  additional  sum  of  20OO/.  moro 
'*  to  be  piiid  out  of  the  4  per  cents.^ 
&.C.  was  held  pecuniary :  aa  the 
primA  facie  constraction ;  which  is 
to  be  controlled  only  by  plain  infer- 
ence from  the  rest  of  the  Will  upon 
solid  and  rational  grounds :  not  by 
conjectqre  upon  slight  circumstances. 
Deane  r.  Test,  Page  146 

2.  Legacy  of  •*  200/.  4  »er  cent.  Con- 
solidated Bank  Annuities^  not  spe- 
cific. The  generi^l  assets  therefore 
liable  to  make  up  the  deficiency  of 
the    futid.     Wilson   r.  Brownsmith, 

180 

3:  Costs  of  a  suit  fof  a  legacy  out  of 
the  residue :  the  suit  being  rendered 
necessary  either  by  the  conduct  of 
the  executrit,  who  was  the  residuary 
legatee,  or  by  the  disposition  of  the 
testatrix.  Wilson  w.Brownsmitk,  180 

4.  See  ante.  Vol.  VI,  464. 

The  Decree  affirmed  on  Appeal. 
Innes  v.  MitclteH.  212 

5.  Specific  legacy  of  money  due  on  a 
note,  received  afterwards  by  the  tes- 
tatrix, and  paid  to  a  banker,  with 
whom  she  h^d  no  other  money ; 
where,  except  lOA  which  she  drew 
out,  it  remained  at  her  death. 

'    An  Ademption.    Fryer  v.  Morris, 

S60 
See  Joint'Tenantf    1.      Satisfac- 
tion*   Vesting f  2. 

LIEN  OF  VENDOR.— See  Mmrskalling. 

UMITATIONS  (Statute  of). 
See  Pleading f  5^ 

LOAN  OF  STOCK.--See  J?aiiAr«pl,  13w 

LONDON  (Custom  of). 

See  Appointment,  4.   CmMtam  pf  Lon- 
don* 

LONDON  (TiTHKS>^See  TtfAet. 

LORDS.— See  Appeals  to  tkaXordB. 

LOST  fiOND. 

1.  .Relief  upon  a  lost  ^ond  against 
Sureties,  the  Principal  being  but  of 
the  jurisdiction,  upon.giriirg'ali  in- 
demnity against  4ltman(h  of-  the 
Plaintiffs,  or  persona  claintiog  lUMler 
them,  by  virtue  of:  the*  bond,  aad 
such  costs,  damages,  and  espenaes^ 
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LOST  BOND^c«m#t]tv«fl. 

as  the  DefendaDis  nmy  be  pnt  to  bj 
the 'loss  of  .the  bond.  JBb«<  India 
Company  ▼•  Boddam.  Page  464 

2.  JurisdictioB  of  equity  upoalost  bonds 
▼ery  antient:  founded  upon  the,  want 
of  remedy  at  Jaw  without  proferi; 
till  that  jurisdiction  was  lately  as- 
sumed. 466 

3.  Another  reason  for  the  exolnsiTe 
jarisdiction  of  equity  upon  lost 
bonds — tbo  difficulty  of  securing  in- 
demnity at  law.  466 

LUCID  INTERVAL.— See  Lunatic. 

LUNATIC. 

1.  A  Court  of  Equity  will  not  inter- 
fere to  set  aside  a  contract,  over- 
reached by  an  inquisition  in  lunacy, 
if  fair  and  without  notice ;  especially 
where  the  parties  cannot  be  rein- 
sUted.     Nieliv.  Morley.  478 

2.  Upon  a  bill  for  specific  performance 
of  a  contract,  over-reached  by  a 
commission  of  lunacy,  the  Plaintiff 
not  having  traversed  the  inquisition, 
an  issAe  was  directed,  whether  the 
Defendant  was  a  lunatic  at  the  exe- 
cution :  if  so,  whether  he  had  lucid 
intervals ;  and  whether  the  contract 
was  executed  during  a  lucid  interval; 
the  difficulties  in  executing  the  con- 
tract, which  was  for  the  sale  of  an 
estate  vested  in  the  lunatic,  viz.  that 
the  price  was  to  be  fixed  by  persons 
to  be  nominated,  not  appearing 
strong  enough  to  preclude  the  pre- 
vious inquiry,  with  a  view  to  per- 
formance: the  PlaintiflT  being  willing 
to  take  the  title.  Hali  v.  IVarren.  605 

3.  Acts  by  a  lunatic,  dona  during  a 
Iqcid  interval,  valid.  610 

4.  General  lunacy  b^ing  established 
the  proof  is  thrown  upon  the  party 
alleging  a  lupid  interval ;  and  must 
establish,  beyond  a  mere  cessation 
of  the  violent  symptoms,  a  restora- 
tion of  mind,  sufficient  to  epable  the 
party  sonndly  to  judge  of  the  act 

611 


M. 


MAINTENANCE. 

i    1.  Maintenance  allowed  for  tbo  'time 
pasU     Siswnv.Skaw.  2B& 


M  A INTEN  ANCE-^«m«tfiM«f. 
2.  Maintenance  decreed  to  grand-chil- 
dren out  of  the  fortune  bequeathed 
to  them  by  their  grandfather,  though 
no  direction  for  it  in  the  Will;  and 
for  the  time  past.  ColUs  r.  Black- 
bvm.  PageAlO 

MARRIAGE.— See  Agreement,  1, 2. 

MARRIED  WOMAN. 

See  Baron  and  Feme.  %    ^ 

MARSHALLING. 

General  principle  of  marshalling; 
that,  a  party  having  two  funds,  hia 
choice  shall  not  have  the  eflbct  of 
disappointing  another,  who  has  one 
only :  but  the  latter  shall  ^Und  in 
the  place  of  the  former.         - 

Upon  that  principle  the  oeoefit 
of  the  vendor's  lien  on  the  esUjte  for 
the  purchase-money  extended  to 
third  persons.     TVimmer  v.  B^gne. 

,209 

MASTER  AND  SERVANT. 

See  Fraud,  2. 

MASTER  IN  CHANCERY. 

See  Practice. 

MERGER. 
Where  a  term  would  merge  by  iU 
union  with  the  inheritance  in  the 
person,  if  he  has  in  the  one  the 
legal,  in  the  other  the  tquiUble, 
esUte,  the  term  will  attend  the  in- 
heritance. Therefore,  where  tenant 
for  years  subsequently  to  his  will 
contracted  to  purchase  the  inherit- 
ance, and  died  before  conveyance, 
the  residuary  legatees  have  no  cUim 
under  the  term  against  tbe  heir. 
Capei  V.  Girdler.  &W 

MESSENGER.— See  Bankrupt,  II. 

MISTAKE. 

See  Arbitration,}.  Btmdfh  Prac- 
tice, 13. 

MODUS.-rSee  Tithet,  2. 

MONEY    (TO   BR  LAID  OUT    IN   LAND 
TO    BE   SETTLED). 

See  Tenant  in  Tail,  5. 

MORTGAGE. 

1.  The  jurisdiction  under  the  SUtate 
7  Oeo.  II.  c.  20.  s.  2,  giving  the  eflecl 
of  a  decree  of  foreclosure  by  a  short 
order,  is  the  same  as  if  the  cause 
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MO  RTG  AGE— coM/mced. 

was  brooght  to  a  lieariog.  The  time 
for  payment  may  therefore  he  eo- 
larged  on  the  asual  terms.  Wakerell 
▼•  Delight.  Page  SO 

it'.  Mortgagee    allowed    the    costs  of 

procuring  administration  <b  an  in- 

cQinbrancer  tinder  the  will  of   the 

•mortgagor,  as  a  necessary  party  to 

the  foreclosure.  Hunt  yf.^Fownes.    70 

3.  No  equitable  mortgage  by  a  deposit 
-of  deeds  with  ttie  wife  of  the  debtor. 

'        SxpaOe  Coming,  115 

4.  See  ante,  Vol.  V.  834. 

Upon  iippeal  the  decree  varied, 
Jst,  by  confining  the  liberty  to  sur- 
charge and  falsify  to  the  accounts 
<}f  tha  Defendant  himself,  the  as- 
p  '  aignee ;  without  prejudice  to  any 
suit  against  the  representatives  of 
the  assignor.  2dly,  by  confining  the 
declaration  against  the  right  to  com- 
mission to  the  period  of  residence  in 
Enghmd:  leavrog  open  to  investiga- 
tion befor.e  the  Master  the  right  to 
commission,  while  in  the  WeH  In* 
dies;  which  point  was  not  made  by 
the  pleadings. 

As  to  opening  the  accounts,  set- 
tled with  the  executors  of  the  ori- 
ginal owner  of  the  estate  since  his 
death,  the  decree  was  affirmed. 
Chambers  v.  Goldwin.  254 

&  Assignment  of  a  mortgage  without 
the  intervention  of  the  mortgagor  is 
aabject  to  the  account  between  the 
mortgagor  and  mortgagee.  264 

6.  Mortgagee  cannot  originally  stipu- 
late for  a  collateral  advantage;  as 
that,  if  interest  is  not  paid  at  the 
end  of  the  year,  it  shall  be  convert- 
ed ifito  princi()al ;  or,  that  the  mort- 
gagee shall  be  receiver,  with  a  com- 
mission;  as  teiiding  to  usury :  but 
he  may  stipulate  for  a  receiver,  to  be 
paid  by  the  mortgagor;  and  may 
appoint  a  bailiflf,  &c.  .  271 

7.  Notice  to  the  mortgagor  of  the 
assignment  not  neceasary  to  its  va-^ 
lidity.  411 

B.  Devisee  of  an  eauity  of  redemption 
not  entitled  to  iiave  aa  anrear  of 
interest  upon  a  legacy  from  the 
mortgi^gee  lo  the  mortgagor  setoff 


MORTGAGE— ednitmieif. 

against  the  interest  doe  upon  tlia 
mortgage.    Pettat.v.  EUu,  Page  663 
See  Bankrupt,  16,  20.*   Gift,  1,  2. 
Party,  2.    Purehiuer^  !• 

N. 

NEW  TRIAL.      - 

K  No  doubt  of  the  right  of  this  Coiirt 
to  grant  a  new  trial  after  a  trial 
at  bar.  Principle,  that  the  conscience 
of  the  Coiirt  must  be  satisfied.  165 
2.  New  trials  after  trials  at  bar  grantr 
ed  here,  when  the  Courts  of  law 
would  not  grant  them.  16^ 

See  Tithes,  1. 

NEXT  FRIEND.— See  ik/ime,  2. 

NEXT  OF  KIN^Sce  WiU,  5, 6.  7. 

NOTICE. 

See  Baron  and  Ftme,  16.       Prae* 
ticc,  8.    Purdiaser,  4. 

O. 

OPENING  ACCOUNTS.  • 
See  Mortgmge,  4. 

P. 

PARENT  AND  CHILD. 
See  Agreement,  2. 

PARTNERSHIP. 

1.  No  specific  execution  of  an  i^ree- 
ment  for  a  partnership ;  as  it  might 
be  dissolved  immediately  afterwards. 
Bercgr.  Birch.    '  357 

2.  Purchase  by  partners  of  real  estate 
to  them-  and  their  respective  heirs, 
equally,  as  tenants  in  common,  ^c. 
to  be  used  in  trade  during  the  part- 
nership; with  covenants  against 
alienation  and  partition. 

The  nature  of  the  property  is  not 
varied.     Balmain  v.  Shore.  500 

PARTY. 

1.  Rule,  established  for  convenience, 
that  it  is  suflBcient  to  bring  the  first 
tenant  in  tail  before  the  C^ourt.       65 

2.  Assignment  without  the  authority  or 
privity  of  the  mortgagor:  the  as* 
aignce  is  the  only  neceasary  parly» 

Ml 

%  .  See  PkmUng,  2. 
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PERPETUAL  RENEWAL. 

See  Lctue. 

PERPETUITY. 

1.  Devise  and  beqaest  to  A.  and  the 
heirs  Y)f  iiis  body,  with  a  limitatUHi 
over,  if  he  had  no  such  heirs. 

An  estate-tail  in  the  real  estate: 
an  absolute  interest  in  the  personal; 
the  limitation  orer  being  void. 

pat  thns expressed,  "  if  he  leaves 
"  no  such  heirs,"  it  would  be  good; 
as  confined  to  Hie  time  of  the  death, 
and  not  after  an  indefinite  failure  of 
issue ;  according  to  the  distinction 
in  Forth  v.  Chapman.  Crooke  v.  i>e 
Vandtt.  Page  107* 

-'  IK.  Devise  and  bequest,  in  trust  to  pay 
the  income  to  A.  for  his  use  during 
Ins  life,  with  remainder  in  default 
of  issue  to  jB.  for  his  use  during  his 
life ;  remainder  in  default  of  isaue 
to  C  for  life  in  the  same  manner ; 
remainder  over. 

The  remainder  after  the  limitation 
to  ^.  for  life,  void,  as  toe  remote; 
and  il..  being  heir  at  law  and  resi- 
duary legatee,  his  title  to  tlie  real 
and  personal  estate  was  established, 

Whether  the  express  estate  for 
Jifo  would  be  enlarged  by  implica- 
tton,  QHore.    Boehm  v.  Clarh.    680 

See  Executory  Devise* 

PLEADING. 

1.  Tenant  in  tail  claiming  upon  the 
death  of  the  former  tenant  in  tail 
without  issue,  not  through  or  under 
him,  hut  by  a  aew  limitation  .in  re- 
mainder, entitled  to  continue  the  suit 
of  the  former  tenant  in  tail,  and  to 
the  benefit  of  the  proceedings,  by  a 
supplemental  hill.    Lhyd  v.  Johnes. 

37 
'  '  %  Rill  claiming    a  charge  upon  the 

whole  inheritance,  in  strict  settle- 
ment, against  the  firyt  tenant  in  tail  | 
in  being.  If  he  dieii  without  issue,! 
all  the  proceedings  are  had  against 
the  second  son,  as  W  he  had  been 
originally  a  party,  by  supplemental 
bill.  58 

d.  Rill  for  the  purpose  of  raising  a 
charge  against  the  inheritance,  di- 
vided into  estates  tail.  An  inter- 
liiediate  remainder  coifiing  in  csmc^. 
a  bill  stating  the  former  procc^ings 


PLEADING— c#iififHcey£. 

is  allegation  sufficient  to  put  the  facta 
in  issue  against  him :  and  even  if 
witnesses  eiamined,  he  shall  have 
the  benefit. 

The  principle  mwt  he  applied 
both  for  and  against  him ;  subject  to 
this,  that  where  his  interest  is  not 
aflected  by  the  same,  pircumstahcet, 
he  may  bring  forward  the  equitfea 
belonging  to  those  diOerent  cireuni- 
stances,  as  distioguii^ng  his  base, 
whether  Plaintiff  or  Defendant. 

Pa^e.  00,  60 

4.  Pica  allowed  as  to  the  relief,  there- 
fore good  to  the  discoverv  also;  ac- 
cording to  the  general  rule.  Saiion 
v.  J^arl  of  Scarbort^uffh.  71 

5.  The  want  of  averment  in  a  plea  of 
the  SUtute  of  Limitations,  that  the 
money  was  not  received  within  sijl 
years,  supplied  in  substance  by  the 
averment^  that  the  cause  of  action, 
if  any,  arose  above  six  years  before 
the  bill.     Sutton  v.  The  lEarlxfScar- 

borough'  .  "^I 

See  Purchaser y.  1^  2.  3. 

Portion. 

1.  Portions  to  be  paid  or  transferred 
at  21  or  marriage;  If  in  the  lives  of 
the  parents,  entitled  fur  life,  not  to 
be  |)aid,  assigned,  ortransfcrred,  till 
their  decease;  with  snrvtvorsliip  in 
case  of  the  death  of  any  before  hi% 
her,^  or  their  shafes  should  be  pay- 
able, ^c,  vested  at  21  or  marriage 
in  the  life  of  the  parents. 

Upon  a  fartfipr  proviso  fof  a  limi- 
tation over  in  the  event  of  no  child 
living  at  the  death  of  the  aurviriir 
of  tiie  parents,  or  the  death  of  alTp 
before  the  fund  should  be  so,  as 
aforesaid,  payable,  &c.  whether 
contingent,  Qu4xre,    Schench  ^.  Legh. 

g-  Trust  term  by  the  Will  of  4he 
grandfather  for  raising  portions; 
providenl  among  other  events,  tliat  if 
the  children  should .  be  by  their  fa- 
ther in  his  life-time  advaocecl  and 
preferred  with  portions  as  f^d  or 
greater  to  cease. 

Personal  property  under  the  in- 
testacy of  the  father  not  a  aafiafac- 
tion.     Tuihden  v.  Twiukn.  4i^ 
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.3.  Land  claimed  by  setdemebt  held  a 
portiou  under  the  Statute  of  Distri- 
butions. 

As   to   land   by  descent,  Quiere; 

also  whether  a  provision  by  Will  can 

^ .  '  be  considered   an    advancement  in 

the  life.  Page  A2h 

4«  Where  the  portions  come  from  the 
same  party,  the  father,  or  a  person 
in  locoparentUf  small  circumstances 
of  dinerente,  where  the  value  b 
substantially  the  same  to  the  child, 
shsU  not  prevent  satisfaction,  that 
would  in  the  case  of  a  stranger.  427 

6,  Term  in  trust,  after  the  dicease  of 
the  father,  in  case  he  shall  leave  a 
younger  child,  &c.  to  raise  portions ; 
to  be  paid  according  to  appointment, 
and  in  default,  &c.  at  21  or  marriage ; 
with  a  provision  for  advancement  in 
the  life  of  the  father  by  his  direction, 
upd  survivorship  upon  the  death  of 
any  child,  before  the  portion  shall 
be  payable  ;  and  if  there  shall  be  no 
such  child,  or  all  die,  before  the  por- 
tions become  payable,  not  to  be 
raised.  Vested  in  an  only  younger 
I  .  child;  wtio,  haying  attained  21,  died 
ip  the  life  of  the  father ;  no  appoint- 
.    ment  having  been  made,     Potcisv, 

.     Burden.  428 

See  Saiiif(ieti<n^»     York. 

POWER, 

'    Particular  jurisdiction  of  a  Court  of 
Equity  to  supply  defects  in  the  exe- 
cution of  a  power.  394 
See  App(nntm€Hi.    Assets,  3. 

PRACTICE.    , 

'  1.  After  an  attachmetit  against  an  in- 
fant for  want  of  an  answer  the 
g roper  course  is  a  messenger  to 
ring  the  infiant  into  Court  to  have 
p  guardian  assigned.  12 

%  The  old  practice  to  insert  in  the 
decree  a  direction,  that  the  Master 
is  to  be  armed  with  power  to  exa- 
jnine  witnesses,  which  still  prevails 
in  tiie  Exc|iequer  and  other  Courts 
of  Equity,  has  been  lopg  discussed  in 
Chancery. 

By  the  present  course,  the  Master 
may  certify  t|iat  a  Commission  is 
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necessary:  which    then    issues    of 
course.     Sahford  v.  Biddu^. 

Page  86 

3.  Re-hearing  on  terms,  after  a  decree 
Nisi  by  default,  made  absolute. 
Vowles  V.  Young.  172 

4.  Undertaking  upon  a  ro-beartog* 
under  a  General  Order,  to  pay  such 
costs  ais  the  Court  shall  think  proper. 

173 

5.  General  rule,  that  parties  must  clear 
their  contempt,  before  they  can  be 
heard.  173 

0.  Where  more  than  the  usual  time 
for  answering  is  necessary,  the 
proper  course  is  to  apply  on  affidavit; 
not  to  put  in  a  short  evasive  answer, 
for  the  purpose  of  gaining  time. 
Tomkins  v.  Lethhridge.  178 

7.  Aoi  answer,  though  very  insufficient, 
a  satisfaction  of  the  condition  in  the 
Order  not  to  demur  alone.  179 

8.  Motion  to  sell  furniture  under  a  se- 
questration for.  not  performing  the 
decree  must  be  on  notice.  Mitekell 
V.  Draper.  206 

0.  Plea.  The  Plaintiff  amended  the 
bill,  paying  costs.  The  amended 
bill  not  within  the  General  Order, 
23d  January,  1794;  and  the  De- 
fendant therefore  entitled  to  the 
same  time  to  answer  as  upon  an 
original  bill.    Spencer  r.  Bryan.  231 

10.  Amendment  of  the  bill,  merely 
adding  a  Defendant  requiring  no  far- 
ther answer,  does  not  prevent  the 
Plaintiff  from  excepting  to  the  an- 
swer.   Taylor  v.Wrench*  315 

11.  Where  a  receiver  is  in  possession, 
an  ejectment  cannot  be  brought 
without  leave  of  the  Court.  Angel 
V.  Smith.  339 

12.  References  removed  from  one  Mas- 
ter to  another,  on  the  aJlegation  of 
Counsel^  that  be  found  the  former 
in  such  a  state,  from  his  advanced 
age  and  infirmity,  that  it  was  not 
proper  to  go  into  the  busbess  before 
him.    Anonymous.  341 

13.  Notwithstanding  an  admission  of 
asseU  by  mistake,  the  Court  will 
upon  a  strong  and  clear  C9se  permit 
an  tccoont.  3Qa 
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PRACnCB-«mltittieil.  I 

14.  The    death    of  one    of  the  De- 1 
fendatitfl  does  not  necessarily  pre- 
vent judgment.     Davie$  ▼.  DavUs. 

Page  461 

15.  A  special  jurisdiction  under  an 
Act  of  Parliament  mast  be  strictly 
followed.  Therefore  under  the  Act, 
preventing  the  necessity  of  a  reco- 
Tery  by  tenant  in  tail  of  land  to^  be 
purchased,  each  party  must  petition* 
Bajfues  ▼.  Bayne$.  483 

10.  Exceptions  to  the  Master's  Report 
under  a  decree  made  at  the  Rolls 
may  be  set  down  before  the  Lard 
Chancellor.    Burden  t.  Burden.  4W 

17.  One  Defendant  may  obtain  the 
usual  order  to  speed  the  cause,  by 
motion  to  dismiss  for  want  of  prose- 
cution, though  the  other  Defendant 
stands  out  process  of  contempt,  and 
it  cannot  be  of  any  use  to  go  to  a 
hearing  without  him.      Anamfmoue. 

612 

18.  Plaintiff  driven  by  motion  to  dis- 
miss with  CosU  for  want  of  prose- 
cution to  an  undertaking  to  speed 
the  cause,  notwithsUnding  the  bank- 

.  ruptcy  of  the  Defendant :   and  that 
all  the  relief  could  be  had  under  the 
Commission.  Monieithy.Tayhr.eXb 
See  Baron  and  F6me^   13.    ,  Bid- 
dings opened.    Cost$,  1.    Diico- 
very;\.  Infant.  Party.  Tuke$y  1. 

PRINCIPAL  AND  AGENT. 

1.  Payment  by  .the  agent  is  payment 
by  the  principal.  221 

2.  Vendor  bound  by  the  signature  of 
the  agent's  clerk,  thus :  *'  Witness 
«•  Ev^n  PkUlipM  for  Mr.  Smith, 
"  agent  for  the  seller,"  upon  eri- 
dence  of  assent ;  but  clerks  of  agents 
in  general  have  no  authority  to  bind 
the  principal.  Coleiv.Trecoikick.  234 

3.  Agent  need  not  be  authoriaed  in 
writing,  260 

See  AuciUm* 

PRINCIPAL  Ind  surety. 
See  Lo$t  Bond,  1. 

privilege.— See  Arrest. 

PBOCHEIN  A  MY. —See  If^famt,  2. 

PROFERT.— See  Lust  Band. 


PROMOTIONS.-r46e  page  412* 

PUBLIC  FUNDS.— See  SSrocfc  „ 

PURCHASE.  i 

1.  Bill  by  tenant  in  tail  in  posaes^oii 
under  a  marriage  settiement  for  dis- 
covery and  deliTery  of  tide-deeds. 
Plea,  mortgage  by  the  tenant  for 
life,  alleging  himself  to  be  seised  in 
fee,  and  in  possession  of  the  premisef 
and  deeds  *  as  apparent  owner»  al* 
lowed;  upon  the  rule,  tbatu  Court 
of  Equity  gives  no  assiataqea  againit 
a  purchaser  for  valuable  considerm- 
tion  without  notice.4  If'aUwyn  w.'Leom 

.   PageU 

2.  Averments  necessary  to  a  plea  of 
purchase  for  valuable  cionaideratioA 
without  notice :  that  the  vendor  or 
mortgagor  was  the  owner  or  pre- 
tended owner;  and  that  he  was . in 
possessipn :  nOt^  that  the  purchaser 
was.  32 

3.  Principle  of  the  plea  of  purchase 
for  valuable  consideration  without 
notice. 


4.  A  purchase  under  a  decree,  though 
aflected  by  irregularity  and  notice, 
not  set  aside  in  favour  of  a  subse- 

•  quent  remainder-man ;  a  prior  tenant 
in  tail  having  been  a  party.  Liayd 
V.  Johnes.  3? 

5.  A  purchaser  cannot  be  compelled 
upon  the  principle  of  compensalioi| 
to  take,  under  a  contract  for  a  free- 
hold estate,  a  leasehold,  though  a 
very  long  term.  Drewe  v.  Corp.  36B 

See  J»$etSi  3.  Baron  and  F6me,  IQ, 
Registry. 


REAL  FSTATE.^See  Pm$^  t 
RECEIVER-rrSee  Practice,  lU 


RECOVERY. 

iSee  fieeree,  !•     Tenkni  in  Tail,  5, 

REOI8TRY. 
The  object  of  the  Registry  Aoti  is  onlj 
to  protect  subsequent  purchasers* 
They  have  no  eflect  therefolre  to  vi- 
tiate the  conveyance  for  want  of 
registration  as  between  the  pafty^ 
taking  the  conveyance^    and    bim^ 
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who  conveyed,  or  his  assignees  09- 
der-  a  commissfon  of  bankraptcy. 
JontM  V.  GibboHi.  Pagt  4Xft 

RE-EOEAXtlNG.— See  PracHce,  9,  4. 

iEELATION8.--Sfie  WUl,  6,  7. 

B3BMAINDEIL 

8eeXaaie,.8«     Tenant  far  Life* 

REMAINDER  in  TAIL. 

See  OmUrOmium.  Decree,  1.  Plead- 
infffl — 3.  Pur^haeer,  4.  nnant 
imTaU. 

KEMOTB  LIBftTATION, 
*  See  Execuiartf  Deme., 

RENEWAL. 

See  Baron:  wnd  Fime,  1^     Lease, 

EEsabtTE. 

!•  Constractioa  of  a  residaary  dispo- 
sition,  as  embracing  the  general, 
and  not  Kmiled.  to  a  special  residoe. 
Croohe  V.  De  Vandes.  91 

"%  Bequest  of  a  residue,  payaUe  at  a 
future  time^. carries  interest;  though 
the  legatee  does  not  live  to  receive 
the  principal.  289 

See  Jeini-Tenami,  \. 

RESTRAINING  STATUTE. 
See  Xeoie^  1. 

REVERSION  (8 ALB  OP).— Sea  Arir. 


8. 


SATISFACTION. 

Gift  of  500/.  by  a  fiiUier  to  his  daugh- 
ter not  a  satisfaction  in  part  of  a 
legacy  of  KMKU.  by  a  previous  Will: 
tin  presumption  against  double  por- 
tions in  the  ease  el  parent  and  child 
being  repelled  by  the  circumstances : 
^egift  pot  by  way  of  portion;  be- 
ing after  the  marriage ;  and  a  par- 
ticular motive  appeariog  by  declara- 
lions  «f  the  testator  to  his  wife, 
proved  by  her.    Robitnmm  v.  Whitley. 

bll 
See  Portion,  2. 


•        M 


BCfythAifli*-^^  Bankmpt,  5/9. 


SEPARATE  COMMiaSiOX:  ' 

'  S^^  Btmhmpi. 

SEPARATE  CREDITOR. 

See  AiietM,  2.    £ankmpi,  14. 

SEPARATE  ESTATE. 
See  BifTon  and'Ftme. 

SEQUESTRATION* 
Contempt  to  4isUiri»  ao^piMtmtors  in 
possession.  If  tlie  sequestration  is 
executed,  a  jn^gPB^vt  oroditor, 
though  prior,  ^eiin  only  olaiin  to  be 
examined  jm»  itU^rme  ma ;  if  not 
executed^  be  m^f  take  exieoation. 

P^c836 
See  Praatice,  % 

SERVANT.— See  Fr&nd,  tt. 

SERTICE.— See  Banm  and  Fime,  13. 

SPECIFIC  LEGACY. 
See  Legacy,  X,  %,  5. 

SPECIFIC  PERFORMANCE. 

See  Agreement* 

STATE  <  FoREiGJN  y. 
Se%  Jwriedktkm,  2. 

STATUTE. 

See  King's  Printer.    Practice,  15. 

STATUTE  OP  DISTRIBUTIONS. 
See  WiU,  b,  6, 7. 

STATUTES,   ENABLING  and   RE- 
STRAINING.—See  Xeose,  1. 

STATUTE  OF  FRAUDS. 

See  Agreement,  7.    AvcfMni.     CKa- 
ritg,  6. 

STATUTE  OF  LIMITATIONS. 

See  Pleading,  5. 

STOCK. 
The  interest  in  Sto«k  nothing  Init  a 
right  to  rcfcetve  a  petpetwi  aonuitj. 
subject  to  redemption.  177 

See  Bankmpt,  13.    Framd,  2.   . 

SUPPLEMENTAL  BILL. 
See  Pleading,  i,% 

SURCHABCfE  and  FALSIFr. 
See  AcGonni,  \,  2.    Jforigage,  4* 

SURETY.— See  XofI  Bond,  1. 

SURVIVORSHIP. 

See  Baron  and  Fime,  1,  %,  ^  &^ 

VeM^,% 
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T. 

TENANT.— See  Landlord. 

TENANT  FOR  LIFE. 

Principle  of  arrangement  as  to  per- 
sonal estate  between  the  persons  en- 
titled for  life  and  in  remainder;  that 
the  snbject  being  an  interest  wearing 
ont,  or  capable  of  immediate  sale, 
though  future  in  enjoyment,  shall  be 
Tallied ;  and  the  person  entitled  for 
life  shall  have  interest  upon  the 
amovnt ;  from  the  death  of  the  tes- 
tator in  this  intftanoe :  a  share  in  a 
trade  to  be  ascertained  and  paid  at 
certain  periods  «fter  his  death. 
I^eams  v.Yawng.  Page  549 

See  Fraud,  1.  Iniere$i,  4.  Lea»e,  3. 

TENANT  JN  COMMON. 

1.  Devise  to  the  devisor's  wife  for  life, 
and  after  her  decease  unto  and 
among  all  and  every  their  children, 
in  sucli  manner  and  proportion  as 
she  should  in  her  life  or  by  Will  ap- 
point; empowering  her  to  sell,  and 
receive  the  inte];est  for  life;  and  ap- 
pointing after  her  decease  both  prin- 
cipal and  interest  to  and  among  their 
children,  in  i^uch  proportions,  as 
aforesaid. 

All  the  children,  having  died  in 
the  life  of  their  mother,  who  died 
without  appointment,  were  held  in- 
titled  as  tenants  in  common  to  seve- 
ral estates  of  inheritance.  Casterton 
▼.  SniJierland.  445 

2.  See  ante,  Vol.  VII,  535. 

Upon  Appeal  the  decree  was  va- 
ried, according  to  the  judgment  of 
the  Lord  Chauceilor;  that  thoi^h  by 
the  residuary  disposition  to  the  tes- 
tator's two  sons,  and  the  survivor, 
their  or  his  heirs,  executors,  &c. 
they  took  as  joint-tenaiits  the  -lease- 
hold and  personal  estate  embarked 
in  trade,  upon  all  the  circumstances, 
the  transactions  for  twelve  years«  as 
between  themselves  a  severance  was 
to  be  implied,  both  as  to  Uie  profits 
and  the  capital.  591 

See  Joint  Tenani. 

TENANT  IN  TAfL. 
-    1«  Appeal  from  a -decree  agiiost  a  te- 
Bant  in  tail  by  the  issue.  6G 


TENANT  IN  TAIL— owrtfiHwA 

2.  Writ  of  error  by  remailuler-aian  in 
Uil.  P^e  56 

3.  A  Court  of  Equity  in  many  cases 
considers  the  tenant  in  tail  at  having 
the  whole  estate  vested  in  him,  at 
least  for  the  purposes  of  mxM;  for 
which  purposes  it  does  not  loak  be- 
yond the  estate-tail  in  a  suit  to  bind 
the  right  to  the  land,  in  respect  of 
charges  created  by  the  aulinr  of 
the  gift ;  as  to  which  the  subsequent 
remainder-man  has  a  clear  Interest 
in  the  suit  of  the  orior  tenant  in  taiL 

Distinction,  where  the  Mit  Is 
founded  upon  contract  by  the  tenant 
in  tail.  M,  67 

4.  A  Court  of  Equity  woold  in  mknj 
cases,  not  all,  admit  a  plea  nf  dis- 
missal upon  the  merits  to  bar  a  re** 
mainder-man  in  tail  of  a  nev  estate- 
tsiil  under  the  same  gift,  as  well  as  it 
person  claiming  the  same  eMate; 
upon  a  principle  resnItiDg  fpom  tbB 
rule,  that  the  tenant  in  tail  repre- 
sents the  inheritance. 

Exception    upon  speekl  ctrcom- 
■  stances.  57 

5.  Distinction  between  fine  «»]  #^ 
covery  as  to  decreeing  pay#ient  of 
money,  to  belaid  out  in  land  to  be 
settled,  to  the  tenant  in  tail«  ii(L  Sta- 
tute 40  Geoi  HI,  c.M.  03 

See  CoHtribntion,  Decree^  Ip  Par^ 
ty,  1.  Pleading.  1,  2,  3^ .  Pur- 
chaser,  4. 

TENANT  IV  TAIL  (  of  und  to  bk 
PURCUASBU.) — See  Piiacftdei»  15. 

TEJS^ANT. RIGHT  ot  HENEWAt^ 
See  Baron  and  Ftme,  16. 

TERM.— See  ^fciyer. , 

TITHES. 

1.  After  two  trials  at  Bar  in  fsiiour  of 
the  claim  of  ths  Warden  and  Minor 
Canons  of  Si»  PauTs  to  tithes  at 
2s.  8k/.  undor  the  decree  and  Act  of 
Parliament,  37  il4Ui.VIII»  npon  an 
issue,  whether  any  and  what  less  ^nm 
had  been  paid,  >a  new  trial  w)as  re- 
fused; though  evidence  was  r^cted, 
that  ought  to  have  been  repejpred, 
material;  this  being  in  the  •discre- 
tion of  the  Court,  for  jtn  informa- 
tion ;  and  all  the  evidence,  though 
I         proving,  that  less  than  2s.  Ud.  had 
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TITHES— crm^'iNittl. 

.  been  paid,  oot  shewing  any  oertain 
pavnient  in  lien  of  tithes. 

Whether  the  issbe  ought  to  have 
been  directed  in  the  cross  cause, 

.  Qware:  Ist,  as  being  upon  the  bill 
of  mere  lessees,  not  owners :  2dly, 
ai  tending  to  proof  of  a  payment, 
diflerent  froni  that  relied  upon  by 
tlieir  answer*  and  the  establishment 

'  6f  which  was  prayed  by  their  bill  ? 

Warden  and  Minor  Canons   of  Si. 

PauCt  ▼.  Morris.  Page  1 55 

2.  Defendant  to  a  bill  for  tithes  puts 
himself  upon  one  modus  in  his  de- 
fence; and  proves  another.  There 
must  be  a  decree  against  him.      164 

3.  Customary  payment  in  lieu  of  tithes 
need  not  be  immemorial. 

Whether  eight  years  suflScient,  or 
what  other  period,  QtMcre.  165 

TRADE  (  Usage  OF  }*— See  ift/eret/,  2. 

TRADESMAN  and  CUSTOMER. 
See  Aeeounif  3. 

.TRIAL  AT  BAE. 

See  New  Trial,  \,  2.     Tithes,  I. 

TRUST  AND  TRUSTEE. 

1.  Trustees  and  executors  charged 
with  a  loss,  occasioned  by  a  breach 
of  trust,  by  joining  in  a  transfer  and 
.  »n\e,  and  lending  the  produce  to  a 
partnership,  in  which  one  of  them 
was  engaged;  the  others  not  re- 
ceiving any  benefit 

Decree  against  all,  to  account  for 

.   the  funds.    French  v.  Hobson.      103 

%  Purchas^,  under  a  trust  for  pay- 
ment of  debts,  by  the  trustee,  as 
agent  for  his  father,  both  creditors 
in  partnership  established  under  the 
circumstances;  particularly,  that  the 
CJesiui  que  trust  had  full  informa- 
tion, and  the  sole  management; 
making  surveys;  settling  the  parti- 
culars ;  fixing  the  prices,  &c.  Coles 
T.  Trecothiek.  234 

8.  Grounds  on  which  a  purchase  by 
the  trustee  from  the  Cestui  que 
trust  may  be  supported.  246 

4.  Requisites  to  constitute  a  trust ; 
sufficient  words :  a  definite  subject ; 
^d  a  cerUin  objects  323 


USAGE  OF  TRADE.— See  Isierest. 
USURY.— See  Bankrupt,  7. 


V. 


VENDOR  AND  VENDEE. 

See  Agreement,  8.     Principal  and 
Surety,  2. 

VENDOR'S  LIEN.— See  MarshalUng. 

VESTING. 

1.  Devise  to  the  devisor's  wife  for 
life,  and  from  and  after  her  decease 
to  trustees,  upon  trust  to  sell,  and 
among  other  bequests  to  lay  out 
500/.  in  an  annuity  for  the  Ufe  of 
his  son.  A  vested  interest  in  the 
SOD,  surviving  the  devisor,  but  dying 
in  the  life  of  the  wife :  the  period 
of  enjoyment  being  deferred  with 
reference  to  the  circumstances  of  the 
estate,  not  of  the  legatee.  Bayley 
V.  Bishop.  Page  6 

2.  The  vesting  of  a  legacy  not  pre- 
vented by  a  provision  for  survivor- 
ship among  the  legatees  in  case  of 
the  death  of  any  under  the  age  of 
21.     Deane  v.  Test.  146 

3.'  Bequest  to  A*  for  his  second  daugh- 
ter, that  he  shall  have  born,  for  her 
education,  till  she  shall  attain  the 
age  of  21 ;  and  after  she  shall  attain 
the  age  of  21,  to  her  and  her  heirs 
for  ever;  she  being  christened  Z. ; 
and  in  default  of  such  issue,  over. 
Another  bequest  to  A.  till  the  said 
second  daughter  shall  attain  the  age 
of  21,  and  after  she  shall  attain  to 
the  age  of  21,  to  her  and  her  heirs 
for  ever.  Both  vested  in  a  second 
daughter,  the  third  child,  christened 
Z. ;  though  she  died  under  21 ;  be- 
ing an  exception  out  of  the  gene- 
rality of  the  bequest  to  her ;  and 
the  time  not  of  the  substance.  Lane 
V.  Goudge.  225 

4.  Words,  apparently  of  condition,  fre- 
quently construed  to  designate  only 
the  timCi  at  which  the  interest  should 

•  take  efiect  in  possession ;  upon  cir- 
cumstances; though  standing  alone 
they  import  condition ;  as  where  in 
U|e  Qiemi  tiine  it  i^  to  be  eipployed 
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VESTING -coMh'iticeil. 

^  for  the  benefit  of  the  legatee ;  or, 
where  it  is  by  way  of  exceptioD  out 
of  the  bequest  Page  ^9 

.  6.  Bequest  to  the  testator's  wife  for 
life;  aud  after  her  death  to  be  di- 
vided between  his  brothers  and  sis- 
ters ia  equal  shares :  but  in  case 
of  the  death  of  any  in  the  life  of 
the  wife  the  shares  of  him,  &c. 
so  dying  to  be  divided  between 
bis,  &c.  children :  vested,  subject 
to  be  devested  only  by  death  in  the 
life  of  the  widow,  leaving  children. 
Therefore  the  representative  of  one, 
who  died  in  her  life,  never  having 
had  a  child,  entitled.  Smithy  v. 
WiUock.  233 

€.  Trust,  in  case  husband  and  wife 
shall  at  the  death  of  the  survivor, 
leave  any  child  or  children,  and 
such  child  or  children  attain  21,  to 
convey  to  such  child,  if  but  one ; 
and  if  there  shall  bte  more  than  one 
child,  who  shall  live  to  attain  21, 
to  convey  to  such  children,  who 
shall  attain  21,  according  to  the 
appointment  of  the  father,  or  the 
mother,  surviving;  in  default  of  ap- 
pointment, equally,  at  21,  with  sur- 
vivorship; and  if  both  parents  die 
without  le'kving  any  child,  &c.  re- 
mainder to  the  father :  vested  in 
children,  having  attained  21,  who 
died  in  the  life  of  one  parent,  with 
those,  who  survived  both.  King  v. 
Hake.  438 

7.  Interests  in  a  partnership  trade  un- 
der articles  to  the  widows  of  the 
partners  for  their  respective  lives, 
and  after  the  decease  of  the  widows, 
to  and  to  be  equally  divided  among 
their  respective  children :  not  vested 
in  children,  who  died  in  the  life  of 
the  mother ;  on  account  of  the  na- 
ture of  the  subject;  the  primary 
object  being  to  constitute  a  partner- 
ship, and  ascertain  the  succession ; 
and  a  provision  for  the  family  only 
a  secondary  object  through  that  me- 
dium. Balmaiu  v.  Share.  500 
S.  Interest  to  children  after  the  de- 
cease of  their  mother,  entitled  for 
life,  vested  in  children,  who  died  in 
the  life  of  the  mother :    the  com* 


VESTING-^eon^intiecf.  ' 

mencement  of  the  possession  i^nXy^ 
not  of  the  interest,  being  postpdned. 

PageWI 
8te Portion.  Tenmmiin Comm^n^l. 

VISITOR.— See  Costs,  2. 

VOLUNTARY  BOND. 

Setf  Creditor  and  Debtor ,%  3. 

VOLUlStTARY  SETTLEMENT.  . 
A  provision  for  debts  in  a  voluntary 
settlement  will  support  it  against  all 
future  creditors.  1114 


W. 

WARD.— See  Guardian. 

WARD  OF  COURT. 

See  Banm  and  Fhne,  1 1  • 

WASTE. 
In  waste  the  account  goes  apoii>  the 
injunction.  349 

See  Injunction^  2. 

WEST  INDIA  INTEREST. 

See  Interest f  1. 

WEST  INDIA  MORTGAGE. 

See  Mortgage^  4. 

WIFE.— See  Baron  and  FSme. 

WILL. 

1.  Bequest  of  a  sum  of  money  ftf  trust 
to  lay  it  out  upon  GovernOient  or 
other  securities  in  the  purchase^  of 
an  annuity  for  life,  held  a  direction 
to  lay  it  out  in  an  annuity  for  life : 
the  Will  making  several  dispositi^s 
of  stock,  both  as  to  the  dividends' 
and  the  capital.  Bagtey  v.  Bithcp.   6>' 

2.  Bequest  to   two  persons  ot  their 

children,  held  to  give  the  children 

an  interest  by   way  of  substitution 

only ;  not  concurrent.     Crooke  v.  I}e 

Vandes.  107 

^  3.  If  it  appears  upon  a  Will  of  personal 
estate,  that  something  nicM*e  is  in-^ 
tended  to  be  done,  and  the  party  i» 
not  arrested  by  sickness  or  death, 
the  usual  declaration  at  the  begin- 
ning, That  It  is  Ilia  Will,  b  not  suffi- 
cient. 24» 
4r  Bequest  of  stock,  ^c.  aud  the  inte- 
rest and  dividends  to  accrue,  to  tha 
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letUtor^i  two  great  nieces,  equally 
^  t0  be  divided,  and  fo  be  assigned, 
transferred,  and  paid,  to  them,  when 
and  aa  tkej  shonld  respectively 
attain  twenty-one;  with  limitationa 
of  their  respective  shares  in  the 
event  of  death  under  twenty-one  to 
their  respectiTe  children ;  sarvivor- 
ahip  in  case  of  no  children ;  and  a 
dmctioo,  that  the  executors  shoold 
dnring  the  respective  minorities  of 
tbe  l^teee. receive  the  dividends, 
^  '  interest,  &c, ;  and  that  so  much  as 
should  be  necessary  should  be  ap- 
plied for  maintenance,  &c. ;  and  the 
residue  accumulate  for  their  respec- 
tive benefits,  mitil  they  should  re- 
spectively become  entkled  to  their 
respective  parts  or  shares  thereof. 
The  surplus  interest  eoes  with  the 
principal  upon  the  death  of  one 
waA&t  twenty-one  without  children. 
SiMum  ▼.  Shaw.  Page  215 

6.  Testatrix  beaneathed  to  her  sister 
B.  for  life ;  declaring,  that  it  was 
ber  Absolute  desire,  that  she  be- 
queathed to  those  of  her  own  family 
wh^t  she  has  power  to  dispose  of, 
provided  they  nehave  well  to  her. 

B.  by  her  Will  declaring,  she 
meant  to  make  no  disposition  of  her 
sister's  property,  it  was  held  a  trust 
for  the  next  of  kin  of  B,  Cniteys 
T.  Cohum.  319 

0*  Bequest  to  **  relations''  confined  to 
the  next  of  kin  according  to  the 
Statute  of  Distributions.  323 

7*  Though  upon  bequests  to  *'  rela- 
**  tions,"  with  a  power  of  selection, 
the  party  may  go  beyond  the  Sta- 
tute of  Distributions,   that  rule  is 


WILL — continued. 

adhered  to,  wheiiever  the  execution 
devolves  on  the  Court.        Page  324 
8.  Recemmendation  In  n  Will  impera* 
tive.  546 

0.  Annuity,  part  out  of  the -general 
assets,  part  specific,  upon  the  inten- 
tion, out  of  funds,  serme  perpetual, 
others  temporary,  to  be  divided 
equally  between  A.  J9.  and  C,  and 
their  heirs,  or  the  surviror  of  them, 
*'  in  the  order  they  are  now  men- 
•'  tinned.'' 

A  peipetual  annuitr,  limfted  only 
with  reference  to  the  temporary 
funds;  with  an  absolute  power  of 
disposition* 

A.  dying  in  the  life  of  the  testa- 
trix, her  shsre  goes  to  B.  and  C. 
equally ;  the  oencluding  words,  **  in 
"  the  order,"  &c.  being  rejected,  as 
repugnant    ^ith  v.  Pybug.        566 
See  Bartm  and  Fhne^  8.    Devise. 
JSlecHon,    Evidence,  1.  Sxecu- 
terg  Device.    Exoneration,    Le* 
gaey.  Perpetuity.  Residue,  Vest- 
ing.' 

WITNESS.— See  EviAmiee.  Practiee,  2. 

WRIT  OF  ERROR. 

See  Tenant  in  Taii,  2. 


Y. 

YORK  (Custom  of). 

Custom  of  York  as  to  advancement 
barring  the  child's  share  of  the  ces- 
tomary  estate.  425 

See  Appointment,  4. 

YOUNG  HEIR. 

See  Account,  3.    Heir. 
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